This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at  http  :  //books  .  google  .  com/| 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


REPORTS  OF  CASES 


DETXBMnnED  IN 


THE   DISTEICT  COUETS  OF  APPEAL 


Of  TBM 


STATE  OF  CALIFORNIA 


7BOM  OOTOBEB  28,  1010,  TO  DEOEMBEB  18,  1019 


RANDOLPH  V.  WHITING 

BEFOBTEB 


FRED  L.  STEWART 
HENRY  P.  WRIGLEY 
WILLIAM  P.  TEA  VERSO 

ASSISTANT  BEP0BTEB8 


VOLUME  44 


SAN  PBANCI800 

BANCROPT-WHITXEY  COMPANY 

1922 


Digitized  by  VjOOQlC 


Copyright  1922 

VT 

iBikNOBOFr-WHITNEY  COMPAinS 


8ak  TRAxaiaoo 

ThK  FILMXB  BkOTHXBS  ELBOTBOTTPI  COICPJLNT 

Ttkkoaphxbs  and  Stbiottpibs 


Digitized  by  VjOOQ IC 


DISTAIOT  COUBTS  OF  APPEAL. 


F1B8T  Appbllatb  Distbiot. 
(Baa  Vnuidseo) 

>    Division  One. 

William  H.  Waste Presiding  Justice 

FSANK  H. Ebbbiqan,. ^ ^ .Aubciate  Jiistibe 

John  £.  Biohasds Associate  Justiise 

Division  Two. 

W.  H.  Lanodon ..Presiding  Justice 

P.  S.  Brittain. Associate  Justice 

John  T.  NouBaB; ....;...;;..;•...  .Associate  Justice 

J.  B.  Mahtin. f , Clerk 

Walteb;  S.  Chisholm. Deputy  Clerk 

WiLLABD  W.  Shsa. .Deputy  Clerk 

Counties  of  the  First  Appellate  Djistrict-rSan  Francisco, 
Marin,  Contra  Costa,  Alameda,  San  Mateo,  Santa  Clara» 
Fresno,  Santa  Cruz,  Monterey  and  San  Benita 


SbOOMD  ApPMjLATI  DI8TBI0T« 
(lios  Aj^^elei) 

Division  One. 

Nathaniel  P.  Conbst Presiding  Justice 

WiLLiAK  P.  Jambs Associate  Justice 

ViGTOB  £.  Shaw Associate  Justice 

Division  Twa 

Frank  G.  Finlayson Presiding  Justice 

W.  A.  Sloanb Associate  Justice 

W.  H.  Thomas Associate  Justice 

(ia) 


Digitized  by  VjOOQ IC 


iT  District  Courts  of  Appbau 

W.  D.  Shearer Clerk 

H.  C.  LiLUB Deputy  Clerk 

Counties  of  the  Second  Appellate  District — ^San  Luis  Obispo, 
Kings,  Tulare,  Inyo,  Kem,  Santa  Barbara,  Ventura,  San 
Bernardino,  Los  Angeles,  Orange,  Riverside,  Imperial  and 
San  Diego. 


Third  Appellate  District. 
(Sacramento) 

N.  P.  Chipman Presiding  Justice 

A.  G.  Burnett Associate  Justice 

6.  C.  Hart Associate  Justice 


John  T.  Stafford Cleric 

Cavins  Hart Deputy  Clerk 

Counties  of  the  Third  Appellate  District— Del  Norte,  Siski- 
you, Modoc,  Humboldt,  Trinity,  Shasta,  Lassen,  Tehama, 
Plumas,  Mendocino,  Lake,  Colusa,  Glenn,  Butte,  Sierra, 
Sutter,  Yuba,  Nevada,  Sonoma,  Napa,  Yolo,  Placer,  Solano, 
Sacramento,  El  Dorado,  San  Joaquin,  Amador,  Calaveras, 
Stanislaus,  Mariposa^  Madera^  Merced,  Tuolumne,  Alpine  and 
Mono* 


Digitized  by  VjOOQ IC 


TABLE  OF  OASES— VOL.  44. 


Aeftoii  Boek  Oompaiiy  t.  Lone  Pine  Utilities  Companj 597 

Alameda  Gonntj  ▼.  Tioslan 832 

AlHaony  People  ▼.  • 118 

American  Bonding  Companj  of  Baltimore,  Crocker  Wheeler  Com- 

panj  T.  791 

Ameriean  Kational  Assorance  Co.,  Paris  ▼. 48 

Andrews,  Ward  ▼. S90 

Areadia,  Citj  of,  Dobbins  t. 181 

Armstrong  t.  Sacramento  Vallej  Realty  Co 1 

Association  of  Mare  Island  Employees,  Millott  t. 271 

Atkinson  ▼.  Foote 149 

Automobile  Funding  Company  of  America,  Umstead  t. 10 

fiaken  t.  Fnrley 184 

Baldarachi  t.  Leaek 603 

Banse  t.  Wells 145 

Beggs  T.  Biordan 230 

Bertrand,  Gower  t. 233 

Bessemer  Gas  Engine  Co.,  Oobn  y. 85 

Black  V.  Knight 755 

Blake  and  Bilger  Company  ▼.  Chappell 657 

Blanefaard  ▼.  Scarpa 648 

Board  of  Medical  Examiners  of  San  Francisco,  Thrasher  ▼. 26 

Board  of  PnbUe  Works  of  San  Francisco,  Mobley  ▼. 167 

Booth,  In  re 660 

Boynton  Company,  Moss  t. 474 

Breski,  People  ▼. 307 

Brown,  Whiting-Mead  Commercial  Co.  of  San  Diego  ▼. 371 

Bryant  t.  Hobert 815 

Bandy,  In  re 466 

Bnrt  Motor  Car  Co.,  Owens  t. 645 

California  Canneries  Co.  t.  Great  Western  Lumber  Company.. ..69,  790 

Chambers,  Jerauld  y 771 

Chant,  Gattwinkel  ▼. 433 

Chant,  Tief  el  ▼ 433 

Chappell,  Blake  and  Bilger  Company  ▼. 657 

Charves  v.  San  Francisco-Oakland  Terminal  Railways 221 

Chicago  Electric  Motor  Car  Co.,  Macintosh  ▼ 320 

City  of  Arcadia,  Dobbins  ▼ 181 

Ckij  of  Bed  Bluff  v.  Southern  Pacific  Company 667 


Digitized  by  VjOOQ IC 


Table  of  Gases— Vol.  44. 


CiuHa,  People  ▼. 719,  T25 

Clark,  HolliDgsworth  ▼. 539 

Clark,  Miles  ▼. •••:  w ••••••• ^^^ 

Clark,  Pioneer  Tfnek  Companj  ▼.  ••••i..." •^•..•.* 477 

dauBsen,  Security  Trust  ft  Savings  Bank  ▼• 730,  735 

Clinch,  Tryon  ▼ 7.." 629 

Calm  y.  Bessemer  Gas  Engine'  Compajiy.  ..•<•;.  tn  •••«••.•••.•%•  v.    B5  • 

ComstQck  y.  Bayis ....•.,..••.«....... ...,. .#^ i .  - .  275  • 

Correa,  People  v ....•.•.....^^....•.  ^.,,.^....,. -...  634 

County  of  Alameda  y.  Tieslan • %.^ «.«  332 

Couqty  of  Santa  Barbara  t.  Janssens ...  ^  «.....,.....•.•.•.•••••• .  818 

Cpnnty  of  Stanislaus,  Ban^olph  ▼. .. w^f. ••;•••<  322^ 

Gronenwett  t.  Dubnque  Rre  k  Marine  Insurance  Co.  ••.^. <<•.•••••  568  « 
Cronenwett  ▼.  Iowa  Underwriters  of  the  Dubuque. Fire  ^  ICarine 

Ins.  Co. , 571  ^ 

Curtis  ▼.  Bialto  Irrigatiqn  District «« ^•. •••••.••  738 

Dailey,  Wood  t. » . k. ... . . .,. ....<...  219 

Darrell  ▼.  Mutual  Benefit  Life  Insurance  Co 523 

Darrough,  Quackenbush  t. ,.  564 

Davenport,  McMuUen  ▼.  ... . . ••••••. • 695 

Dav^i  Comstoek  ▼• ••  •  •  • •  •* -  ^^^ 

Derderian,  Files  ▼. ••••• •. ••. «. •«•  256 

des  Granges;  FuUerton  Savings  Bank  v.  ..•..•.•...... •«....•..,•  511 

Battling,  Mann  v «•  489 

I>evine,  Friend  ft  Terry  Lumber  Company  v. •••••••..  208 

Binwiddie,  Schaefer  v. ...,..,  .^ ....•,  405 

Bobbins  v.  City  of  Arcadia •..••  131 

Bonglas  v.  Orth. ,..     95  ; 

Boyle  V.  Doyle ...l ;,....••  259 

Bnbuque  Fire  ft  Marine  Insurance. Co.,  Cronenwett  v. 668 

Bunean,  United  Casting  Company  v. • • .  •  •  •  884 

Banlap-Morgan  Co.,  Whitaker  v. •  • . ,  140 

Barabaugh,  Graham  v. • 482. 

Batcher,  Sanders  v. 626 

Edmund  Peycke  Company,  Fawcett  v. ^.  •*•  •  •  W 

Eng-SkeD  Company  v.  Industrial  Accident  Commission 210 

Estate  of  Meyer 289 

Exchange  Securities  Company  v.  Bossini. 533 

Faris  v.  American  National  Assurance  Co 43 

Fawcett  v.  Edmund  Peycke  Company 592 

Ferger  v.  Gearhart 245 

Files  V.  Derderian 256 

Firth  V.  Southern  Pacific  Company , ,  511 


Digitized  by  VjOOQ IC 


Table  of  Cases — Vol.  4A.  tii 

Flcntge,  McVitty  v ^26 

Flood,  Fox  ▼ 786 

Foote,  Atkinson  ▼. 14^ 

Ford  ▼*  Ford 415 

Fox  ▼.  Flood 786 

Fresno  Oanal  and  Land  Corporation,  Wallace  ▼. ^61 

Friend  ft  Terry  Lumber  Company  t.  I>evme. ...«..' 208 

Fugazi,  Boneelli  ▼ 249 

Fnllerton  Savings  Tank  v.  dee  Oranges 611 

Furley,  Bahen  ▼ 134 

Garan  ▼.  Marchetti 263 

Oarrett  t.  J^nscA •  • 29 

Gattwinkel  ▼.  Qhant 433 

Gearharty  Ferger  ▼ 245 

Gentle  ▼.  Warren « 84 

Gildea,  Ward  ▼ 380 

Giles  ▼.  Eeod 867 

OHojd  ▼.  Superior  Court  of  lios  Angeles  County 39 

Goetting,  Ward  ▼. 435 

Gomes,  Jewell   t 430 

Goodrich  ▼.  Mortimer , 576 

Goodrich  ▼.  Turney ^ 516 

Goodwill,  Lawrence  v 440 

Gower  ▼.  Bertrand 233 

Graham  ▼.  Dumbaugh • 482 

Granges,  Fullerton  Savings  Bank  ▼ 611 

Great  Western  Lumber  Co.  v.  California  Canneries  Co. 69,  790 

Great  Western  Milling  Company,  McPherson  ▼ 491 

Gurnsey,  Hoifman  t •••••. 28 

.  Hammond  ▼.  San  Mateo  Planing  Mill  Company 750 

Hancock,  Stone  ▼. 365 

Hansen,  Facifie  Mutual  Life  Insurance  Co.  ▼. 463 

Haslett,  Walker  ▼ 394 

'  Hawxhurst,  Bussell  v 703 

Hilbom  v.  Soale 115 

Hobert,  Bryant  v 815 

Hoffman  y.  Gurnsey 98 

Hbllingsworth  v.  Clark ', 539 

IloUister,  Beed  v. ......'....,.. 533 

Horton-Howard  ▼.  Payton , , « .  108 

'  H:  B.  Boynton  Company,  Moss  ▼. 474 

Hyde  t.  Stoekwell ...;.... ....;.....::. 340 


Indnstrial  Aeeidetat  OommMion,  Eng-Skell  Company  ▼. 210 

^  Industrial  Accident  Commission,  Northern  Bedwood  Lumber  Co.  ▼..     61 
^Li  re  Booth 660 


Digitized  by  VjOOQ IC 


viii  Table  op  Cases — ^Vol,  44. 

In  re  Bnndy  466 

In  re  Kling  267 

In  re  Milstead  239 

In  re  Selowsky • 421 

In  re  Todd  496 

In  re  Williams 610 

Iowa  Underwriters  of  the  Dubuque  Fire  &  Marine  Ins.  Ck).,  Gronen- 

wett  V 671 

L  W.  Williams  Company  ▼.  Leong  Sue  Ah  Quin 296 

Janssens^  County  of  Santa  Barbara  ▼. 818 

Jensen,  Garrett  ▼• 99 

Jerauld  ▼.  Chambers 771 

Jewell  y.  Gomes 430 

Johnson  r.  Quinby 699 

Jones,  Marton  v 299 

Kanngiesser,  People  ▼• 845 

Kauf mann  v.  New  York  Life  Insurance  Co 813 

Kling,  In  re 267 

Knapp  y.  Lyman 283 

Knight,  Black  y 766 

Kuhns  y.  Marshall 588 

Labaig,  Mondine  y. 781 

La  Fetra  y.  Richardson 808 

Lang  y.  Pacific  Brewing  and  Malting  Co 618 

Lawrence  y.  Goodwill 440 

Lawrence  y.  Long  Beach  Pleasure  Pier  Co 410 

Lawrence  y.  Wilson 690 

Lawson  y.  Steinbeck 685 

Leach,  Baldarachi  y. 603 

Leong  Sue  Ah  Quin,  L  W.  Williams  Co.  y 296 

Lissner,  Luckenbach  y 375 

Lone  Pine  Utilities  Company,  Acton  Bock  Company  y 597 

Long,  Wood  y. 185 

Long  Beach  Pleasure  Pier  Co.,  Lawrence  y. 410 

Los  Angeles  Transfer  Company,  Moreno  y. 551 

Luckenbach  y.  Lissner 375 

Lyman,  Knapp  y.  283 

Macintosh  y.  Chicago  Electric  Motor  Car  Co 820 

Mann  y.  Dettling 489 

Marchetti,  Garau  y. 263 

Marr  y.  Bowell 147 

Marshall,  Kuhns  y 588 

Martin,  People  y. 46 


Digitized  by  VjOOQ IC 


Tabls  of  Gases— Vol.  44.  ix 

Martin  y.  Sonthem  Paeific  Companj. • ••••  S 

Harton  r.  Jonea 299 

Maseot  OU  Companj  y.  Young 174 

HeLain  y.  Meadows 408 

McMnllen  y.  Dayenport • 695 

McNett  y.  McNett 778 

McNultj  y.  New  Bichmond  Land  Company 744 

MePherson  y.  Great  Western  Milling  Ck> 491 

McVitty   y.   Flentge 426 

Meadows,  McLain  y.   402 

Mercantile  Trust  Company  of  San  Francisco  y.  Stockton  Terminal 

and  Eastern  B.  B.  Co •••..• • 558 

Herehants  &  Insurers  Beporting  Company,  Parker  y. .*•••  214 

Meyer,  Estate  of 289 

Miles  V.  Clark 539 

Millott  y.  Association  of  Mare  Island  Employees 271 

Milstead,  In  re 239 

Mobley  y.  Board  of  Public  Works  of  San  Francisco 167 

Mondine  y.  Labaig 781 

Moore  y.  Strayer ...••• • .  •  •  •  138 

Moreno  y.  Los  Angeles  Transfer  Go. 551 

Mortimer,  Goodrich  y. •  • 576 

Moss  y.  H.  B.  Boynton  Company. 474 

Mutual  Benefit  Life  Insurance  Co.,  Barrell  y. 523 

Kaiional  Surety  Company  of  New  York,  Bechtsteiner  y. 774 

New  Bichmond  Land  Company,  McNulty  y. 744 

New  York  Life  Insurance  Co.,  Eauf mann  y. •  313 

Northern  Bedwood  Lumber  Co.  y.  Industrial  Accident  Commission.  •  61 

Orth,  Douglas  y.  95 

Owens  y.  W.  J.  Burt  Motor  Car  Go. 645 

Paeifle  Brewing  and  Malting  Co.,  Lang  y. 618 

Paeifle  Mutual  Life  Insurance  Go.  y.  Hansen 463 

Parker  y.  Merehanti  &  Insurers  Beporting  Company 214 

Parker,  Starkey  y. 215 

Payne  y.  PuUan 728 

Payton,  Horton-Howard  y. • 108 

People  y.  Allison 118 

People  y.  Breshi 807 

People  y.  Ciulla 719,  725 

People  y.  Correa  634 

People  y.  Eanngiesser 345 

People  y.  Martin  • 45 

People  y.  Pyle 130 

People  y.  Bosenkrantz    236 

People  y.  Webber  120 


Digitized  by  VjOOQ IC 


Table  of  Gases— Vol.  44. 


People  ▼.  Toung   .  ....*:.....•::. 279 

Pioneer  Track  Companj  tV  Clark • 477 

PuUan,  Pajne  t ; 728 

Pyle,*People  ▼.  .::.. 130 

Quaekenbtislk  r.  Darrougb 564 

Quin,  L  W.  WillianiB  Company  t.  2  W 

Quinbj,  Johnson  t. • 699 

Randolph  ▼.  County  of  StanisUas. 828 

Rechtsteiner  v.  National  Surety  Company  of  New  York 774 

Bed  Bluff,  City  <jf,  t.  Southern  Pacific  Company 667 

Keed,  Giles  v. 367 

Beed  T.  HoUister..... ; 533 

Beid  ▼.  Superior  Court  of  Trinity  County i •  •  •  •  349 

Bialto  Irrigation  District,  Curtis  v 738 

Bichardson',  La  Fetra  ▼. 308 

Biordan,  Beggs  ▼. ' 230 

Boger  T.  Struven ;.;...:.;....; 528 

Bogers,  Bosenberg  v. :: :.: 196 

BonceUl  ▼.  Fugazi : 249 

Bosenberg  ▼.  Bogers. ;.;....;:;;.:::.;..;...... 196 

Bosenkrantz,  People  r.  ; ;..'.;;.. 236 

Bosdini,  Exchange  Securities  Company  y 583 

Bowell,  Marr  v. 147 

Bussell  T.  Hawxhurst 703 

Sacramento  Valley  Bealty  Co.,  Armstrong  t. 1 

Sanders  ▼.  Dutcher 626 

San  Francisco-Oakland  Terminal  Railways,  Charves  y 221 

San  Jo&quin  Light  &  Powet  Corporation,  Stewart  y 208 

San  Mateo  Planing  Mill  Company,  Hammond  y. 750 

Santa  Barbara  County  ▼.  Janssens , 318 

Scarpa,   Blanchard   ▼ 648 

Schaefer  ▼.  Dinwiddie 405 

Schneider,  Weavering  r.  587 

Security  Trust  &  Sayings  Bank  y.  Claussen 730,  735 

Selowsky,  In  re .' .........;.*; •  • .  • .  421 

Setchel,  Teague  Inyestment  Company  t.  . . .' 664 

Singh  y.  Superior  Court  of  Glenn  County: . . .  1 . . . : .  1 64 

Soale",  Hilbom  V ..".•.. 115 

Southern  Pacific  Company,  City  of  Red  Bluff  v.  : ; 667 

Southern  Pacific  ComfAny,  Firth  y.  ......:;:...: .' 511 

Southern  Pacific  Company,  Martin  y.  . . . .' '3 

Southern  Pacific  Company,  Werner  y 76 

Spellacy  y.   Young 174 

Stanislaus  County,  Randolph  y 322 

Starkey  y.  Parker 215 


Digitized  by  VjOOQ IC 


Table  op  Cases — Vol.  44. 


Stearns  v.  Superior  Court  of  Lo8  Angelos  County 289 

Stevibeck,  Lawson  y. ••  • . •  685 

.  Stewart  y.  San  Joaquin  Light  &  Power  Corporation 202 

Stockton  Terminal  and  Eastern  B.  B.  Co.,  Mercantile  Trust  Com- 
pany of  San  Francisco  y .« 558 

Stockwell,  Hyde  y 840 

Stone  V.  Hancock , ».... ••» 865 

Strayer,  Moore  y. 188 

Struyen,  Boger  y. 528 

Superior  Court  of  Qlenn  County,  Singh  y • •  •  64 

Superior  Court  of  Los  Angeles  County,  Gloyd  y. 89 

Superior  Court  of  Los  Angeles  County,  Steams  y.  285 

Superior  Court  of  Sacramento  County,  Walsh  y. 81 

Superior  Court  of  San  Francisco,  Taylor  y.  23 

Superior  Court  of  Trinity  County,  Beid  y.   849 

Taylor  y.  Superior  Court  of  San  Francisco 23 

Teague  Investment  Company  y.  Setchel 664 

Theodore  y.  Williams 34 

Thiasher  y.  Board  of  Medical  Examiners  of  California 26 

Tiefel  y.  Chant 483 

Tieslau,  County  of  Alameda  y 832 

Todd,  In  re 496 

Tracy  Brick  and  Art  Stone  Co.  y.  Wurster 652 

Tiyon  y.  Clinch 629 

Tumey,  Goodrich  y 516 

Umstead  y.  Automobile  Funding  Company  of  America. 16 

United  Casting  Company  y.  Duncan 384 

United  States  Fidelity  and  Guaranty  Company,  United  States  Film 

Company  y 227 

United  States  Film  Company  y.  United  States  Fidelity  and  Guar- 
anty Company   227 

Yaile  y.  Walker  Construction  Company 487 

Walker  y.  Haalett 394 

Walker  Construction  Company,  Yaile  y 487 

Wallace  y.  Fresno  Canal  and  Land  Corporation 661 

Walsh  y.  Superior  Court  of  Sacramento  County  .  •  • 31 

Ward  y.  Andrews 890 

Ward  y.  Gildea 380 

Ward  V.  Goetting 435 

Warren,  Gentle  v 84 

Weavering  y.  Schneider 587 

Webber,  People  y 120 

Wells,  Banse  y 145 

Werner  y.  Southern  Pacific  Company 76 


Digitized  by  VjOOQ IC 


xii  Table  of  Casb&— Vol.  44. 

Whitaker  v.  Dunlap-Morgan  Co 140 

Whiting-Mead  Commercial  Company  of  San  Diego  ▼.  Brown 871 

Williams,  In  re 510 

Williams,  Theodore  v.  84 

Williams  Company  v.  Quin • 296 

Wilson,  Lawrence  ▼ 690 

W.  J.  Burt  Motor  Car  Co.,  Owens  v 645 

Wood  V.  Dailey 219 

Wood  V.  Long 185 

Wurster,  Tracy  Brick  and  Art  Stone  Co.  ▼ 652 

Young,  Mascot  Oil  Company  y 174 

Toung,  People  v 279 

Young,  SpeUacy  y. 174 


Digitized  by  VjOOQ IC 


TABLE  OF  CASES  CITED— VOL.  44. 


Aekennan  ▼.  Hunaicker,  85  N.  Y.  52 159 

Ah  Peen,  Ex  parte,  51  Cal.  280 471 

Alderson  v.  Cutting,  163  Cal.  504 548 

Aldrich  V.  Palmer,  24  Cal.  513 557 

Alexander  v.  Central  Lumber  etc.  Co.,  104  Cal.  532 567 

Altpeter  v.  Postal  etc.  Co.,  26  Cal.  App.  705 566 

Amy  ▼.  City  of  Dubuque,  98  U.  S.  470 743 

Anderson  v.  Adler,  42  Cal.  App.  776 388 

Anderson  ▼.  Mutual  Life  Ins.  Co.,  164  Cal.  712 55 

Aneny  v.  Superior  Court,  150  Cal.  6 3 

Appel  ▼.  Cooper  Ins.  Co.,  76  Ohio  St.  52 776 

Arnold  v.  American  Ins.  Co.,  148  Cal.  666 575 

Atheam  v.  Byan,  154  Ciil.  654 317 

Bagnall  v.  Young,  151  Mich.  69 399 

BaUey  v.  Sloan,  65  Cal.  387 480 

Baird,  Estate  of,  173  Cal.  622 470,  472 

Baker  v.  Eilers  Music  Co.,  175  Cal.  652 738 

Baldwin  y.  Spriggs,  65  Md.  373 291 

Balfour,  In  re,  14  Cal.  App.  261 600,  601 

Bank  of  Ukiah  v.  Beed,  131  Cal.  597 617 

Bank  of  United  States  v.  Bank  of  Wash.,  6  Pet.  19 105,  106 

Bank  of  United  States  ▼.  Davis,  2  Hill  (N.  Y.),  451 166 

Barnes  v.  Glide,  117  CaL  1 748 

Bamett  ▼.  Bamett,  104  Cal.  298 117 

Barrett  v.  Southern  Pacific  Co.,  91  CSal.  296 224 

Barron  v.  Prink,  30  Cal.  486 72 

Bateman  v.  Superior  Court,  139  Cal.  140 27 

Bauhofer  v.  Crawford,  16  CaL  App.  676 449 

Baum  V.  Eeay,  96  Cal.  462 581 

Bavonst  v.  City  of  Alameda,  149  Cal.  75 185 

Beaumont  v.  Sampson,  4  OeA.  App.  701 274 

Beckhard  v.  Rudolph,  68  N.  J.  Bq.  740 75 

Begbie  v.  Begbie,  128  CaL  154 43 

B?kins  V.  Deterle,  5  Cal.  App.  690 344 

Bergtholdt  v.  Porter  Bros.,  114  Cal.  681 689 

Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  458 55 

Bern  V.  Rogero,  168  CaL  736 147 

Berthol,  Estate  of,  163  CaL  345 468 

Bevier  v.  Shoonmaker,  29  How.  Pr.   (N.  Y.)   411 155 

Birch  V.  Abercrombie,  74  Wash.  486 15 

Bishop  V.  Brandt,  43  CaL  App.  149 748 

Black  V.  Knight,  23  Cal.  App.  Dec.  905,  reversed  176  CaL  722 

758,  763,  764 

Black  V.  Suydam,  81  Wash.  279 616 

Blackburn  v.  Southern  Pac.  Co.,  34  Or.  215 515 

Blanchard  v.  Hodgkins,  62  Me.  119 607 

Blood  V.  Fairbanks,  50  Cal.  420 254 

Bogie  V.  Bogie,  41   Wis.  220 74 

(xiii) 


Digitized  by  VjOOQ IC 


ziy       Table  of  Cases  Cited — ^Vol.  44. 

Boland  t.  All  Perflons,  etc.,  160  Cal.  486 788 

Bonslett  v.  New  York  Life  Ins.  Co.  (Mo.),  190  a  W.  870 526 

Boone  v.  Templeman,  158  Cal.  290 748 

Bowen  v.  Young,  37  Misc.  Rep.  547 73 

Bowman  v.  Wohike,  166  Cal.  128 229 

Bradley  v.  Bradley,  165  Cal.   237 419 

Bradley  v.  Davis,  156  Cal.  267 98 

Bradley  v.  Vooreanger,  143  Cal.  214 357 

^rady  v.  Times-Mirror  Co.,  106  Cal.  56 33 

Brett  V.  Frank  &  Co.,  163  Cal.  267 336 

Briggs  V.  Crawford,  162  Cal.  124 366. 

Brigham  v.  Murlock  Co.,  74  N.  J.  Eq.  '287 399 

Brison  v.  Bn'son,  75  Cal.  525. 419 

Brison  v.  BrisoU,  90  Cal.  323 418,  419 

Brooks  V.  LaWson,  136  Cal.  10 370 

Brown  v.  Campbell,  100  Cal.  635 98 

Brown  v.  CampbeH,  110  Cal.  644 480 

Brown  v.  Simons,  44  N.  H.  475 616 

Brown  v.  Sterling  Pumitore  Co.,  175  Cal.  563 370. 

Brown  ▼.  Superior  Court,  175  Cal.  141 407 

Brown  v.  West,  75  N.  H.  453 183 

Brunson  ▼.  City  of  Santa  Monica,  27  Cal.  App.  89 185 

Brush  V.  Smith,  141  Cal.  466 359 

Brushi  v.  Quail  Mining  etc.  Co.,  147  Cal.  120 717 

Bryan  v.  Tormey,  84  Cal.  126. » . » 420 

Buckingham  v.  Commary -Peterson  Co.,  39  Cal.  App.  154 336 

Buell  ▼.  Dodge,  67  Cal.  6i5 101 

Bull  V.  Ford,  66  Cal,  176 344 

Burk  ▼.  City  .of  Santa  Cruz,  163  Cal.  807 482 

Burleigh,  Matter  of,  145  Cal.  35 .356,  361 

Burns  v.  Fijx,  113  Ind.  205 74 

Burr  V.  TlDited  Railroads,  163  Cal.  663 223 

Byrne,  Estate  of,  122  Cal.  261 467 

Byrne  v.  Byrne,  113  Cal.  294 252,  610 

Cahill  ▼.  Stone. &  Co.,  153  Cal.  571,  167  Cal.  126 224 

Cahill  V.  Superior  Court,  145  Cal.  42 288,  355 

California  Bank  v.  Brooks,  126  Cal  198 485 

California  Canneries  Co.  v.  Great  Western  Lumber  Co.,  44  Cal.  App. 

69 .790,  791 

California  Farm  Co.  ▼.  Schiappa-Pietra,  151  Cal.  732 317 

California  etc.  Co.  v.  Sierra  etc.  Co.,  158  CaL  690 743 

Calmon  v.  Satraille,  142  Cal.  638 135 

Carpenter  v.  Ashley,  15  Cal.  App.  461 769 

Carpenter  v.  Sibley,  15  Cal.  App.  589 770 

Carter  v.  Page,  77  Cal  64 209 

Carter  v.  Waste,  159  Cal.  23 472 

Catlin  V.  Union  Oil  Co.,  31  Cal.  App.  597 557 

Cavanaugh  v.  Cassclman,  88  Cal.  543 522 

Chapman  v.  Hughes,  134  Cal.  641 432 

Champion  Min.  Co.  v.  Champion  Mines,  164  Cal.  205 717 

Christerson  v.  French,  180  Cal.  523 360 

Christie  v.  Sherwood,  113  Cal.  526 165,  166 

City  of  Los  Angeles  v.  Central  Trust  Co..  173  Cal.  323,  327 674,  679 

Civic  Center  Assn.  of  Los  Angeles  v.  Railroad  Com.,  175  CaL  441, 

453     674,  r>79 

Clark  V.  Forbes,  34   Cal.    App.   524 566 

Clark  V.  Kellcy,    163    Cal.    207 .-ISd 

Clark  ▼.  Moohr,    125    Cal.    640 6G0 


Digitized  by  VjOOQ IC 


Table  of  Cases  Oited — ^Vol.  44.  zy 

Clark  ▼.  Superior  Court,  20  Cal.  App.  309: 468' 

Coatsworth  v.  Lehigh  Valley  Ry.  Co.,  156  N.  Y.  451 ...73,  74. 

Cobb   ▼.   Doggett,   142   Cal.   142 270 

Coffey  T.  Superior  Court,  147  Cal.  525 861 

Coghlan   v.  Quartararo,  15   Cal.   App.   668 370 

Cohen  ▼.   Continental  Co.,   67   Tex.   325 55 

Colburn  ▼.  Parrett,  27  Cal.   App.  541 434 

^maaai,  In  re,  107  Cal.  1,  5 292,  294 

Commonwealth  y  Callahan,  223  Mass.  150 404 

Commonwealth  y.  Cassidy,  209   Mass.   24 446 

Conklin  ▼.  Con.  Ry.  Co.,  196  Mass.  302 23 

Connolly  y.  Industrial  Aee.  Com.,  173  Cal.  405 28 

Cooney  y.  Glynn,   157   Cal.   583 419. 

Cornish  y.  Weisman,  56  N.   J.   Eq.   610 401 

Ccnon   y.  Berson,   86   Cal.   433 136 

County   of  Glenn  y.   Jones,   146   Cal.   518 702 

CoTinty  of  Sacramento  y.  Chambers,  33   Cal.   App.   142 66 

County  of  San  Mateo  v.  Coburn,  130  Cal.  636 66 

County  of  Santa  Barbara  y.  Janssens,   177   Cal.   114 319 

Cousino  y.  Western  Shore  Lbr.  Co.,  179  Cal.  1 581 

Coward  y.  Clanton,   122  Cal.   451 493 

Cox  y.  McLaughlin,   76  Cal.   60 420,633 

Cronenwett  y.  Iowa  Underwriters  of  the  Dubuque  Fire  etc.   Ins. 

Co.,    44    Cal.    App.    571 569 

Ciunmlngs   y.   Coe,    10    Oal.    530 192 

Curtis    y.    Schell,    129    Cal.    220 468 

Cutting  Packing  Co.  y.  Canty,  141  Cal.  692 72,  805 

Daggett  y.  Gray,  110  Ckl.  172    14 

Dalger  y.  Jacobs,  19  Cal.  App.  207... 317 

Damon  y.  Quinn,  143  Cal.   75 ...72,805 

Dargie,   Estate   of,   162   Cal.    51 41 

Davidson  y.  Rankin,  34  Cal.  503 97 

Dayies  y.  Ramsdell,  40  Cal.  App.  432 788 

Dayis  y.  Lumpkin,  106  Ga.  582 75 

Deane  y.  Gray  Bros.,  109  Cal.  433 432 

De  Pedrorena  y.  Hotchkiss,  95  Cal.  636 229 

Dee  Granges  y.  Dee  Granges,  175  Cal.  67 615 

Diamond  y.  Weyerhaeuser,  178  Cal.  540 337 

Dietrich  y.  Steam  Dredge  Co.,  14  Mont.  261 661 

DiUwood  y.  Riecks,  42  Cal.  App.  602 66 

Dimond  y.  Sanderson,  103  Cal.  97 419 

Di  Nola  y.  Allison,  143  Cal.   106 193 

Distilled   Spirits,    11    Wall.    366 165,166 

Divan' y.  Loomis,   68  Wis.   150 74 

Doak    y.    Bruson,    152    Cal.    17 788 

Doeg  y.  Cook,  126  Cal.  213 184 

Dolbeer,  Estate  of,  153  Cal.  657 468,  470.  472 

Dollar  y.  International  Banking  Corp.,  10  Cal.   App.   83 566 

DoUiver  y.  Dolliver,   94   Oal.    642 419 

Donohoe   y.   Wooster,   163   Cal.   114 101 

Donovan  y.  Board  of  Police  Commrs.,  32  Cal.  App.  392 355 

Doolittle   y.   McConnell,   178   Cal.   697 420 

Dore  y.  Southern  Pacifie  Co.,   163   CaL   182 688 

Doyle,   In   re,   73   CaL   564 783 

Druillard  v.  Southern  Pacifie  Co.,  36  Cal.  App.  477 12 

Duncan  v.  Ramish,  142  Oal.  686 688 

Dnnlap  y.  New  Zealand  Fire  Ins.  Co.,  109  CaL  365 769 


Digitized  by  VjOOQ IC 


rd  Table  of  Cases  Cited — ^Vol.  44, 

Dnnpby,  Estate  of,   158   Cal.   3 469 

Djer  ▼.  Scalmanini,  69  CaL  637 733 

Earl  ▼.  San  Francisco  Bridge  Co.,  31  Cal.  App.  339 557 

Eaaton  v.  United  Trade  School  Con.  Co.,  173  Cal.   199 691 

Edward  Barron  Estate  Co.  v.  Waterman,  32  Cal.  App.  171 623 

Ehrhart  v.   Mahoney,  170  Cal.   148 667 

Ellis  V.  Central  Trac.  Co.,  37  Cal.  App.  390 12,  223,  448 

Ellis  T.  Darden,  86  Ga.  368,  372 293 

Englebretson  v.  Industrial  Ace.  Com.,  170  Cal.  793 28 

Enscoe  v.  Fletcher,  1  Cal.  App.  659 370 

Etchas   V.   Orena,   127  Cal.   588 370 

Evans  v.  Foss,  194  Mass.  513 550 

Farley  v.   Lisey,   65  Ohio   St.   627 255 

Fennessy,   Ex  parte,   54   Cal.    101 502 

Ferguson  v.   McBean,   91   Cal.   63 632 

Ferguson   ▼.   Tutt,   8   Kan.    370 158 

Fernandez  y.  Aburrea,  42  Cal.  App.   131 404 

Ferris  ▼.   Coover,   10    Cal.   589 330 

Ferris   v.   Sterling,   214    N.   Y.    253 15 

Finkelmeier   v.    Bates,    92    N.    Y.    172 623 

First  Nat.  Bank  v.  Maxwell,   123  Cal.  360 344,  783 

Firth   V.    Marovich,    160    Cal.    257 398,548 

Flores  ▼.  Stone,  21  Cal.   App.  105 76 

Foley   V.   California   Horseshoe   Co.,   115    Cal.    184 224 

Ford,   Ex  parte,   160   Oal.   334 37 

Foster  v.   Young,   172   Cal.   317 176,177 

Fowles  ▼.  National  Bank  of  California,  167  Cal.  653 181 

Fox  V.   HaU,   164   Cal.   287 493 

Franklin,   Estate   of,   133    Cal.  585 472 

Francis  ▼.  Shrader,  38  Cal.  App.  592 712,  716,  717 

FritE  V.  Mills,  170  Cal.   449 788 

Frost  V.  Witter,  132  Cal.  421 390,420 

Fuller  V.  Dean,  31   Ala.  654 606 

Fuller  ▼.  New  York  Life  Ins.  Co.,  199  Fed.  897 526 

Gage  V.  Gunther,  136  Cal.  338 628,  629 

Gambetta  ▼.  Gambetta,  30  Cal.   App.   261 404 

Gardner  v.  Ingram,  61  L.  T.  (N.  S.)  729 112 

Gardner  ▼.  Watson,  170  Cal.  571 215 

Garrett  v.  Garrett,  31  Cal.  App.   173 102,  104,  106,  107 

Garvey  v.  Lashells,  151   Cal.  526,  531 711,   712,  717 

Gaume  v.  Sheets,  181   Cal.   119 717 

Gay  ▼.  Gay,  84  Ala.  38 291 

General  Electric  Co.  v.  American  Bonding  Co.,  180  Cal.  765.. 791,  792 

Georgia  Casualty  Co.  v.  Industrial  Ace.  Com.,  177  Cal.  289 63 

Gervaise  ▼.  Brookins,  156  Cal.   103 717 

Gille  ▼.  Anderson,  34   Cal.   App.   237 215 

Gilles    V.    Bailey,    21    N.    H.    149 399 

Giraudi  v.  Electric  Imp.  Co.,  107  Cal.   120 336 

Glide   V.    Kayser,    142   Cal.   419 389 

Globe  Milling  Co.  v.  Minneapolis  etc.  Co.,  44  Minn.   153 285 

Clock  V.  Howard  etc.  Co.,  123  Cal.  1,  10 717,  742,  749 

Goorberg  v.  Western  Assur.  Co.,   150  Cal.   510 55 

Grain   v.   Aldrich.   38   Cal.   514 480 

Grantham  v.  Ordway,  40  Cal.   App.   733 15 

Gray   ▼.   Cotton,    174   Cal.   256 388 

Gray  v.  Lawler,  151  Cal.  352 232 


Digitized  by  VjOOQ IC 


Table  of  Cases  Cited — ^Vol.  44.  xvii 

Griffin  V.  San  Pedro  B.  Co.,  170  Cal.  772 515 

Griffin  &  Skelly  Co.  v.  Magnolia  &  H.  F.  Co.,  107  Cal.  378....     34 

Griggs  V.   Hartzoke,   13   Cal.  App.  429 409 

Grigsbj  ▼.   Russell,  222  U.   S.   149 56 

Grimm  ▼.   O'Connell,   54   Cal.   522 409 

Guaranty  Bealtj  Co.  y.  Becreation  Gun  Club,  12  Cal.  App.  383..  549 

Hagenbaugh  ▼.  Crabtree,  33   HI.  225 607 

Haile  v.  Smith,  128  Cal.  415 711,717 

Hanmiel  v.   Neylan,  31  Cal.  App.  23 87 

Hammond  v.  Mason   &  H.  O.   Co.,   92   U.   S.   724 74 

Harrington  v.  Los   Angeles  etc.,   140   Cal.   514 836 

Harris  v.   Hardback,   137   Mich.   293 899 

Hartman   v.   Wells,   257   111.   167 398 

Harvey  v.  Foster,  64  Cal.   296 158 

Hayes  v.  State,   11   Ga.   App.   371 446 

Heicr  ▼.  KruU,   160  Cal.  441 306 

Heinlen  v.   Phillips,  88  Cal.   559 274 

Henderson  y.  De  Turk,  164   Cal.   296 409 

Hennessy   y.   Nieol,   105    Cal.    138 33 

Herbert  y.  Southern  Pae.  Co.,   121   Cal.  227 515 

Herdman    y.    Zwart,    167    Iowa,    500 449 

Hermon  v.  Silver,   15  S.  D.  476 91 

Herriter   y.   Porter,   23    Cal.   385 480 

Hicks  y.  Coleman,  25   Cal.   122 580 

Hodgkins    y.   Dunham,   10   Cal.    App.    690 566 

Hodgman  y.  State  Line  etc.  B.  B.  Co.,  45  lU.  App.  395 91 

Hoffman  y.  Land,   111   Mich.   156 451 

Hoitt  y.  Hoitt,   63   N.   H.   475 294 

Holiday  v.  HoUday,  123  Cal.  26 770 

Holt  V.  Fleishman,   75   App.  Div.    (N.Y.)    593 549 

Hontz  y.  San  Pedro  etc.  Co..  173  Cal.  750 336 

Hopkins   y.   Warner,    109    Cal.    133 485 

Hosmer  y.  Wallace,  47   Cal.  461 628 

House   y.  Fry,   30   Cal.   App.   157 556 

Howland  y.  Oakland   etc.   By.   Co.,   110   Cal.  513 657 

Huber  y.  Byan,  26  Misc.  Bep.   (N.  Y.)   428 586 

Hughes,  Matter  of,   159  Cal.   360 358 

Hunt   y.  Held,  90   Ohio   St.   280 400 

Hunt  y.  Jones,   149   Cal.   301 548 

Hurlburt  y.  Spaulding  Saw  Co.,  93  Cal.  57 493 

Hutson   y.  Southern  Cal.  By.  Co.,   150  Cal.  701 476 

Hyatt  y.  Grand  Bapids  Brewing  Co.,   168   Mich.  360 737 

Hyman  y.  Coleman,  82  CaL  650 ...••  97 

Hard!  y.  Central  Trac.  Co.,  36  Cal.  App.  488 12 

Ilfo»d  Park  Estates  y.  Jacobs,  L.  B.   [1903]   2  Ch.  522 400 

Inglin  y.  Hoppin,  156  Cal.  483 37 

Insurance  Co.   y.  Helfenstein,   40   Pa.  289 569,574 

International  Harvester  Co.  v.  Vaboril,  187  Fed.  973 607 

Irwin  y.  Silva,  40  Cal.  App.  135 247 

Iselin  V.  Flynn,  90  Misc.  Bep.  (N.  Y.)  164 550 

Jackson    v.    Stevenson,    156   Mass.    496 549 

Jacobs  y.  All  Persons,  etc.,  12  Cal.  App.  163 117 

Jameson    y,    James,    155    Cal.    275 628 

Jauman   v.   McCusick,    166    Cal.    517 520 

Jeffers  y.  Easton,  Eldridge  &  Co.,  113  Cal.  345 570 


Digitized  by  VjOOQ IC 


•zviii  Table  of  Cases  Cited — ^Vol.  44. 

Jefferys  v.  Hancock,  57  Cal.  646 389 

Jenningt  ▼.   Jordan,   31   Cal.   App.   335 520 

John  V.  Superior  Court,  5  Cal,  App.  262. 44 

Johnson,  In  re,  40  Cal.  App.  242 245 

Johnson  v.  Southern   Pacific   Co.,    157   Cal.   333 769,  770 

Johnson  V.  Stagg,   2    Johns.    (N.    Y.)    510 601 

Joliffe  V.  Madison  Mutual  Ins.  Co.,  39  Wis.  Ill 55 

Jones  ▼.  Jones,  140  Cal.  587 419 

Jordan  v.  Beale,  172  Cal.  227 783 

Justice  T.  Lang,  42  N.  Y.  493 622 

Justy  T.  Ero,  16  Cal.  App.   519 520 

Kalk  V.  Shattuck,  69  Cal.  593 148 

Karlson,   Ex  parte,    160  Cal.    378 424 

Keating,  Estate  of,   158  Cal.   109. 406 

Kellogg   ▼.   Cochran,   87    Cal.    192 76 

Kent  V.  Church  of  St.  Michael,  136  N.  Y.  10 193 

Kent  ▼.  Williams,  146  Cal.  3 730 

Kenwood  L.  Co.  y.  Hancock  Inv.  Co.,  169  Mo.  App.  715.. 898,  401 

Kimball   ▼.   Bichardson-Eimball   Co.,   Ill    Cal.   386 72,408 

King  V.  Union  Trust  Co.,  2^  Mo.  351 549 

Kingston    ▼.   Busch,    176    Mich.    566 ^...399,400 

Kirscbner  ▼.  Dietrich,   110    CaL   502 , 42 

Klumpke  ▼•  Henlej,  24  Cal.  App.  35 342 

Knarston  ▼.  Manhattan  Life  Ins.  Co.,  124  Cal.  74 58 

Knarston  ▼.  Manhattan  Ins.  Co.,  140  Cal.  62 56,  58 

Knight  ▼.  Black,  19  Cal.  App.  519 761,  771 

Knowles  ▼.  Thompson,  133   CaL  £45 274 

Knox  ▼.  Moses,   104   Cal.   502 98 

Koch  V.  Gorruflo,  77  N.  J.  Eq.  172.. 899,400 

Kockemann  y.  Bickel,  92   Cal.   665.... 578,581 

Kreling   ▼.   Kreling,    118    Cal.    420 14 

Krotzer   ▼.    Qark,    178    Cal.    736 747,748 

Lacrabere  v.  West,  141  Cal.  554 112 

Lane  ▼.  Atlantic  Works,   111   Mass.   136 301 

Lane  ▼.  Bryant,  9  Gray,  245 606 

Land,  Estate   of,   166  Cal.   538 472 

Lanterman  ▼.  Anderson,  36  Cal.   App.  472 361 

Larry  v.  Sherbourne,  2  Allen   (Mass.),  34 606 

Lassing    ▼.   James,    107    Cal.    348 621 

Latkrop  ▼.  Bampton,  31  Cal.   17 252,253 

Lander  ▼.  Currier,  3  Cal.  Af  n.  28 591 

Lawrence  ▼.  White,  131  Ga.  840 737 

Leach  v.  Pierce,  93  Cal.  618 472 

Leayenworth  v.  Packer,  52  Barb.   (N.  Y.)    132 438 

Lee,  Matter  of  Application  of,  177  Cal.  690 661 

Lee  T.  Murphy,  119  Cal.  367 317 

Leviston   y.   Byan,    75    Cal.    293 255 

Levy  y.  flehreyer,  27  App.  Diy.  282,  177  N.  Y.  293 400,  401 

Libby  y.  State,  42  Okl.  603 403 

Lichtenthaler  y.  Samson  Iron  Works,  32  CaL  App.  220 ;90,  92 

Lignot  y.  Jaekle.  72  N.  J.  Eg.  233 401 

Ligonier  Valley  S.  R.  Co.  y.  Latrobe,  216  Pa.  221 684 

Lincoln  County  y.  Fetterman,  170   Cal.  357 567 

List  y.   Moore,   20   Cal.   App..  616 717 

Liverpool  etc.  Co.  y.  Southern  Pacific  Co.,  125   Cal.   434........  336 

Lofstadt  V.  Murasky,  152  CaL  64 581 

Los  Angeles  Oemetaiy  Assn.  y.  Los  Angeles,  103  CaL  461.. 305,  306 


Digitized  by  VjOOQ IC 


Table  of  Oasis  Cited— Vol.  44. 


Los  Angeles  etc.  Go.  y.  Sonthern  Pacific  B.  B.  Co^  186  Oal.  8(L 

48 548,  549 

Mackintosh  ▼.  Agricultnral  Ins.  Co.,  150  Oal.  440... 55 

MacKnight,  Admr.,  etc.,  v.  Davitt,  37  Cal.  App.  720 521 

Maday  Go.  v.  Meads,  14  Cal.  App.  363 566 

Magneiis  v.  Modern  Woodmen    of  America,   146   Iowa,  1 526 

Mahoney   ▼.   Bostwick,   96   Cal.   53 418 

Maloof   V.   Maloof,    175   Cal.   571 221 

Manly  ▼.  Abemathy,  167  N.  C.  220 446 

Manson   v.   Koppikns,   11    Cal.   89........ 330 

Mantel  ▼.  Mantel,  135  Cal.  315 730 

Marks,  Matter  at,  45   Cal.   199 362 

Martin  ▼.  Ede,  103  Cal.   157 520 

Matthews  T.  Duryee,  45  Barb.   (N.  Y.)    69 155 

Mattoon  v.  Baker,  24  How.  Pr.   (N.  Y.)   329 438 

Mayne  v.  San  Diego  Electric  By.  Co.,  179  Cal.  173 224 

Maze   ▼.   Gordon,   96   Cal.   61 521 

McAneny  t.  Superior  Court,  150  Cal.  6 8 

McCall  V.  Alexander,  84  8.  C.   187 769 

MeCloskey  y.   San  Francisco,  66   Cal.   104 270 

McDonald   y.   Swett,   76   OaL   257 800 

McFadden  y.  Santa  Ana  etc.  By.  Co.,  87  Cal.  464 262 

McGrath  y.  Carroll,  110  GaL  79 252,  253 

McGraw  y.  Friend  etc.  Co.,  120  Cal.  574 336 

McGrory  y.  Pacific  Electric  By.  Co.,  22  Cal.  App.  671 557 

McLarren  v.  Spalding,  2  Cal.  510 737 

McLeod   y.    Moran,    153   Cal.   97 317 

McNulty,  Ex  parte,  77  Oal.  166 359 

McVitty  y.  Flentge,  34  Cal.  App.  781 427,  429 

McWhirter  v.   Fuller,  35  Cal.   App.   288 15 

Medlin   y.   Spazier,   24   Cal.   App.    242 556 

Merrill  y.  Los  Angeles  Gas  etc.  Co.,  158  Cal.  499 801 

Merrill  y.  Pacific  Transfer  Co.,  131  Cal.   582 72 

Merriman  y.   Wickershara,   141   Cal.   567. 254 

Merritt  y.  McFarland,  4  Gal.  App.  390 188 

Meyer  y.  Qn?ggle,  140  Cal.  495 889,438 

Meyer  y.  San   Francisco,  150   Oal.   131 743 

Meyer  y.   Weber,   133   Cal.   681 366 

Millard  y.   Supreme  Gonncil,  81   Cal.  340 688 

Miller   y.   Grunsky,    141    Cal.    447 830 

Miller  y.  Lane,   160  Cal.   90 97 

Miltimore  y.  Nofziger  Bros.  Lbr.  Co.,  150  Cal.  790 247 

Misch    y.    Lebanan,    178    Mich.    225 400 

Mitchell   y.   Beckman,   64   Cal.    117 97 

Moffatt,  Estate   of,   153   Gal.   360 694 

Mohr  V.  North  Bawhide  Mining  etc.  Co.,  177   Cal.   264 221 

Montgomery  &  Mullen  Lbr.  Co.  y.  Quimby,  164  Cal.  260.  .580,  581,  785 

Moody   y.   Southern    Pac.   Co.,   167   CaL   786 262 

Moon   y.   Bollins,   36   Cal.   333 582 

Moore,  Estate  of,   72   Cal.   335 470,472 

Moore   y.    Bettis,    30    Tenn.    67 22 

Moore  y.  Schofield,   96   Cal.   486 254 

Moore  y.  Strayer,   175   Cal.    171 140 

Morehouse    y.    Morehouse,    140    Cal.    88 370 

Morey  y.  Sohier,  63  N.  H.  507 295 

Morgan  v.  Southern  Pac.  Co.,  9n  Cal.  501 557 

Morlan  y.  Loch,  95  Kan.  716 485 

Morrill   y.   Bitchie,   18    N.    H.    295 607 

Moiw  y.   De   Ardo,   107   Cal.   623 247 


Digitized  by  VjOOQ IC 


Tablb  op  Gases  Cited — ^Vol.  44. 


Morton,  Ex  parte,  132  Cal.  348 483 

Mott  V.  Ewing,  90  Cal.  231 688 

Murphy,    Estate    of,    171    Cal.    699 467 

Murray  v.  Home  Benefit  Life  Assn.,  90  CaL  402 56,    57 

Murray  v.   Southern   Pac.  Co.,   177   Cal.   1 515 

Muthcr    Y.    Capps,   38    Cal.    App.    721 446 

Mutual  Benefit  Life  Ins.  Co.  v.  Martin,  108  Ky.  11 526 

Mutual  Life  Ins.  Co.  v.  HUl,  97  Fed.  263,  178  U.  S.  347 73 

Myers   y.   Beinstein,   67   Cal.    89 252 

National  Fire  Ins.  Co.  v.  McKay,  21  N.  Y.  191 438 

National  Hardware  Co.  ▼.  Sherwood,  165  Cal.  1 366 

Neddy  v.  Littlejohn,  137  Iowa,  304 449 

Neilson,   Matter  of,   131  U.  S.   176 499 

Nelson   v.   Nelson,   153   Cal.    204 588 

New  Method  Laundry  Co.  y.  MeCann,   174  Cal.  26 38 

New  York  &  N.  E.  B.  Co.  y.  City  of  Waterbury,  55  Conn.  19.676,  683 
New  York  Cent.  &  H.  B.  B.  Co.  y.  City  of  Buffalo,  200   N.  Y. 

113    676,  683 

New  York  Life  Ins.  Co.  y.  Hoick,  59  Colo.  416 526 

Niosi   y.   Empire   Steam   Laundry,   117    Cal.   257 698 

Noem  V.  Equitable  Life  Ins.  Co.,  37  S.  D.  176 56,  59 

Nolan  y.  Fidelity  &  Deposit  Co.,  2  Cal.  App.  3 14 

Nolan  y.   McDuffie,   125   Cal.  334 34 

Nolte  y.  Nolte,  29  Cal.  App.  126 229 

Norris  y.  Showerman,  2  Doug.   (Mich.)    16 621 

Norton  y.  Bassett,  158  Cal.  427 148 

Oakland  Bank  y.  Murfey,  68  CaL  455 337 

Oakley  y.  State,  135  Ala.  29 722 

O'Brien   y.  Leach,   139   CaL   220 147 

Ocean  Shore  Deyelopment  Co.  y.  Hammond,  38  CaL  App.  102 667 

O'Connor,  Matter  of,  29  Cal.  App.   233 469,470 

Ogbum  y.   Connor,   46   CaL   346 305 

Olson  y.  Superior  Court,  175  CaL  250 41 

O'Neil  V.  Caledonian  Western  Assur.  Co.,  166  Cal.  810.. 55,  574,  575 

O'Neill  y.  Caledonian  Ins.  Co.,  166  CaL  313,  315 55,  574,  575 

Opera  House  Assn.  y.  Bert,  52  CaL  571 112 

Orcutt  y.  Gould,  117  CaL  315 252 

Orcutt  y.  Pacific  etc.  By.  Co.,  85  Cal.  291 301 

Osmont  y.  All  Persons,   165   CaL   587 232 

Otto  y.  Lang,   144  CaL   144 188 

Oursler  y.  Thacher,  152  CaL  739 717 

Packard  y.  Moss,  68  Cal.  123 578 

Palache  y.   Hunt,  64   CaL   474 274 

Parker  y.  Kenworthy,  181   CaL   783 548 

Partridge  y.  Dykins,  28  OkL  54 586 

Paterson   &   B.  B.   Co.   y.   Mayor  etc.   of   City   of    Paterson,    81 

N.  J.  Eq.  124   676,  682 

Patterson   y.    Crowell,    15    CaL    App.    105 623 

Payne  y.  Baehr,  153   CaL   447 148 

Pederson  y.  Nixon,  284  HI.  421 606 

People  y.  Ah  Loy,   10   Cal.  301 418 

People  y.  Ah  Lung,  2  CaL  App.  278 309 

People  y.  Ah  Yute,  54  Cal.   89 3(i 

People  V.  Barbieri,    33   CaL    App.    770 509 

People  y.  Bontley,    77    CaL    7 726 

People  y.  Board  of  Supervisors  of  Shasta  County,  75  Cal.  179.  ••  826 


Digitized  by  VjOOQ IC 


Table  op  Cases  Cited — Vol.  44. 


People  T.  Bonfanti,  40  Cal.  App.  614 863 

People  ▼.  Bonzani,  24  CaL  App.  549 119 

People  ▼.  Booth,   37  Cal.   App.   650 661 

People  V.  Brown,  59  Cal.  845 641 

People  ▼.  Burke,   18  Gal.  App.   72 641,   722,  723 

People  V.  Carson,    155    Cal.    164 509,  641 

People  ▼.  Casa,    35    Cal.    App.    194 509 

People   ▼.  Castro,  42   Cal.   App.   453 722 

People  ▼.  Chretien,    137    Cal.    450 126 

People  T.   Ciulla,  44  Cal.   App.   719 726 

People  Y.    Defoor,   100   Cal.    150 726 

People  ▼.  De   Leon,   35   Cal.   App.  467 281,   282,283 

People  T.  Devlin,   143   Cal.    128 727 

People  V.  Dong  Pok  Yip,    164   Cal.    143 847 

People  V.  Durrant,    116    Cal.    179 418 

People  ▼.  Dye,    75    CaL    113 258 

People  ▼.  Eldridge,   147  Cal.  782 641 

People  V.  Fealy,  33  Cal.  App.  605 643 

People  V.  Fice,  97  CaL  459 46,  723 

People  V.  YiDlej,   153   Cal.    59 ^ 509 

People  V.  Freeman,    92    Cal.    359 418 

People  V.  Gregory,    120   Cal.    16 641 

People  ▼.  Grundell,    75    Cal.    301 689 

People  V.  Hall,  94  CaL  595 29 

People  ▼.  Harrison,   261    111.   517 606 

People  ▼.  Harrold,   84   Cal.   567 124 

People  ▼.  Hartwell,   37   Cal.    App.    799 80 

People  V.  Kerrick,  144  Cal.  46 727 

People  V.  Loomis,    170    Cal.    347 724 

People  ▼.  Majors,   65   CaL   138 727 

People  ▼.  Mallon,   103   Cal.   513 610 

People  V.  Martin,   44    Cal.   App.   45 723 

People  ▼.  McDaniels,    137    Cal.    192 726 

People  V.  McFadden,    81    CaL    489 66 

People  ▼.  McLean,   135  Cal.   306 723 

People  V.  Miller,    114    Cal.    17 312 

People  V.  Miller,  171   Cal.  649 451,  452,454 

People  V.  Neetens,  42  Cal.  App.  596 132 

People  V.  Perkins,  85   CaL  509 75 

People  V.  Perry,   79   Cal.    109 274 

People  V.  Ratz,   115   Cal.   132 119 

People  V.  Rogers,    163    Cal.    476 46 

People  V.  Royce,   106  Cal.   173 129 

People  V.  Ruiz,    39    CaL    App.   593 722 

People  V.  Sacramento    County,   45    Cal.    692 66 

People  ▼.  Shears,  133  CaL   154 849 

People  ▼.  Stanley,  33   Cal.   App.   624 404 

People  V.  Stirgios,    23    Cal.    App.    49 46 

People   V.   Terrill,   133   Cal.   120 363 

People  V.  Teshara,    134    Cal.    542 29 

People  V.  Tom   Nob,   181   Cal.   315 348 

People  V.  Trim,  39  CaL   75 641 

People  ▼.  Tyler,    64    CaL    438 424 

People  ▼.  White,   5   Cal.    App.   329 46 

People  V.  Wilson,    36   Cal.    App.    589 120 

People  V.  Wong  Chow,   2  Cal.   Unrep,   382 46 

People  V.  Wong  Sang  Lung,  3  Cal.   App.   221 526 

People  V.  Woods,    147    Cal.    265 641 

Pereiia  ▼.  Pereira,   156  Cal.  1 43 


Digitized  by  VjOOQ IC 


xzii  •  Table  of  Gases  Cited— Vol.  44. 

Perkins  v.  Fish,  121   Cal.  317 298 

Peters  ▼.  Soathem  Pacific  Co.,  160  Gal.  48 80 

Peterson  Bros.  ▼.  Mineral   King   Fruit   Co.,   140   Cal.   624 23 

Pierce  v.  United  Gas  &  Eleo.   Co.,  161   Cal.   176 224,  527 

Planters*    Ins.   Co.  v.   Eowland,   66   Md.    236 570,  575 

Porter   v.   Fillebrown,   119   Cal.   235 420 

Pouder  v.   Tate,   96  Ind.   330. 788 

Proulz  ▼.  Sacramento  Val.  etc.  Co.,  19  Cal.  App.   529 521 

Puckbaber  v.   Southern   Pac.   Co.,   132   Cal.   363 337 

Pugh   V.   Moxloy,   164   Cal.   874 248 

Quong  Tue  Sing  v.  Anglo-Nevada  Assur.  Co.,  86  Cal.  566 576 

Radford.  V.  Smith,  3  Mees.  &  W.  257 71 

Rafter  v.  Chicago  City  By.  Co.,.  139  111.  App.  81 606 

Railroad  Com.  v.  Market  St,  Ey.  Co.,  132  Cal.  677 279 

Ra^dol  V.  Scott,  110  Cal.  690 586 

Raun  V.  Reynolds,  11  CaL  14 616 

Rawley  v.  Brown,  71   N.   Y.  85 413 

Raymond  v.  HiU,   168   CaL  473 556 

Reading  Iron  Works— Sweatman's  Appeid,  150  Pa.  St.  369 621 

Reclamation  Dist.  No.  1500  v.  Superior  Court,  171  Cal.  672 66 

Reddington    v.    Comwell,    90    Cal.    49 ^....  486 

Redgate  v.  Southern  Pacific  Co.,  24  Cal.  App.  573 769 

Reed  v.  Hazard,  187  Mo.  547 550 

Reither   y.  Murdock,   135   CaL   201 468 

:Remillard  ▼.  Blake  &  Bilger  Co.,   169   Cal.   277 659 

Remington  S.  M.  Co.  ▼.  Cole,  62  Cal.  318 33,    34 

Reynolds  r.  Superior  Court  of  Los  Angeles,  64  Cal.  372 355 

Rialto  Irr.  Dist.  ▼.  Chellis,  246  Fed.  308 743 

Richards  ▼.  Travelers'  Ins.  Co.,  80  Cal.  505 72 

Rider  v.  Clark,   132  CaL  382 148 

Ring,  Matter  of,   28   CaL   252 363 

Roberts   v.   Fitzallen,    120   Cal.   484 485 

Robertson  v.  Burrell,  110  CaL  579 148 

Robinson  v.  Placerville  etc.  R.  B.  Co.,  65  Cal.  263 689 

Rogers  v.  Hosegood,  L.  R.  [1900]  2  Gh.  388 400 

Rolfe  V.  Bolfe,  10  Ga.   143 606 

Roots  Co.  V.  Meeker,  165  Ind.  132 301 

Rosencrantz  v.  Rogers,  40  Cal.  491 560 

Rumsey  v.  Phoenix  Ins.  Co.,  1  Fed.  396 569,  574 

Russell  V.  Duflon,  4  Lans.   (N.  Y.)   899 155 

Ryan  v.  Johnson,  5  CaL  87 362 

Ryder. V.  Bamberger,   172  CaL   799 339 

Samuels  v.  California  St.  By.  Co.,  124  Cal.   296 591 

Sanders   v.   Dixon,    114   Mo.   App.    229 899 

Sanders  v.  Dutoher,   168  Cal.  353 626,628 

Sanders  v.  Simcich,  65  Cal.  50 292 

Sanford  v.  Lichtenberger,  62  Neb.  501 567 

San  Francisco  v.  Pennie,  93  Cal.  465 72 

San  Francisco  Sav.  Union  v.  Reclamation  Dist.,  144  CaL  639 743 

San  Joaquin  Lumber  Co.  v.  Welton,  115  Cal.  1.,., 72 

San  Pedro  etc  Co.  v.  Reynolds,  121  CaL  74 493 

Santa  Cruz  etc.  Co.  v.  Supervisors,  62  CaL  40 274 

SanU  Monica  L.  &  M.  Co.  v.  Hege,  119  CaL  376 374 

Saunders  v.  Baldwin,  9  Land  Dec.  391 629 

Savings  &  Loan  Soc.  v.  Burnett,  106  Cal.  '514 159,  160,  163 

Savings  &  Loan  Soc  v.  McKoon,  120  CaL   179 112 


Digitized  by  VjOOQ IC 


Tama  09  CiSBS  OmBb—Yaiu  4A^  Bmr. 

SAjieB  ▼.  Hall,  Axu.  Gas.  1912D,  p.  478,  note .....i..  400. 

S&jrwaid  ▼.  Houghton,  82  Gal.  628 101. 

SchAdt.  T..  Brill,   173  Mich.   047 89ft 

Sehadt  ▼.  BriU,  .45  L.  B.  A.  732,  note 400. 

aehneider  ▼.  Market  St.  Bj.  Co.,  134  CaL  490 448. 

Schnittger  ▼.  Bose,  189  CaL  662 Ill 

9ehwarti  ▼.  California  Gas  *  Elee.  Co.,  163  OaL  898 337 

Scott  ▼.  Times-Mirror  Co.,  181  Cal.  345 180 

Seragga  ▼.  Sallee,  24  Cal.  App.  144 458 

Sears  ▼.  WiUard,   165  Cal.   12 193 

Second  Employers'  Liabilitj  Cases,  223  U.  S.  1 82 

Seeuritj  Co.  ▼.  Boston  Co.,  126  Gal.  422 730 

Seller,  Estate  of,  164  OaL  181 43,  44 

Seita  ▼.  Wallace,  6  Land  Dec  300 629 

Selowsky,  Ex  parte,  38  CaL  App.  569 510 

Selowskj  ▼.  Superior  Court,  180  CaL  404 509 

Shaake  ▼.   Eagle,   135  Cal.  472 148 

Sbain  ▼.  BelTui,  79  CaL  262 439 

Shaler  ▼.  Van  Warmer,  33   Mo.  386 74 

Sheard  v.  United  States  Fidelitj  &  Guaranty  Co.,  58  Wash.  29..  776 

Sheefaan  ▼.  SuUiyan,   126  Cal.   189 «..  418 

Sheldon   ▼.   James,   175   Oal.   474 476,477 

Shepard,  Accusation  of,  161  CaL  174 356,  362 

Sherman   r.   Sandell,   106   Cal.   373 418 

Shirras  ▼.  Caig,  7  Granch,  34 159 

Shivelj  ▼.  Land  &  Water  Co.,  99  CaL  261 14 

Simmons,  Estate  of,  43   Cai.  543 468 

Simmons  ▼.  McCarthy,  128  CaL  455 , 578 

SkiUman  y.  Smatheurst,   57   N.   J.   Eq.   1 399,400 

Skookum  Oil  Co.  ▼.  Thomas,  162  CaL  539 717 

Slaughter  v.  Qoldberg-Bowen  &  Co..  26  Cal.  App.  318 15 

Smith  V.  Graham,  161  App.  Div.   (N.  Y.)   803 549 

Smith  V.Liverpool  Ins.  Co.,  107  CaL  432 769 

Smith  V.  Phoenix  Ins.  Co.,  91  Cal.  323 569,  574 

Smith  T.  St.  Paul  F.  ft  M.  Ins.  Co.,  3  Dak.  80.... 56 

Smith  V.  Westerficld,  88   Cal.   379 468 

Snowball,   Estate  of,  175  Cal.  301 606 

eftiyder  v.  Holt  Mfg.  Co.,  134  CaL  324 90 

Southern  Pacific  Go.  ▼.  Superior  Court,  167  OaL  250 2,  659 

Southwick   V.  Davis,  78  CaL  504 125 

Spahr  V.  Cope,  143  Mo.  App.  114 550 

Speegle  v.  Leese,  51   CaL  415 255 

Spinney  v.   Griffith,   98  CaL   149     247 

Spreckels  ▼.  Spreckels,  116   CaL   839 694 

Spreckels.  ▼.  Spreckels,  172  Cal.  780 694 

Stapp  V.  Madera  Canal  ft  Irr.  Co.,  34  Cal.  App.  41 448 

State  V.  Addington,  143  N.  a  683 «..  403 

State  ▼.  Elder,  65  Ind.  282 727 

State  V.  Ellison,   266   Mo.   604 ; .  607 

State  V.  Hamilton,   55   Mo.   520 606 

State  V.  Hattabough,  66  Ind.  223 727 

State  ▼.  Noel,  5  Ired.   (27   N.  C.)   357 159 

State  V.  Pickering,   29   S.   D.   207 403 

SUte  V.  Taylor,  117  Mo.  181 722 

Stewart  v.  Levy,   36  Cal.   159 287 

Stilphen   v.   Ware,   45   CaL    110 97 

Stowell  V.  Bialto  Irr.  Diat.,  246  Fed.  294 74:^ 

Strong,  Estate  of,  119  CaL  667 4«8 

Strong  ▼.  Grant,   99  CaL   100 37 


Digitized  by  VjOOQ IC 


zzhr  Table  of  Cases  Cited— Vol.  44. 

Stuart  ▼.  L&ird,  1  Craneh,  299 279 

Sutton  ▼.  Hancock,  115  6a.  857 298,  295 

Swan  ▼.  Hammond,  138  Mass.  45 • • 291 

Swan  V.  Walden,  156  Cal.  195 117 

Swinnerton  v.  Argonaut  Land  etc.  Co.,  112  Cal.  375 689 

Tallmadge  v.  East  Biver  Bank,  26  N.  Y.  Ill 549 

Tapia  v.  Demartini,   77   Oal.   383 159,  160 

Taylor  ▼.   Jones,    165   Cal.    Ill 366 

Taylor  v.   Mott,   123    Cal.   497 277 

Taylor  v.   Terry,   71   Cal.   46 622,  623 

Tebbets  ▼.  Fidelity  &  Ca&ualty  Co.,  155  Cal.  138 776 

Thexter  v.  Finn,  178  Cal.  270 774 

Thomaa  v.  Moody,  57  Cal.  215 687,689 

Thompson  v.  Langan,   172   Mo.   App.   64 550 

Thompson  v.  Southern  Pae.  Co.,  31   Cal.   App.  567 515 

Tibbals  Oakum  Co.  v.  Meigs,  11  Cal.  App.  298 91 

Title  Ins.  &  Trust  Co.  v.  California  Development  Co.,  171  Cal. 

173     659 

Titus  ▼.  Glenn  Falls  Ins.  Co.,  81  N.  Y.  419 58 

Toomy  y.  Dunphy,   86  Cal.   639 528 

Torrey  v.  Bank  of  Orleans,  8  Paige  (N.  Y.),  649;  S.  C,  7  Hill 

(N.   Y.),    260    486 

Towsley  ▼.  Pacific  Elec.  Ry.  Co.,  166  Cal.  457 448 

Trabing  y.  California  Nav.  ft  Imp.  Co.,  121  Cal.  137 15 

Treadwell   v.  Whittier,   80   Cal.   574 591 

Trice  y.  Southern  Pacific  Co.,   174  Cal.  89 337 

Trustees  of  Columbia  College  ▼.  Thatcher,  87  N.  Y.  311 549 

Tryon  v.  Clinch,  32  Cal.  App.  150 630 

Tulare  County  Bank  y.  Madden,  109  Cal.  312 485 

Tuohy   V.    Woods,    122    Cal.    665 485 

Tyler  v.   Mayre,  95  Cal.   160 252 

Union  ete.  Co.  y.  San  Francisco  Gas  etc.  Co.,  168  Gal.  58 837 

Union  Trust  Co.  y.  Joumeay,  29  Cal.  App.  502... 97 

Vail  y.   Strong,   10  Vt.   457 607 

Van  Allen  y.  Francis,   123   Cal.  474 285 

Vassault  v.  Edwards,  43  Cal.  458 522 

Ventura  County  y.  Clay,  114  Cal.  242 480 

Victoria  S.  S.  Co.  y.  Western  Assur.  Co.,  167  CaL  848 55 

Von  Drachenfels  y.  Doolittle,  77   Cal  295 419 

Waddell  y.  Darling,  51  N.  Y.  327 489 

Walker,  Estate  of,  176  Cal.  402 41 

Walsh   y.  McKeen,  75   Cal.   519 420 

Wamsley  y.  People,  64  Colo.  521 404 

Ward  y.  Cook,  17  N.  J.  Eq.  93 159 

Warner,   Estate  of,   158   Cal.   441 748 

Warner  y.  Beach,  70  Mass.    (4  Gray)    162 291 

Watson    y.    Sutro,    86   Cal.    500 165 

Waugenheim  y.  Graham,  39  CaL  169 389 

Waymire  y.  San  Francisco   By.   Co.,   112  Cal.   646 563 

Weaver   y.   Carter,    28   Cal.   App.   241 526 

Weaver  y.   Beddy,    135    Cal.   430 354 

Weber  y.  McCleverty,  149  Cal.  316 317 

Welch  y.  British  American   Ins.  Co.,  148  Cal.  223 55 

Wener,  In  re,   129  Cal.   572 , 327 


Digitized  by  VjOOQ IC 


Tablb  09  Cases  Cited— Vol.  44.  zxv 

Wheat  V.  Croom,  7  Ala.  349 606 

Wheeler  v.  Wheeler,  1  R.  I.  364 201 

Whitney  v.  Bradley,  13  Cal.   App.  720 788 

Wiese  v.  San  Francisco  Musical  Soe.,  82  Cal.  645 733 

Wiezorek  v.  Ferris,  176  Cal.  353 647 

Wilder  v.  Beede,  119  Cal.  646 623 

Williams  ▼.  Hawkins,  34   Cal.  App.   146 733 

Williamsburg   ▼.   Williard,    164    Fed.   303 55 

Williamson  ▼.  Brown,   15   N.  Y.  859 165 

Wilson  ▼.  Nugent,   125   Cal.   280 374 

Wilson   ▼.   White,    84    Cal.    239 408 

Wing  V.  Western  Pac.  Co.,  41  Cal.  App.  251 476 

Winter  ▼.  Supreme  Lodge,  K.  P.  of  World,  96  Mo.  App,  1 526 

Wood  V.  Etiwanda  Water  Co.,  147  Cal.  228 582 

Wood  V.   Moulton,  146   Cal,   317 306 

Worden  ▼.  Central  Fireproof  Bldg.  Co.,  172  Cal.  94 591 

Worley   v.   Nethercott,   91   Oal.   512 711 

Worrall  ▼.  Mnnn,  5  N.  Y.  246 622 

Yerger  ▼.   Barz,   56   Iowa,   77 166 

Young  ▼.  Mathews-Turner  Co.,  168  Cal.  671 317 

Yule  ▼.  Bishop,   133   Cal.  574 485 

ZibbeU  ▼.  Southern  Pac.  Co.,  160  Cal.  237 476 

Zipperlen  y.  Southern  Pacific  Co.,  7  Cal.  App.  206 81 


Digitized  by  VjOOQ IC 


Digitized  by  VjOOQ IC 


OITATIONa-VOL.  44. 


CALIFORNIA. 

CONSTITUTION, 

Art      l,iee.l5 2S6,  287 

Art.   IV,8ecl8    866,  861 

Art   IV,iec24    185,    278,278 

Art   lV,8ec.31 277 

Art   yi,8ee.    4^   15,  133,  340,  363,  454,  526,  558,  567 

Art   XI,8ec.  6 679 

Art   XI,8ee.8   278,  679 

Art.  XII,  sec.  23 679 

Art.  2Z,see.l6    247 

STATTJTEa 

1858,  p.     40.    Extortion • 861 

1885,  p.    147.    Street  Improvement 658 

1887,p.     29.    Irrigation  District  Bonds   742 

1903,p.     76«    Divorce 41 

19U,p.lll5.    NegUgenee  184 

1911,p.  1661.    San  Francisco  Charter   278 

1913,p.   218.    Parent  and  Child    402 

1913,p.l379.    Primary    Election    877 

1915,  pp.  196, 197.    Medical  Practice    27 

1915,p.  209.    New  Trial  and  Appeal 887 

1915,p.  397.    Motor  Vehicles 381,  446,555 

1915,p.   409.    Motor  Vehicles  446 

1915,p.   866.    Public  Utilitj   District    324 

I915,p.l273.    Public   Utilities 672 

1917,p.   829.    Bealty  Contract   519 

1917,p.   831.    Workmen's  Compensation  554 

1917,p.   859.    Workmen's  Compensation  62 

CODE  or  CIVIL  PEOCEDUBB. 


ocnoN  FJja 

16 254 

24    562,  563 

26 , 562 

27   ,.  562 

87  562 

278  271 


SKCnON  FA6B 

282  271 

287  271 

312  742 

318  530,  531,  532 

319  530,  531,  632 

322  581 


(xxvU) 


Digitized  by  VjOOQ IC 


ZXVUl 


Citations — ^Vol.  44. 


CODE  OP  CIVIL   PROCEDUEB— Continued. 


8K0TI0N  PAOB 

323  788 

837  741,  742 

338  96,  178,  741,  742 

343  741,  742 


359 
370 
413 
437 
438 


96 
301 
729 
438 
438 


439  437,  439 

442  320,  388,  389 

473  231,  232,  407 

474  560 

475  15,  300 

478  287 

479  287 

564  787 

581  437,  439 

670  229 

738  540 

939  274 

940  24 

941b  659 

943  228 

949  25 

953a  .87,  406,  414,  433,  656,  657 

953b  87 

953c  87 

956  218 

963  218,  387 

1006  424 

1008  469 

1033  388 


SECTION  PAOB 

1161  110,  111,  112 

1162  Ill 

1183  246,  248 

1187  247,  248,  373 

1192  874 

1218  ♦84 

1312  470,  472 


470 

773 

773 

294 

193 

190 

.469,  470,  471,  472 


1330  .... 

1365  .... 

1371  .... 

1561  .... 

1582  .... 

1661  .... 

1716  .... 

1717  469,  470,  471 

1720  468 

1763  471,  473 

1764  471 

1766  469,  470,  473 

1855 495 

1870  29,  606 

1875 353 

1879  253,  254 

1880  251,  253,  254 

1919  127 

1958  338 

1960  338 

1961  526 

1963  526,  526 

1973  522 

2049  81 

2055  689 

2317  258 


SKCTIOK 

132  ... 

138  ... 

139  ... 

140  ... 

163  ... 

164  ... 
172a  .. 


CIVIL  CODE. 

PAGE    8KCTI0N 


.41,  43 

....  402 

....  402 

....  402 

....  262 


519 

196a  402,  404 


204 
290 
1159 
1160 
1161 
1189 
1203 
1213 


PAa 

.  404 

.  £98 

.  124 

.  124 

.  124 

.  124 

.  124 

.  163 


Digitized  by  VjOOQ IC 


Citations — ^Vol.  44« 


xxix 


onmoN 

1292   292 

1298    290,  292,  293,  295 

1299    292,  293 

1308    298,  295 

1442   686 

1611    734 

1624   369,  522,  600 


CIVIL  CODE— Gontiiiiied. 
PAOB      BsenoN 


1636 
1641 
1643 
1644 
1647 
1649 


494 
621 
621 
621 
623 
621 


2009  

2819  

2846  

2847  

2854  

3287  

3300  

3313  

3814  89,  90,  92 

3428  826,  326 

3439  344 

3538  498 


....  218 

....  702 

....  484 

....  484 

....  484 

....  633 

....  89 

.89,  91 


PENAL  CODE. 


PAOB 

26  346 

67  65,  67,  68 

105  423 

115  123,  124,  129 

207  726 

236  243 

261.  .497,  498,  506,  507,  508,  509 
264.  .498,  505,  506,  507,  508,  509 

286  346 

470  125,  126 

669  423 

758 351,  356,  361,  362,  364 


759 
769 
771 
840 
858 


356 
362 
66 
243 
309 


SECTION  FA6I 

950  856 

951  856 

952  856 

1008  126 

1093  47 

1094  47 

1110  132 

nil  846 

1159  808 

1191  499,  503,  505 

1202  499,  503,  504,  505 

1203  504 

1205  424 

1207  499 

1214  424 

1382  499,  502,  508 


POLTTTCAL  CODE. 


SBcnoN  ?▲«■ 

848  67 

2694  679,  681 

2979a  243 

8776 409 


SBOnON 
3785  ... 
3981  ... 
4013  ... 
4021  ... 


FAOl 

.  409 
.  826 
.  358 
.  858 


CONNECTICUT. 
LawB  1883,  e.  107,  lec  2.    Highwaji 


676 


Digitized  by  VjOOQ IC 


zzx  Citations — ^Vol.  44. 


■n*m 


t,aamt0^»m 


OBOBOIA. 
Oode  of  1868,  see.  S445.    Wilb t9S 

NEW  YORK. 
Lawi  1897,  e.  754,  tee.  1.    Highwajt 676 

UNITED  STATES. 

Bev.  State.,  see.  1977.    Equal  Proteetion  of  Lawi 4M 

86  Stat.  66.    j^mplojer'a  LiabiUt7 , 7S 


Digitized  by  VjOOQ IC 


REPORTS  OF  CASES 
n 


THE  DISTRICT  COIJETS    OF  APPEAL 


Of 


STATE  OF  OALITOKNIA. 


[Cir.  No.  2057.    Third  Appellate  I>i8tTiet.--October  28,  1910.] 

W.  S.  AEMSTRONQ,  Bespondent,  v.  SACRAMENTO  VAL- 
LEY REALTY  CO.  et  al.,  Petitioners. 

[1]  SuPEBSEDKAS-^APFLiciiTiON  roB  Wktt — Pbopeb  FbBuic. — ^An  ap- 
plication hj  the  defendants  for  a  writ  of  iupersedeas  to  prevent 
the  plaintiff  from  taking  anj  proceeding  in  execution  of  a  cer- 
tain judgment  rendered  in  favor  of  the  plaintiff  and  againn  the 
defendants,  but  from  which  the  latter  have  taken  an  appeal, 
should  be  made  to  the  court  wherein  the  appeal  is  pending. 

APPLICATION  for  a  Writ  of  Supersedeas  to  prevent  the 
taking  of  any  proceeding  in  execution  of  a  judgment  Dia- 
miflsed. 

The  facta  are  stated  in  the  opinion  of  the  couri 

Claude  Purkitt  and  W.  T.  Belieu  for  Petitioners. 

George  B.  Freeman  for  Respondent 

THE  COURT.— This  is  an  application  for  a  writ  of  super- 
sedeas  to  prevent  plaintiff  from  taking  any  proceeding  in 
the  superior  court  of  Glenn  County  in  execution  of  a  certain 
judgment  rendered  therein  in  favor  of  plaintiff  and  against 
the  defendants. 

The  record  shows  that  on  the  fourteenth  day  of  July,  1919, 
a  certain  paper  in  said  action,  signed  by  the  judge,  was  filed; 

44  Cftl.  App.— 1  (1) 
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the  defendants  presuming  it  to  be  a  final  judgment  in  the 
case,  took  an  appeal  therefrom  to  the  supreme  court  of  the 
state,  and  filed  a  bond  in  an  amount  sufiSeient  to  stay  pro- 
ceedings ;  thereafter,  on  the  twenty-second  day  of  September, 
1919,  the  judge  who  tried  said  case  signed  and  filed  another 
paper  purporting  to  be  a  final  judgment  in  said  action;  from 
this  action  the  defendants  have  also  appealed  and  given  a 
bond  in  the  sum  of  three  hundred  dollars,  but  no  bond  to 
stay  execution. 

The  petitioners  for  the  writ  herein  allege  that  the  plain- 
tiff is  threatening  to,  and  will,  unless  restrained,  proceed  by 
execution  to  enforce  the  alleged  judgment  filed  on  Septem* 
ber  22,  1919 ;  they  also  allege  that  the  first  judgment  filed  in 
said  action  was  a  final  judgment  and  that  the  second  docu- 
ment was  a  nullity,  that  the  only  judgment  in  the  case  that 
has  any  validity  is  the  first  document  filed  in  said  action, 
and  that  plaintiff  should  not  be  permitted  to  enforce  said 
purported  final  judgment  filed  in  said  action  on  the  ground 
that  the  same  is  a  nullity. 

[1]  We  are  of  the  opinion  that  the  petitioner's  applica- 
tion for  a  writ  should  be  made  to  the  court  wherein  such 
appeal  is  pending  and  not  to  this  court.  For  this  reason, 
we  deem  it  unnecessary  to  discuss  the  merits  of  the  applica- 
tion or  determine  the  effect  of  the  paper  filed  on  September 
22,  1919,  as  being  a  judgment  in  the  case. 

In  the  case  of  Southern  Pacific  Co.  ▼.  Superior  Court,  167 
Cal.  252,  [139  Pac.  70],  the  supreme  court  said:  "The  power 
to  issue  a  writ  of  supersedeas  is  one  of  the  powers  incidental 
to  a  court  of  last  resort.  It  exists  in  cases  where  the  writ  is 
necessary  to  preserve  the  status  quo  so  that  the  rights  in- 
volved in  an  appeal,  when  determined  by  the  appellate  court, 
may  not  be  lost  or  prejudiced  by  reason  of  the  intervening 
execution  of  the  judgment  or  order  appealed  from,  in  cases 
where  the  statute  regulating  a  stay  of  proceedings  on  appeal 
makes  no  provisions  for  such  stay  in  the  particular  case. 
(Quoting  cases.)  Such  writ  may  also  be  issued  when  it  is 
necessary  to  stay  or  vacate  proceedings  below  taken  or  at- 
tempted in  defiance  of  a  stay  secured  under  the  statute. 
(Quoting  cases.)  Under  the  practice  in  this  state,  in  the 
rare  cases  where  such  a  writ  is  issuable,  it  must  be  obtained, 
where  cause  exists  and  under  proper  terms,  by  a  motion  or 
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application  to  the  court  in  which  the  appeal  is  pending.  ( Jfc- 
Aneny  v.  Superior  Court,  150  Cal.  6,  [87  Pac.  1020].)  '* 

The  proper  forum  in  which  petitioners  should  make  their 
application  for  the  writ  is  the  court  in  which  the  appeals  are 
pending,  namely,  the  supreme  court  of  the  state  of  California, 

For  these  reasons,  the  application  for  a  writ  of  supersedeas 
is  dismissedL 


[Civ.  No.  2041.    Third  Appellate  District.-X)ctober  28,  1919.] 

GUS  C.  MARTIN,  Respondent,  v.  SOUTHERN  PACIFIC 
COMPANY  (a  Corporation),  Appellant. 

[1]  XEGUGENCB — OOLUSION  AT  RAILROAD  CROSSING — ACTION  WGBL  DAM- 
AGES PCS  Febsonal  Injuries — ^Verdict — Evidenoe. — In  this  action 
for  damages  for  personal  injuries  received  in  a  collision  between 
the  automobile  in  which  the  plaintiff  was  riding  as  a  passenger 
and  a  gasoline  motor-car  operated  on  the  line  of  the  defendant 
company,  the  jury  were  warranted  in  coming  to  the  eonclusion 
that  the  motor-car  was  being  driven  at  an  illegal,  ezcessive,  and 
dangerous  rate  of  speed,  especially  under  the  circumstances  that 
it  was  passing  a  line  of  freight-cars  that  had  been  broken  to  per- 
mit the  passage  of  pedestrians  and  vehicles,  where  no  flagman  was 
stationed,  which  fact  contributed  to  and  brought  about  plaintiff's 
injury. 

£2]  Id. — Ebbob  in  Judgment  bt  Chauftbui^— Contbibutobt  Nbou- 
GENCE  or  Passenger. — The  fact  that  the  chauffeur  who  had  sole 
control  and  operation  of  the  automobile  in  which  plaintiff  was 
riding  as  a  passenger  may  have  erred  in  judgment  in  its  move- 
ment  does  not  charge  the  plaintiff  with  contributory  negligence 
where  it  appears  that  he  had  done  what  he  was  reasonably  ex- 
pected to  do  to  safeguard  his  own  person.  The  law  relating  to 
the  contributory  negligence  of  drivers  of  automobiles  and  other 
Tehides  does  not  apply  to  passengers. 

IS]  Id. — ^Impbopeb  Instruction. — In  such  an  action  an  instruction 
"That  if  you  find  the  defendant,  or  any  of  its  employees,  was  or 
were  negligent  in  handling  the  said  motor  which  caused  the  ao- 
eident,  yet,  if  you  further  find  that  the  accident  could  have  been 
prevented  if  the  plaintiff  had  caused  the  said  automobile 
to  stop  at  any    time    before   it    reached    the    track    upon    which 

2.    Negligence   of   driver  as  imputable  to   occupant  of  automobile^ 
aotes^  Ann.  Oaa.  191613,  268;  L  E.  A.  1915B,  963. 
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the  said  motor-car  was  runniikg  at  a  place  where  said  motor  could 
have  been  eeen  or  heard  bj  the  plaintiff  or  the  driver  of  said 
automobile,  jonr  yerdiet  shall  be  for  the  defendant,**  orerlooks 
the  facts  that  the  plaintiff  was  a  passenger,  not  exercising  any  con- 
trol or  management  OTcr  the  automobile,  which  was  in  charge  o< 
a  C(mipetent  chauffeur,  and  therefore  was  properly  refused. 

[4]   Id. — GONCUBBKNT    NlGFLIGENOB    Ol*    DXFSNDAMT    AND    CHAUfWUH    ■ 

BiOHT  TO  Bioovn  Against  Both.— If  the  defendant  in  such  ac- 
tion was  negligent,  and  that  negligence  entered  into  and  eo-oper* 
ated  with  the  negligence  of  the  chauffeur  of  the  motor-car  in 
which  the  plaintiff  was  riding,  in  which  the  plaintiff  did  nut 
participate,  the  plaintiff  was  entitled  to  recover  judgment  against 
both  the  defendant  and  the  chauffeur. 
[6]  Id.  —  Plsadino  —  Insuitioixnt  Complaint  —  OiassioN  Cusid  bt 
Answib. — 'Where  the  complaint  in  an  action  for  damages  for 
personal  injuries  against  a  railroad  company  omitted  to  charge 
negligence  on  the  part  of  the  company,  it  only  alleging  negligence 
on  the  part  of  the  employees  of  the  defendant,  but  the  answer 
sets  forth  all  the  matters  omitted  from  the  complaint,  the  de- 
fendant cannot  on  appeal  be  heard  to  say  that  it  has  suffered 
any  injury  by  reason  of  the  ruling  of  the  trial  court  in  not  sus- 
taining its  demurrer  to  the  complaint,  particularly  where  the  de- 
murrer interposed  did  not  call  attention  to  the  defect. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tehama  County.    John  F.  Ellison,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  eourt 

J.  T.  Matlock,  Gteorge  B.  Freeman  and  Frank  Freeman 
for  Appellant 

William  A.  Fish  and  Walter  H.  Linforth  for  Respondent 

PLUMMBR,  P.  J.,  pro  *em.— On  the  fifth  day  of  Febru- 
ary,  1917,  the  plaintiff  and  one  Clyde  H.  Vincent  were 
traveling  eastward  in  an  automobile  on  Oak  Street,  in 
the  city  of  Bed  Bluff,  county  of  Tehama,  and,  in  so  doing, 
reached  a  point  on  said  street  crossed  by  the  tracks  of  the 
defendant  company.  There  a  collision  occurred  with  a 
gasoline  motor-car  being  propelled  northward  on  the  tracks 
of  said  company,  in  which  collision  Vincent  was  killed  and 
the   plaintiff  seriously  injured.    Plaintiff  brought   suit   to 

4.  Liability  for  injury  to  automobile  passenger,  notes,  21  L.  &•  iL 
(N.  S.)  81;  35  li.  B.  A.   (N.  8.)   653. 
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recover  for  the  losses  incurred.  The  action  was  tried  before 
a  jury.  A  verdict  was  rendered  for  seven  thousand  five 
hundred  dollars,  and  from  the  judgment  entered  thereon, 
and  the  order  denying  defendant's  motion  for  a  new  trial, 
defendant  prosecutes  this  appeal. 

It  appears  from  the  evidence  that  on  the  morning  of  the 
day  in  question  the  plaintiff,  then  being  at  the  town  of 
Ck)ming,  about  twenty  miles  south  of  Bed  Bluff,  engaged 
the  services  for  hire  of  the  said  Clyde  H.  Vincent  to 
transport  him  by  automobile  to  the  town  of  Bed  Bluff. 
The  automobile  was  a  five-passenger  car,  owned  by  the  said 
Vincent,  and  was  at  all  times  on  said  trip  operated  and 
managed  by  him  alone.  The  plaintiff  occupied  a  seat  along- 
side of,  and  to  the  right  of,  Vincent.  It  appears  to  have 
been  a  perfect  spring  morning, — ^no  wind  and  no  rain. 
Oak  Street,  in  the  city  of  Bed  Bluff,  is  in  the  heart  of 
the  city,  and  was  a  street  with  which  the  chauffeur  Vincent 
was  entirely  familiar.  The  plaintiff  had  never  crossed  the 
railroad  tracks  at  Oak  Street,  knew  nothing  of  the  condi- 
tions thereof,  and  was  not  aware  of  the  fact  that  a  motor- 
car was  at  any  time  being  operated  on  the  lines  of  the  de- 
fendant. 

Some  forty  minutes  preceding  the  collision  in  question, 
a  live  freight  train  had  been  sidetracked  in  the  city  of  Bed 
Bluff  to  the  westward  of  the  main  line  belonging  to  the 
defendant,  and  cut  in  two  and  separated  for  a  distance 
of  some  forty  feet  at  Oak  Street,  for  the  purpose  of  allow- 
ing pedestrians  and  vehicles  in  the  neighborhood  passage 
across  the  tracks  belonging  to  the  defendant  company.  As 
the  plaintiff  and  Vincent  were  proceeding  easterly  along 
Oak  Street  they  observed  the  freight  train,  constituting  two 
sections,  as  aforesaid,  one  section  being  to  the  south  and 
the  other  to  the  north  of  Oak  Street,  the  ends  of  the  two 
sections  projecting  out  over  Oak  Street,  leaving  a  trifle 
more  than  one-half  of  said  street  unobstructed.  When 
within  about  twenty-five  feet  of  the  tracks  of  said  company, 
the  chauffeur  Vincent  brought  the  automobile  to  a  tem- 
porary stop,  and  looked  in  both  directions  to  determine 
whether  there  was  any  approaching  trains,  the  plaintiff 
likewise,  on  his  own  behalf,  making  such  observations  as 
he  found  possible  under  the  circumstances.  The  approach 
of  the  motor-car  not  being  observed,  and  neither  sound  oi 
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whistle  nor  ringing  of  bell  being  heard,  the  automobile  was 
sent  forward  by  the  chauffeur  in  second  speed  at  a  rate 
of  about  five  miles  per  hour,  turning  in  its  course  slightly 
northward,  where  it  appears  to  have  suddenly  increased 
its  speed,  until  it  reached  the  main  line  on  which  a  gasoline 
motor-car  was  moving  northward,  at  which  point  the  col- 
lision occurred.  The  automobile  was  lifted  some  three  feet 
from  the  ground,  and  hurled  in  a  northerly  direction  a 
trifle  over  thirty  feet,  and  wedged  under  one  of  the  cars 
of  the  freight  train  in  such  a  manner  that  it  required 
the  service  of  the  engine  of  the  freight  train  to  pull  the 
automobile  from  underneath  the  freight-car.  The  occupants 
were  rendered  unconscious,  and  the  plaintiff  suffered  severe 
injuries.  It  may  be  here  stated  that  no  point  is  made 
as  to  the  amount  of  the  judgment  being  excessive. 

It  is  strongly  contended  by  the  appellant  that  the  evi- 
dence  is  insufficient  to  support  the  verdict  of  the  jury,  that 
its  preponderance  is  in  favor  of  the  defendant,  and  that  for 
this  reason  a  new  trial  should  be  granted  herein.  Other 
points  are  made  upon  this  appeal,  which  will  be  subse- 
quently noticed,  but  which  appear  to  be  only  minor  reasons 
urged  in  support  of  this  appeal. 

It  is  contended  by  the  plaintiff  and  respondent  that  the 
motor-car  was  traveling  at  a  very  high  rate  of  speed,  from 
twenty-five  to  thirty-five  miles  an  hour.  On  the  part  of  the 
defendant  it  is  contended  that  the  car  was  running  at  only 
eight  miles  per  hour.  It  was  admitted  during  the  course 
of  the  trial  that  the  legal  rate  of  speed  within  the  city  limits 
of  the  city  of  Red  Bluff  was  eight  miles  per  hour.  It  is 
also  contended  by  the  plaintiff  that  by  reason  of  the  train 
of  cars  situated  as  aforesaid,  the  approach  of  the  motor-car 
could  not  be  observed  at  any  considerable  distance  away. 
On  the  part  of  the  defendant  it  is  insisted  that  the  motor- 
car could  have  been  seen  at  a  point  150  feet  north  of  the 
intersection  of  the  company's  lines  with  Oak  Street  from 
the  point  where  plaintiff  testifies  the  automobile  was  tem- 
porarily stopped  to  make  observations  of  approaching  trains 
and  that  from  this  point  the  motor-car  moved  only  at  a 
speed  of  eight  miles  per  hour,  and  that  had  the  plaintiff 
used  reasonable  diligence  to  discover  the  approach  of  the 
motor-car,  a  sufficient  opportunity  was  offered,  after  pass-i 
ing  through  the  opening  of  the  broken   freight  train,  to 
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stop  the  automobile  before  it  reached  the  main  line.  On 
thp  part  of  the  plaintiff  it  is  contended  that  the  freight 
train  was  sidetracked  on  a  line  paiallel  and  next  adjoining 
the  main  line  on  which  the  motor-car  was  operated.  On 
the  part  of  the  appellant  it  is  as  strongly  insisted  that  the 
freight  train  was  sidetracked  upon  a  line  next  westerly  of 
the  one  claimed  by  the  plaintiff,  and  that  there  was  a 
vacant  sidetrack,  called  track  No.  3,  between  the  switch 
occupied  by  the  freight  train  and  the  track  called  the  main 
line,  on  which  the  motor  was  traveling. 

If  the  contention  of  the  plaintiff  is  true,  there  would 
have  been  but  a  trifle  over  three  feet  between  the  overhang 
of  the  freight-cars  on  the  company's  sidetrack  and  the 
motor-car  traveling  on  the  main  line.  Under  these  condi- 
tions it  scarcely  seems  possible  that  the  automobile  could 
have  been  lifted  and  hurled  northward,  as  the  physical  facts 
show  to  have  been  the  case,  but  in  all  probability  it  would 
have  been  taken  up  and  practically  ground  to  pieces  be- 
tween the  two  cars.  The  testimony  of  the  witnesses,  and 
the  photographs  of  the  car  introduced  in  evidence,  show 
that  only  the  front  portion  of  the  automobile  was  seriously 
injured,  the  right  front  wheel,  fender,  etc.,  being  knocked 
to  pieces,  the  left  fender  being  also  torn  and  bent  back- 
ward. The  remainder  of  the  car,  which  in  width  is  greater 
than  the  distance  would  have  been  between  the  overhang 
of  the  motor-car  and  the  freight-car  in  such  a  position,  es- 
caped practically  uninjured.  The  plaintiff  and  Vincent 
were  also  hurled  free  from  the  automobile,  and  lay  stretched 
on  the  ground  near  some  object  not  identified  by  the  wit- 
nesses, but  apparently  similar  in  size  to  an  appliance  used 
for  throwing  a  switch. 

The  defendant  maintains  and  operates,  or  did  on  the 
fifth  day  of  February,  1917,  maintain  and  operate  six 
parallel  tracks  crossing  Oak  Street,  the  main  track  on  which 
the  motor-car  was  running  being  track  No.  4,  counting  from 
the  west. 

After  a  careful  reading  of  the  testimony  by  the  re- 
spective witnesses,  and  consideration  of  the  physical  facts 
and  circumstances  attending  the  collision,  it  seems  to  us 
more  probable  that  the  freight  train  was  in  fact  standing 
on  the  track  called  No.  2,  being  the  second  track,  and  not  the 
first  track  west  of  the  main  line.    Basing  its  argument  upon 
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the  correctness  of  this  contention,  appellant  claims  that  the 
plaintiff  had  ample  opportunity  to  save  himself  from  injury 
by  the  use  of  due  diligence  after  crossing  the  track  upon 
which  the  freight  train  was  then  standing.  That,  if  neces- 
sary so  to  do,  he  could  have  leaped  from  the  moving  auto. 
The  plaintiff  testiJBed,  and  it  is  also  established  by  the 
witness  himself,  that  a  vehicle  drawn  by  a  horse  preceded 
the  auto  through  the  opening  made  by  the  freight  train 
and  across  the  tracks  of  the  company,  at  a  distance  of  about 
150  feet  in  advance  of  the  auto.  The  driver  of  the  vehicle 
testified  that  there  was  no  flagman  at  the  intersection,  and 
no  one  was  standing  there  to  give  warning  of  the  approach 
of  the  motor.  The  plaintiff  likewise  testifies  to  the  same 
state  of  facts.  The  brakeman  of  the  freight  train  testifies 
that  at  this  particular  time  he  was  engaged  in  adjusting  a 
coupler  upon  a  section  of  the  train  immediately  north  of 
Oak  Street.  That  he  stepped  out  and  gave  a  signal  to  the 
occupants  of  the  motor-car  to  stop,  but  they  passed  him 
without  paying  any  heed.  This  brakeman  also  testifies  that 
the  south  section  of  the  freight  train  had  been  started  north- 
ward, and  had  come  to  a  stop.  The  fireman  of  the  freight 
train  testifies  that  he  had  a  violent  stop  signal  from  the 
brakeman  at  about  the  instant  of  the  collision,  which  would 
indicate  that  the  brakeman  was  in  error  as  to  his  giving 
signals  or  doing  anything  to  attract  the  attention  of  the 
occupants  of  the  automobile,  and  that  the  signals  were 
given  to  stop  his  train  after  the  occurrence  of  the  accident. 
A  number  of  witnesses  gave  what  is  called  '*  negative  testi- 
mony," in  that  they  testified  that  they  saw  the  approaching 
motor-car,  but  heard  neither  bell  nor  whistle.  On  the  other 
hand,  the  engineer  and  fireman  of  the  freight  train,  and 
the  motorman  on  the  motor-car,  testified  as  to  the  sounding 
of  the  whistle  and  the  ringing  of  a  bell  by  the  approaching 
motor.  Upon  this  question  the  testimony  is  in  sharp  con- 
flict, but  from  the  fact  that  one  part  of  the  testimony  is 
positive  and  the  other  is  negative,  the  jury  might  very  well 
have  concluded  that  the  whistle  was  sounded  and  that  the 
bell  was  rung.  Without  the  opportunity  of  observing  the 
witnesses  on  the  stand,  it  appears  that  the  testimony  pre- 
dominates in  favor  of  the  contention  that  the  whistle  was 
sounded  and  the  bell  rung.  But  as  the  opportunity  for 
judging  the  credibility  of  the  witnesses  cannot  be  had  by 
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the  appellate  ooxurt,  it  cannot  be  said  that  there  was  no 
substantial  evidence  to  support  the  conclusion  of  the  jury, 
assuming  that  their  verdict  turned  wholly  upon  this  point. 
But  there  is  a  further  circumstance  involved  in  this  case, 
which  doubtless  caused  the  jury  and  justified  them  in  com- 
ing to  the  conclusion  which  they  reached,  even  though  they 
may  have  believed  that  the  contended  for  signals  were 
given.  The  complaint  alleges  that  the  motor-car  was  driven 
at  an  excessive  rate  of  speed.  As  heretofore  stated,  the 
admitted  legal  rate  of  speed  was  eight  miles  per  hour.  The 
engineer  and  fireman  of  the  freight  train  testified  that  the 
motor  passed  the  engine  upon  which  they  were  standing  at 
eight  miles  per  hour.  The  motorman  in  charge  of  the  car 
says  his  speed  after  reaching  the  city  limits  was  only  eight 
miles  i>er  hour.  The  conductor  on  the  motor-car  likewise  tes- 
tified to  a  speed  of  eight  miles  per  hour.  His  testimony, 
however,  was  based  upon  his  knowledge  of  the  city  ordi- 
nances, as  illustrated  by  the  following  questions  and  an- 
swers: "Q.  When  you  reached  the  town  limits  you  came 
aloQ&  you  say,  about  eight  miles  an  hourt  A.  Yes.  That 
is  a  city  ordinance.  Q.  Tou  haven't  any  independent  recol- 
lection  of  what  rate  you  ran  this  morning,  have  yout  A. 
No,  sir."  The  schedule  made  by  the  motor  on  the  morning 
in  question,  from  Coming  to  Bed  Bluff,  shows  that  it  was 
traveling  in  the  neighborhood  of  thirty  miles  per  hour.  A 
passenger  upon  the  motor-car  stated  that  there  was  no  per- 
ceptible diminution  of  speed  upon  reaching  the  city  limits, 
and  not  until  after  the  collision  had  occurred.  Other  dis- 
interested witnesses  testified  that  the  motor  was  traveling  at 
a  high  rate  of  speed.  It  was  admitted  upon  the  trial  that  a 
motor  car  traveling  under  like  conditions,  at  a  rate  of 
twenty-five  miles  per  hour,  could  be  stopped  in  one  hundred 
feet  The  motorman  on  the  motor-car  testified  that  his 
brakes  held  for  sixty-five  feet  after  the  collision;  that  his 
brakes  then  ceased  to  hold,  and  his  car  coasted  before  com- 
ing to  a  stop  northward  to  a  point  some  four  hundred  feet 
from  the  scene  of  the  accident.  If  it  be  true,  as  testified 
by  the  motorman,  that  his  brakes  on  his  motor-car  held  for 
sixty-five  feet,  and  it  be  also  true,  as  it  was  admitted  to  be 
true,  and  must  be  accepted  to  be  true,  that  the  motor-car 
under  the  conditions  then  traveling  could  be  stopped  in 
one  hundred  feet  when  traveling  at  a  speed  of  twenty-five 
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miles  an  hour,  then  the  jury  had  a  right  to  conclude  that 
it  was  not  true  that  the  motor-car  at  the  time  of  the  acci- 
dent, or  at  any  time  preceding  the  accident  after  it  entered 
the  yards  at  Red  Bluflf,  was  traveling  at  a  rate  of  speed 
not  in  excess  of  eight  miles  per  hour. 

For  purposes  of  illustration,  the  distance  within  which  an 
automobile  may  be  stopped  traveling  at  different  rates  of 
speed,  as  published  in  trade  journals,  may  be  useful.  It  is 
there  stated  that  an  automobile  traveling  ten  miles  per  hour 
can  be  stopped  in  nine  and  two-tenths  feet;  that  the  same 
automobile  under  the  same  conditions  traveling  at  twenty- 
five  miles  per  hour  can  be  stopped  in  fifty-eight  feet.  In 
other  words,  the  added  momentum  to  a  moving  vehicle  by 
doubling  or  tripling  the  speed  is  such  that  it  requires 
about  six  times  the  distance  to  stop  an  automobile  running 
twenty-five  miles  per  hour  that  it  does  to  stop  the  same 
car  when  only  running  ten  miles  per  hour.  These  laws  are 
not  peculiar  to  automobiles.  They  apply  to  every  moving 
body,  and  if  the  force  applied  to  a  moving  motor-car  trav- 
eling twenty-five  miles  per  hour  can  stop  it  in  one  hundred 
feet,  the  same  force  applied  to  the  same  car  when  traveling 
only  ten  miles  per  hour  would  stop  it  in  a  trifle  over  six- 
teen feet.  A  somewhat  shorter  distance  would  suffice  if  the 
car  were  only  traveling  eight  miles  per  hour.  Then  again 
the  force  with  which  the  automobile  was  picked  up  and 
hurled  northward  was  such  as  to  reasonably  lead  the  jury 
to  the  conclusion  that  the  theory  that  the  motor-car  was 
only  traveling  eight  miles  per  hour  had,  in  fact,  as  the  con- 
ductor said,  nothing  to  support  it,  except  that  the  ordi- 
nances of  the  city  of  Red  BluflP  limited  the  speed  to  that 
rate.  From  this  it  is  clear  that  the  jury  had  ample  evidence 
before  it  to  conclude  that  the  motor-car  was  being  operated 
at  an  illegal  rate  of  speed. 

Then,  again,  it  enforces  another  conclusion.  The  first 
four  or  five  cars  of  the  south  section  of  the  freight  train 
against  the  south  line  of  Oak  Street  were  gondola-cars. 
The  next  four  or  five  cars  were  ordinary  box  freight-cars. 
Hence,  if  the  speed  materially  exceeded  eight  miles  per  hour 
from  the  point  where  Vincent  stopped  his  automobile  to 
take  observations,  it  was  not  possible  for  the  plaintiff  to 
have  seen  the  on-cominsr  motor-car,  as  it  would  have  been 
south  of  the  line  of  visibility.     All  the  testimony  as  to  the 
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visibility  of  the  approaching  motor-car  wag  based  upon  the 
assumption  that  its  speed  was  only  eight  miles  per  hour, 
which  assumption  the  jury  could  not  have  accepted  without 
ignoring  the  circumstances  and  matters  above  set  forth.  We 
are  thus  brought  to  the  conclusion  that  the  jury  had  suffi- 
cient evidence  to  find  that  the  defendant's  motor-car  was 
being  driven  at  an  illegal  rate  of  speed,  and  that  this  fact 
contributed  to  and  brought  about  plaintiff's  injury. 

There  was  some  further  testimony  as  to  the  speed  of 
the  respective  cars,  which  may  be  mentioned.  One  or  two 
members  of  the  train  crew  testified  that  the  automobile  was 
moving  twenty-five  miles  per  hour,  while  the  motor-car  was 
traveling  only  eight.  It  is  only  necessary  to  say  that  if  such 
had  been  the  case,  there  would  have  been  no  collision,  as 
the  automobile  would  have  passed  by  long  before  the  arrival 
of  the  motor-car. 

Could  the  plaintiff  have  saved  himself  by  leaping  from 
the  moving  autoT  Possibly  so,  but  we  have  been  pointed  to 
no  authority  holding  that  passengers  on  autos  or  other 
vehicles  are  required  at  their  peril  to  think  quick  enough  to 
take  this  method  of  escaping  injury  resulting  from  another's 
negligence.  The  plaintiff  was  not  in  control  of  the  auto- 
mobile in  which  he  was  riding.  It  is  barely  possible  that 
if  he  had  displaced  Vincent  in  the  control  of  the  car,  and 
operated  the  levers,  the  accident  might  have  been  avoided. 
Again,  we  are  not  presented  with  any  authorities  holding 
that  such  a  course  is  necessary. 

[1]  The  jury  were  warranted  in  coming  to  the  con- 
clusion that  the  motor-car  was  being  driven  at  an  illegal, 
excessive,  and  dangerous  rate  of  speed,  and  this  especially 
so  under  the  circumstances  that  it  was  coming  down  past 
a  line  of  freight-cars  that  had  been  broken  to  permit  the 
passage  of  pedestrians  and  vehicles,  where  no  flagman  was 
stationed;  [2]  and  the  fact  that  the  chauffeur  who  had 
sole  control  and  operation  of  the  car  may  have  erred  in 
judgment  in  its  movement  does  not  charge  the  plaintiff,  a 
passenger  on  the  auto,  with  contributory  negligence,  where 
it  appears  that  he  had  done  what  he  was  reasonably  ex- 
pected to  do  to  safeguard  his  own  person. 

A  large  number  of  authorities  have  been  cited  by  counsel 
for  the  appellant,  relating  to  the  contributory  neprlitrence 
of   drivers  of  automobiles  and  other  vehicles,  and  it   has 
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|)een  argued  that  the  same  rale  applies  to  passengers.  Such, 
however,  is  not  the  law  in  this  state,  and  no  useful  purpose 
can  be  served  by  going  over  the  long  list  of  cases  in  appel- 
lant's brief  upon  this  phase  of  the  controversy. 

The  learned  trial  judge  denied  the  motion  for  nonsuit,  and 
based  his  ruling  upon  three  cases  decided  in  this  court,  and 
we  agree  with  him  that,  under  the  facts  shown  in  this  case, 
they  are  decisive  of  the  issues  here  involved.  The  three 
cases  relied  upon  are :  DruiUard  v.  Southern  Pacific  Co.,  36 
Cal.  App.  447,  [172  Pac.  405] ;  Ilardi  v.  Central  Traction 
Co.,  36  Cal.  App.  488,  [172  Pac.  763] ;  and  Ellis  v.  Central 
Traction  Co.,  37  Cal.  App.  390,  [174  Pac.  407]. 

All  of  these  cases  establish  the  law  relating  to  the  obliga- 
tion or  duty  resting  on  a  ptissenger  so  clearly  that  restate- 
ment is  unnecessary.  We  do  not  understand  that  appellant 
questions  the  correctness  of  any  of  these  decisions,  but  only 
contends  that  the  rule  applicable  to  Vincent,  under  the  cir- 
cumstances narrated,  likewise  applies  with  the  same  binding 
force  and  effect  to  the  plaintiff  in  this  action,  and  if  its 
contention  in  this  particular  is  not  correct,  its  conclusion  is 
also  erroneous. 

'  The  instructions  given  to  the  jury  by  the  trial  court 
appear  to  have  been  prepared  with  great  care,  and  so  pre- 
sented as  to  state  the  law  with  unusual  clearness,  and,  in 
fact,  so  directly  and  precisely  that  appellant,  in  his  assign- 
ment of  errors  on  this  branch  of  the  case,  only  refers  thereto 
by  numbers,  specifying  that  they  were  along  the  line  of  the 
three  cases  above  referred  to,  and  the  refused  instructions 
were  refused  or  modified  because  they  were  not  applicable  to 
a  passenger.  Under  such  circumstances  it  has  been  fre- 
quently decided  that  an  appellate  court  is  not  called  upon 
to  look  for  errors.  We  have,  however,  read  every  instruc- 
tion given,  and  every  instruction  asked  by  the  defendant  and 
refused,  and  find  no  error  in  the  action  of  the  court.  [3] 
As  stated  by  appellant,  one  instruction  asked  for,  to  wit,  in- 
struction No.  16,  and  refused  by  the  court,  illustrates  all 
the  contention  made  by  the  appellant  in  relation  to  the 
instructions  given  or  refused  by  the  court.  The  asked  in- 
struction is  as  follows:  **That  if  you  find  the  defendant,  or 
any  of  its  employees,  was  or  were  negligent  in  handling  the 
said  motor  which  caused  the  accident,  yet,  if  you  further 
find  that  tiie  accident  could  have  been  prevented  if  the 
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plaintiff  had  caused  the  said  automobile  to  stop  at  any  time 
before  it  reached  the  track  upon  which  the  said  motor-car 
was  running  at  a  place  where  said  motor  could  have  been 
seen  or  heard  by  the  plaintiff  or  the  driver  of  said  auto- 
mobile, your  verdict  shall  be  for  the  defendant.'*  This  in- 
struction entirely  overlooks  the  fact  that  the  plaintiff  was 
a  passenger;  that  the  plaintiff  was  not  exercising  any  control 
or  management  over  the  motor-car;  that  a  competent  chauf- 
feur was  in  charge  thereof,  and  that  the  plaintiff  was  only 
charged  as  a  passenger,  and  not  as  a  person  in  diarge  of  a 
motor  vehicle;  [4]  and  that  if  the  defendant  was  negli- 
gent, and  the  negligence  of  the  defendant  entered  into  and 
co-operated  with  negligence  of  the  chauffeur,  in  which  the 
plaintiff  did  not  participate,  then  the  plaintiff  was  never- 
theless entitled  to  recover,  because  if  the  plaintiff  were 
injured  by  the  joint  wrong  of  two  persons,  he  could  have 
prosecuted  his  action  against  both  of  them. 

[6]  After  presenting  all  the  questions  which  we  have 
heretofore  considered,  the  appellant,  in  its  reply  brief,  urges 
the  insufficiency  of  the  complaint  to  state  a  cause  of  ac- 
tion, stating  its  contention  in  the  following  manner:  "A 
far  more  important  question  is,  however,  whether,  on  the 
face  of  the  complaint,  defendant  was  guilty  of  negligence  at 
all.''  It  may  be  that  technical  construction  was  once  more 
important  than  substantial  facts,  but  under  our  reformed 
procedure  we  are  not  ready  to  accept  unquestioningly  any 
such  statement.  The  point  made  by  the  appellant  is  that, 
in  technical  language,  the  defendant  is  not  charged  with 
negligence;  that  when  so  construed  it  only  alleges  negligence 
on  the  part  of  its  employees.  The  complaint  in  paragraph 
I  alleges  the  corporate  existence  of  the  defendant,  and  that 
it  was  engaged  as  a  common  carrier  operating  a  railroad  in 
the  state  of  California,  and  through  the  city  of  Red  Bluff, 
at  the  time  of  the  injury  of  the  plaintiff.  That  "the  em- 
ployees of  the  defendant  ran  one  of  its  motor-cars  in  a 
northerly  direction  along  its  railroad  and  across  said  high- 
way at  a  great  rate  of  speed  .  .  .  the  defendant's  employees 
omitted  to  give  any  signal  or  warning  of  its  approach  to 
saJd  crossing.  The  employees  of  said  defendant  had  just 
prior  to  the  time  herein  referred  to,  left  certain  freight-cars 
upon  the  track  of  said  defendant  west  of  and  adjoining  the 
track  upon  which  said  motor-car  was  approaching  and  ex- 
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tending  along  said  track  in  such  a  manner  as  to  almost  com- 
pletely block  the  crossing  at  Oak  Street,  and  to  prevent 
either  the  said  Clyde  H.  Vincent  or  this  plaintiff,  as  the 
said  automobile  approached  said  crossing,  from  obtaining  a 
view  of  said  motor-car  approaching  said  crossing,  as  afore- 
said. As  said  automobile  reached  said  crossing,  said  motor- 
car, by  reason  of  its  negligent  operation  by  the  employees 
of  the  defendant,  in  the  manner  aforesaid,  and  by  reason  of 
the  high  rate  of  speed  at  which  it  was  being  run,  by  the 
employees  of  the  defendant,  and  without  any  negligence 
whatever  on  the  part  of  plaintiff  or  said  Clyde  H.  Vincent, 
struck  the  automobile  driven  by  said  Clyde  H.  Vincent,  and 
in  which  the  plaintiff  was  riding  as  such  passenger  as 
aforesaid,  causing  said  automobile  to  be  demolished,  killing 
the  said  Clyde  H.  Vincent  and  injuring  the  plaintiff  in  the 
manner  hereinafter  stated." 

It  may  be  admitted  that  technically  and  abstractly  the 
defendant  is  not  charged  with  negligence,  and  that  its  em- 
ployees only  are  so  charged.  The  appellant  has,  under  the 
authorities  hereafter  cited,  completely  obviated  this  ob- 
jection, if  it  be  such.  Paragraph  II  of  the  defendant's  sec- 
ond answer  alleges  the  necessary  matter  to  help  out  the 
complaint,  thus:  ''That  the  said  approaching  motor-car  was 
in  plain  view  of  plaintiff  and  the  said  Vincent,  had  they 
looked  in  the  direction  from  which  it  was  approaching  said 
crossing,  and  that  said  motor-car  was  in  full  control  of 
defendant's  employees,  and  was  approaching  the  said  rail- 
road crossing  carefully,  and  with  due  regard  to  the  rights 
of  persons  approaching  said  crossing,  and  that  defendant's 
employees  in  charge  of  said  approaching  motor-car  gave,  as 
required  by  law,  suitable  and  proper  signals  of  the  approach 
of  the  said  motor-car  to  the  said  crossing,  etc." 

In  Daggett  v.  Orwy,  110  Cal.  172,  [42  Pac.  569],  the 
supreme  court  says:  **The  rule  is  well  settled  that  a  com- 
plaint which  lacks  the  averment  of  a  fact  essential  to  a 
cause  of  action  may  be  so  aided  by  the  averment  of  the  fact 
in  the  answer  as  to  uphold  a  judgment  thereon,  even  though 
a  demurrer  to  a  complaint  for  the  want  of  this  fact  had 
been  erroneously  overruled." 

To  the  same  effect  is  Kreling  v.  Ereling,  118  Cal.  420, 
[50  Pac.  546] ;  also  Shively  v.  Land  &  ^Vater  Co.,  99  Cal. 
261,  [33  Pac.  848] ;  A^oian  v.  Fidelity  &  Deposit  Co.,  2  Cal. 
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App.  3,  [82  Pac  1119] ;  Slaughter  v.  Goldberg,  Baurni  di 
Co.,  26  Cal.  App.  318,  [147  Pac.  90]. 

From  the  fact  that  the  defendant  was  not  deceived  op 
misled  by  reason  of  the  omission  in  the  plaintiff's  complaint, 
and  also  from  the  further  fact  that  it  specifically  alleges 
the  omitted  matter^  it  would  seem  that  section  475  of  the 
Code  of  Civil  Procedure,  and  section  4^  of  article  VI 
of  our  state  constitution,  would  apply  to  this  case  and 
prevent  any  reversal  on  account  of  any  such  alleged  defect 
in  the  pleadings.  The  demurrer  interposed  by  the  appellant 
does  not  call  attention  to  the  alleged  defect,  the  first  speci- 
fication being  a  general  demurrer.  The  second  is  as  follows: 
*'It  appears  upon  the  face  of  the  complaint  that  said  com- 
plaint does  not  state  a  cause  of  action,  in  this,  first,  the 
collision  described  in  the  complaint  which  resulted  in  the 
injuries  of  the  plaintiff  on  February  5,  1917,  etc."  With- 
out  any  specification  whatever  that  the  negligence  set  forth 
in  the  complaint  is  not  directly  charged  to  have  been  the 
negligence  of  the  appellant,  rather  than  its  employees. 

However,  the  following  cases  hold  that  to  charge  the 
ownership  of  the  motor  by  the  defendant  and  its  operation 
by  its  employees  establishes  prima  fade  that  the  car  was 
run  by  the  defendant:  McWTiirier  v.  Fuller,  35  Cal.  App. 
288,  [170  Pac.  417];  Grantham  v.  Ordway,  40  Cal.  App. 
733,  [182  Pac.  73] ;  Ferris  v.  Sterling,  214  N.  Y.  253,  [Ann. 
Cas.  1916D,  1161,  108  N.  E.  406] ;  Birch  v.  Abercr&mlie, 
74  Wash.  486,  [50  L.  R.  A.  (N.  S.)  59,  133  Pac.  1050] ; 
Trdbing  v.  Calif omia  Nav.  &  Im^.  Co.,  121  Cal.  137,  [53 
Pac.  644]. 

A  review  of  these  cases  and  a  number  of  others  cited  in 
the  briefs  would  justify  the  court  in  holding  that  the  com- 
plaint is  suflScient,  even  though,  for  purposes  of  clearness, 
the  pleading  would  have  been  better  had  the  negligence 
been  charged  in  the  form  claimed  to  have  been  necessary  by 
the  appellant. 

In  any  view  of  the  case  the  appellant,  having  in  its 
answer  set  forth  all  the  matter  omitted  from  the  complaint, 
it  cannot  be  heard  to  say  that  it  has  suffered  any  injury  by 
reason  of  the  ruling  of  the  trial  court  in  not  sustaining  its 
demurrer,  and  not  having  suffered  any  injury,  a  reversal  for 
this  cause  would  not  be  warranted  under  the  provision  of 
our  state  constitution  above  referred  to. 
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Being  of  the  opinion  that  there  was  sufficient  evidence 
to  warrant  the  verdict  of  the  jury,  and  not  having  been 
pointed  to  any  errors  sufficient  to  justify  a  reversal,  the 
judgment  of  the  trial  court  is  hereby  affirmed* 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  22,  1919. 

All  the  Justices  concurred,  except  Melvin,  J.,  who  was 
absent 


[av.  No.  8009.    Flnt  Appellate  Distriet,  DiTision  One.— October  89, 

1919.] 

KATE  A.  UMSTEAD  et  al.,  etc..  Respondents,  v.  AUTO- 
MOBILE FUNDING  COMPANY  OF  AMERICA  (a 
Corporation),  Appellant. 

[1]  OoNT&AGTs— Rescission  or  CoNDmoNAL  Sals — ^Misfbesentations 
J  — CoNFLiCTiNo  Evidence — Finding— Appeal. — ^Where  in  an  action 
to  reseind  a  lease  and  conditional  aale  of  an  automobile,  and  to 
recover  payments  made,  on  the  ground  that  the  automobile  was  not 
new,  as  represented  prior  to  the  making  of  the  contract,  the  evi- 
dence is  conflicting,  the  credibility  of  the  witnesses  and  the  weight 
to  be  given  their  testimony  being  a  matter  resting  in  the  dis- 
cretion of  the  trial  Judge,  the  finding  of  the  trial  court  is  eon* 
elusive  on  appeal. 

[fi]  Id.— Bepebsentations  bt  Unauthorized  Pebsons. — In  such  action 
it  is  reversible  error  to  admit  testimony  relative  to  the  state- 
nents  as  to  the  condition  of  the  car  made  by  persons  not  shown 
to  be  the  agents  of  the  defendant. 

[3]  Id.— What  Bepresentations  Binding  on  Pbincipau — Only  those 
representatione,  declarations  and  admissions  of  an  agent,  respect- 
ing the  subject  matter  of  a  transaction,  will  bind  the  principal 
which  are  made  at  the  same  time  and  constitute  a  part  of  the 
r«f  getiae, 

[4]  Id.— When  Unadthobized  Declabations  Admissibub. — ^The  unau- 
thorised  declarations  or  admiMions  of  an  agent,  not  made  con- 
temporaneously with  the  occurrence,  or  transaction  to  which  they 
relate,  are  not  competent  evidence  against  the  principal,  unless 
they  are  so  immediately  connected  with  the  transaction  as  to  con- 
ffeHnte  a  part  thereof. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Loi 
Angeles  County.    C.  A.  Baker,  Judge.    Beversed. 

I     The  facts  are  stated  in  the  opinion  of  the  court 

Leon  B.  Yankwich  for  Appellant. 

G.  P.  Adams  for  Bespondents. 

WASTE,  P.  J.— Plaintiffs  instituted  this  action  to  rescind 
a  lease  and  conditional  sale  of  an  automobile,  and  to  recover 
payments  made,  on  the  ground  that  the  automobile  was  not 
new,  as  represented  prior  to  the  making  of  the  contract. 
The  real  parties  plaintiff  are  Eate  A.  Umstead  and  Edith 
O.  Lawrence,  sisters,  their  husbands  also  being  made  parties. 
Cousins  and  Lawrence  (the  latter  not  related  to  plaintiffs), 
partners,  operating  under  the  name  of  Chevrolet  Motor  Car 
Company  of  Los  Angeles,  were  dealers  in  automobiles.  De* 
fendant  is  a  corporation  engaged  in  the  purchasing  of  cars 
and  trucks  from  dealers  who  have  already  found  a  buyer, 
and  in  turn  leasing  them  to  the  purchasers  on  terms;  in 
other  words,  as  we  view  it,  reselling  them  on  credit.  The 
lower  court  rendered  judgment  in  favor  of  plaintiffs.  De- 
fendant made  a  motion  for  a  new  trial,  which  was  denied, 
and  defendant  appeals. 

Plaintiffs  Kate  A.  Umstead  and  Edith  Q.  Lawrence  were 
desirous  of  purchasing  a  new  automobile,  and  made  several 
trips  to  the  place  of  business  of  Cousins  and  Lawrence  to 
inspect  automobiles  and  have  the  same  demonstrated.  They 
finally  decided  to  buy,  and  claim  that  they  selected  one  of 
two  cars  on  the  floor  of  the  salesrooms.  At  the  trial,  it 
was  admitted  as  a  fact  that  this  automobile  was  represented 
to  them  by  the  Chevrolet  people  to  be  a  new  car.  Plaintiffs 
did  not  have  sufficient  ready  money  to  pay  the  entire  pur- 
chase price  of  the  car  and  proposed  a  sale  on  the  install- 
ment plan.  Cousins  and  Lawrence,  not  being  able  to  sell 
a  car  on  credit,  volunteered  to  get  a  comjmny  handling  such 
transactions  to  buy  the  car,  and  in  turn  resell  it  to  plain- 
tiffs on  satisfactory  terms.  They  prepared,  and  the  plain- 
tiffs Mrs.  Umstead  and  Mrs.  Lawrence  signed,  an  applicn- 
tion  in  writing,  addressed  to  the  defendant,  in  which,  after 
statinsr.  ''We  desire  to  purchase  from  Chevrolet  Motor  Car 

44  Cftl.  App.— 1 
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Company  of  California,  one  new  five-passenger  touring 
motor-car,  season  of  1914,  model  Baby  Grand,  with  catalogue 
equipment,"  etc.,  the  price  is  quoted,  and  the  application 
continues,  "we  hereby  propose  that  if  you  will  purchase 
the  same  (securing  and  keeping  for  yourself  such  discount 
for  cash  as  you  may  be  able  to  obtain)  we  will  and  do 
hereby  bind  myself  to  execute  and  deliver  unto  you  an 
agreement  in  words  and  figures  set  forth  in  the  draft 
thereof  hereto  attached  and  made  a  part  hereof."  This 
application  was  presented  to,  and  accepted  in  writing  by, 
the  defendant.  Whether  the  lease  was  actually  attached  to 
the  application  does  not  fully  appear. 

On  information  and  data,  secured  from  Cousins  and  Law- 
rence,  Buckingham,  the  vice-president  of  defendant,  pre- 
pared an  agreement  denominated  a  "lease  and  conditional 
sale  of  automobile"  and  the  promissory  notes  secured  by  it, 
and  gave  them  to  Cousins  and  Lawrence,  with  instructions 
to  have  them  properly  signed  by  plaintiffs  and  returned. 
The  principal  document  was  a  lease  by  and  between  the 
defendant  and  the  plaintiffs,  on  terms  therein  specified,  for 
the  period  of  seven  months,  with  the  right  to  purchase  after 
expiration  of  that  time,  and  receive  a  bill  of  sale,  of  "One 
(1)  1914:  Baby  Grand  Chevrolet  touring  car;  standard 
equipment;  car  number  5392,"  together  with  its  equipment. 

At  the  time  the  application  was  accepted  by  defendant. 
Cousins  and  Lawrence  entered  into  an  agreement  with  it, 
in  which,  in  consideration  of  defendant  accepting  the  same, 
they  recommended  the  applicants  (plaintiffs)  as  persons 
worthy  of  credit,  and  agreed  to  assume  the  entire  fulfill- 
ment of  the  manufacturer's  guarantee  covering  the  car,  and 
also  agreed  that  in  case  of  nonpayment  on  the  part  of  the 
applicants  they  would  co-operate  with  defendant  to  secure 
payment,  or  in  case  a  recovery  of  the  car  proved  necessary, 
they  further  agreed  to  co-operate  with  defendant  in  such 
recovery,  and  to  store  and  sell  such  recovered  car  under 
defendant's  direction,  and  at  a  compensation  mutually 
agreed  upon. 

Before  executing  the  lease  on  the  part  of  defendant, 
Buckingham,  its  vice-president,  personally  examined  the 
car  bearing  the  number,  and  answering  the  description  as 
inserted  by  him  in  the  lease,  and  certified  to  his  company 
that  it  was  a  new  car.    When  cross-examined  in  court,  dur- 
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ing  the  trial  of  this  action,  he  testified  that  he  could  not 
tell  from  the  investigation  he  had  made  whether  it  was  a 
new  car  or  not;  that  he  had  the  statement  of  Cousins  and 
Lawrence  as  to  what  car  it  was  and  checked  up  that  certain 
car. 

When  the  papers  were  all  signed,  defendant  paid  the 
Chevrolet  Motor  Car  Company  for  the  automobile,  received 
from  it  a  bill  of  sale  thereof,  and  the  automobile  was  placed 
in  possession  of  the  plaintiffs. 

According  to  the  testimony  of,  and  in  behalf  of,  plaintiffs, 
they  had  trouble  in  operating  the  car  from  the  start,  alleged 
weakness  of  parts  and  serious  mechanical  defects  soon  mani- 
festing themselves.  Disagreements  arose  between  plaintiffs 
and  the  motor  company  over  the  amount  and  payment  of 
repair  bills.  After  keeping  and  using  the  car  for  three 
months,  and  driving  it  until  the  speedometer  registered 
about  five  thousand  miles,  plaintiffs,  according  to  their 
pleadings  and  testimony,  for  the  first  time  learned  that  the 
automobile  which  had  been  delivered  to  them  was  not  new, 
but  was  second  hand,  and  had  been  used  by  the  Chevrolet 
Motor  Car  Company,  before  its  sale  to  them,  as  a  demon- 
strating car.  They  thereupon  refused  to  pay  any  further 
installments  upon  their  contract,  and  gave  notice  to  the  de- 
fendant, in  writing  that  they  had  elected  to  rescind  their  con- 
tract with  it.  They  made  demand  for  cancellation  of  the 
lease  and  repayment  of  the  amounts  paid  thereunder,  to- 
gether with  items  for  repairs  and  insurance.  Defendants 
thereupon  took  possession  of  the  car,  which,  according  to 
the  testimony,  was  in  very  bad  shape.  The  rear  "axle  was 
broken,  the  motor  was  loose  all  over — ^it  needed  a  general 
tightening  up  and  overhauling." 

The  court  found  that  as  an  inducement  to  plaintifi^s  Um- 
stead and  Lawrence  to  enter  into  the  contract,  the  defendant 
represented  and  stated  falsely,  fraudulently,  and  deceitfully 
to  the  plaintiffs,  and  thereby  induced  them  to  believe,  and 
the  plaintiffs  did  believe,  that  the  automobile  was  new  and 
had  not  been  used,  when,  as  a  matter  of  fact,  it  had  been 
used,  and  was  not  new.  The  first  part  of  this  finding  is 
based  on  the  admission  that  Cousins  and  Lawrence  repre- 
sented the  automobile  to  be  new.  No  one  else  made  the 
statements.  To  further  support  that  portion  of  the  finding 
it  was  necessary  for  the  trial  court  to  conclude  that  Cousins 
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and  Lawrence  were  the  agents  of  the  defendant.  Appellant 
contends,  first,  that  there  is  not  competent  evidence  to  sua* 
tain  the  finding  that  the  automobile  delivered  was  not  a  new 
car.  On  this  point,  plaintiff  Eate  Umstead  testified  that  in 
a  conversation  jnst  prior  to  the  rescission  of  the  contract, 
and  about  three  months  after  the  lease  was  signed,  Cousins 
and  Lawrence  ^'acknowledged  that  it  was  not  a  new  car; 
that  they  stated  that  the  car  was  a  demonstrator.''  Plaintiff 
Nathan  Lawrence  testified  that  in  one  of  the  conversations 
prior  to  this  litigation  the  following  occurred  between  Mrs. 
Lawrence  and  Cousins:  "Mrs.  Lawrence  made  this  state- 
ment at  the  time:  'Now,  Mr.  Cousins,  you  have  had  your 
say,  and  so  forth,  and  what  you  would  do,  and  would  not 
do.'  That  is  not  the  exact  words,  but  that  is  the  substance. 
*Now,'  she  says,  'I  have  something  to  say  to  you,  this  is 
your  demonstrator  car,  and  you  know  it,'  and  he  [Cousins] 
said:  *Yes,  Mrs.  Lawrence,  that  is  our  demonstrator.'  "  He 
further  testified  that  "Mr.  Lawrence  [of  the  Chevrolet  Com- 
pany] said  they  had  used  their  judgment,  as  we  were  going 
to  make  that  long  trip,  and  if  we  had  a  new  car  we  would 
not  have  got  through  the  Newhall  tunnel;  that  they  would 
have  had  to  come  and  tow  us  back.  That  was  the  Visalia 
trip."  The  same  witness  testified:  **We  rode  in  that  car 
practically  thirty  days,  up  Canteere  Hill,  when  the  demon- 
stration was  made,  before  we  bought  the  car."  Mrs.  Blake, 
a  witness  for  the  plaintiff,  testified  that  Mrs.  Lawrence,  one 
of  the  plaintiffs,  said  to  Cousins:  "I  know  this  is  not  a  new 
car,  and  you  sold  us  a  demonstrator,"  and  Mr.  Cousins  said: 
"Well,  Mrs.  Lawrence,  that  is  so."  Witness  Blake,  an  au- 
tomobile mechanic,  who  appears  to  have  done  considerable 
work  on  the  car  while  plaintiffs  had  it  in  their  possession, 
testified  that  Cousins  and  Lawrence  said  to  plaintiffs,  be- 
cause of  the  fact  that  the  plaintiffs  were  going  on  a  long 
trip,  they,  "in  using  their  best  judgment,  had  decided  that 
it  was  advisable  to  give  them  a  slightly  used  car."  There 
was  also  evidence  to  the  effect  that  the  speedometer  of  the 
car  registered  one  thousand  seven  hundred  miles  after  its 
return  from  a  trip  after  plaintiffs  obtained  it.  Just  which 
trip  and  what  the  mileage  of  these  trips  was  does  not  ap- 
pear. 

Cousins  and  Lawrence  both  emphatically  denied  that  they 
admitted  that  the  automobile  was  a  demonstration  car.     In 


Digitized  by  VjOOQ IC 


l)ct.l919.]    Umstbad  v.  Autohobilb  Funding  Co.  21 

explanation  of  the  statementa  credited  to  them  by  the  other 
witnesses,  they  both  testified  that  the  car  sold  and  delivered 
to  plaintiffs  was  a  new  car,  one  of  two  new  ones  which 
Aey  had  received  in  their  consignment  for  the  month,  and 
which  they  had  in  their  salesroom ;  that  they  had  no  demon- 
strating car,  but  took  the  plaintiffs  out  in  one  of  the  new 
ears,  which  was  made  ready  for  that  use,  and  so  used  only 
on  that  occasion,  and  had  not  been  demonstrated  to  anyone 
else;  that  it  was  the  car  subsequently  sold  to  plaintiffs; 
that  it  had  been  driven  around  only  a  few  times  in  the 
process  of  "tuning  it  up,  and  getting  it  ready/'  Lawrence 
testified  that  when  charged  by  plaintiffs  witii  having  sold 
plaintiffs  a  '^ demonstrator,"  he  merely  explained  the  actual 
facts  to  them.  Both  witnesses  testified  that  the  car  was 
in  good  condition  after  "tuning  up,''  and  was  in  "A-1 
shape." 

[1]  The  conflict  in  the  testimony  in  support  of  the  find- 
ing that  the  car  was  not  new  was  a  matter  for  the  considera- 
tion of  the  lower  court.  The  matter  of  credibility  of  the 
witnesses,  the  weight  to  be  given  to  the  testimony  of  each 
was  a  matter  resting  in  the  discretion  of  the  trial  judge, 
whose  determination  may  not  be  reviewed  by  us. 

Appellants  next  contend  that  the  testimony  relative  to 
the  condition  of  the  car,  whether  sufficient  to  support  the 
finding  or  not,  was  erroneously  admitted,  for  two  reasons; 
first,  that  Cousins  and  Lawrence  were  not  shown  to  be  the 
agents  of  defendant,  hence  any  statements  made  by  them  in 
the  premises  were  not  binding  on  defendant;  and,  second, 
even  though  an  agency  was  shown,  the  statements,  or  alleged 
admissions,  as  to  the  car  not  being  new,  were  made  after  the 
transaction  was  closed.  These  contentions,  we  think,  are 
correct. 

[2]  The  witness  Buckingham,  vice-president  of  the  de- 
fendant company.  Cousins,  and  Lawrence  each  testified  that 
the  latter  two  had  no  connection  whatever  with  the  defend- 
ant corporation,  and  were  not  its  agents.  The  plaintiffs  in- 
troduced testimony  to  the  effect  that  when  the  lease  was 
being  signed,  Lawrence  and  Cousins  were  accompanied  by 
a  young  man  named  Darling,  and  said  by  Cousins  and  Law. 
rence  to  be  from  the  Funding  Company,  who  made  inquiries 
about  the  payment  of  the  installments  under  the  contract, 
and  who  went  away,  saying  as  he  left,  "I  now  turn  you 
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over  to  these  gentlemen,  who  will  act  as  our  agents,**  re- 
fernng  to  Lawrence  and  Cousins.  Defendant's  vice-presi- 
dent testified  that  Darling  was  not  an  agent  of,  and  had  no 
connection  whatever  with,  defendant.  Lawrence  and  Cousins 
testified  that  he  was  the  representative  of  another  concern, 
engaged  in  business  similar  to  that  of  the  defendant,  and 
that  he  was  interested  in  securing  the  contract  if  defendant 
did  not  consummate  the  deal.  On  cross-examination  plain- 
tiffs' counsel  asked  the  vice-president  of  the  defendant,  re- 
ferring to  Darling,  "So  you  did  not  act  through  him,  but 
you  acted  merely  through  the  Chevrolet  Motor  Car  Com- 
pany, in  having  the  contract  signed?"  The  witness  an- 
swered, "Yes,  sir."  This  is  all  the  evidence  relied  on  by 
respondents  to  establish  the  fact  that  the  relation  of  prin- 
cipal and  agent  existed  between  defendant  and  Cousins  and 
Lawrence.    In  our  judgment  it  does  not  have  that  effect. 

When  defendant,  having  fully  prepared  all  the  necessary 
papers  for  the  transaction  between  itself  and  plaintiffs,  in- 
trusted them  to  Cousins  and  Lawrence,  with  instructions  to 
have  them  properly  signed  and  returned,  it  made  them  its 
agents  for  that  particular  purpose,  &nd  for  nothing  else. 
The  deal  between  plaintiffs  and  the  Chevrolet  people  for  the 
purchase  by  plaintiffs  of  the  car  had  already  been  arranged 
for.  Consequently,  we  find  nothing  in  the  transaction  itself 
sustaining  the  finding  that  the  relation  of  principal  and 
agent  existed  to  the  extent  that  representations  made  by 
Cousins  and  Lawrence  before  defendant  was  in  any  way  a 
party  thereto  were  binding  on  the  latter. 

[3]  Appellant's  second  ground  of  objection  to  the  ad- 
mission was  equally  good.  The  alleged  declarations  of  Cou- 
sins and  Lawrence,  if  established,  were  not  made  until  long 
after  the  automobile  deal  was  closed. 

It  is  a  well-established  general  rule  that  only  those  repre- 
sentations, declarations,  and  admissions  of  an  agent,  respect- 
ing the  subject  matter  of  a  transaction,  will  bind  the  prin- 
cipal, which  are  made  at  the  same  time,  and  constitute  a 
part  of  the  res  gestae,  (Moore  v.  Befits,  30  Tenn.  67,  [53 
Am.  Dec.  771,  772,  and  note].)  [4]  The  more  recent  cases, 
likewise,  support  the  general  rule  that  the  unauthorized  dec- 
larations or  admissions  of  an  agent,  not  made  contemporane- 
ously with  the  occurrence  or  transaction  to  which  they  relate, 
are  not  competent  evidence  against  the  principal,  unless  they 
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are  so  immediately  connected  with  the  transaction  as  to  con- 
stitute a  part  thereof.  {Peterson  Bros,  v.  Mineral  King 
Fruit  Co,,  140  Cal.  624,  629,  630,  [74  Pac.  162].  See,  also, 
cases  cited  in  notes  to  Gonklin  v.  Con.  By.  Co.,  196  Mass. 
302,  [13  Ann.  Cas.  859,  82  N.  E.  23].)  " 
The  judgment  is  reversed, 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  November  28,  1919. 


[CSt.  No.  8153.    First  AppeDate  District,  Diyision  One.— October  80, 

1919.] 

AMBROSE  TAYLOR  et  al.,  Petitioners,  v.  THE  SUPERIOR 
COURT  OP  THE  CITY  AND  COUNTY  OP  SAN 
FRANCISCO  and  GEORGE  A.  STURTEVANT,  Judge, 
etc.,  Respondents. 

[1]   SUFSBSEDSAS — SATISFAOTION    OF   JUDOMSNT— OBDXB    SXTTINQ    ASIDX 

— ^Afpkal — Stay  of  Pbogkedings. — On  an  appeal  from  an  order 
setting  aside  a  satisfaction  of  judgment,  the  remedy  of  supersedeoi 
cannot  be  invoked  to  stay  proceedings  upon  the  judgment. 

[2]  Id- — ^PowzR  OF  Afpellatx  GbUBT  to  Stay  Levy. — The  appellate 
eourt  is  without  power  to  stay  the  levy  of  an  execution  upon  a 
judgment  where  there  is  no  appeal  from  the  judgment  before  them. 

[3]  Id. — Fbopeb  Pbogbdukb  to  Stay  Levy. — ^Where  on  an  appeal  from 
an  order  setting  aside  a  satisfaction  of  judgment  it  is  desired  to 
stay  proceedings  upon  the  judgment,  the  appellants  should  either 
make  an  application  to  the  court  in  which  the  action  is  pending 
for  a  stay  of  proceedings  upon  the  judgment  on  the  ground  that 
the  effect  of  the  appeal  is  of  itself  to  stay  the  operation  of  the 
order,  or,  if  the  court  refuses  to  grant  that  relief,  then  to  begin 
some  appropriate  action  to  enjoin  the  execution  of  the  judgment 
upon  the  ground  that  as  a  matter  of  law  the  execution  of  the 
judgment  has  been  stayed  l^  virtue  of  section  949  of  the  Code 
of  Civil  Procedure. 

APPLICATION  for  a  Writ  of  Supersedeas  to  be  directed 
against  the  Superior  Court  of  the  City  and  County  of  San 
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Francisco  and  George  A.  Sturtevant,  Judge  thereof,  to  stay 
proceedings  upon  a  judgment.    Dismissed. 

The  facts  are  stated  in  the  opinion  of  the  eoort 

Fred  C.  Peterson  for  Petitioner. 

Lincoln  E.  Savage  and  H.  M.  Anthony  for  Respondents. 

THE  COUBT. — Application  for  a  writ  of  mpersedeas. 
A  judgment  having  been  entered  by  the  superior  court  against 
the  petitioners,  satisfaction  thereof  was  entered,  which,  upon 
motion,  was  set  aside.  An  appeal  has  been  taken  from  the  order 
of  the  court  setting  aside  said  satisfaction  of  judgment,  and 
in  the  meantime  the  petitioners  seek  by  an  application  to  this 
court  for  a  writ  of  sttpersed^as  to  stay  proceedings  upon  the 
judgment. 

[1]  Upon  an  examination  of  the  section  of  the  code,  sec- 
tion 940  of  the  Code  of  Civil  Procedure,  under  which  it  is 
claimed  this  application  may  properly  be  made,  the  court  is 
disposed  to  the  view  that  the  remedy  of  supersedeas  sought 
to  be  invoked  cannot  be  availed  of  here.  The  section  men- 
tioned provides  that  the  perfecting  of  an  appeal  in  the  man- 
ner provided  by  the  provisions  of  the  sections  of  the  code 
stays  proceedings  in  the  court  below  upon  the  judgment  or 
order  appealed  from.  Now,  of  course,  if  there  are  any  pro- 
ceedings upon  the  specific  order  appealed  from,  those  pro- 
ceedings would  be  stayed  by  the  operation  of  the  section ;  but 
if  there  are  no  proceedings  upon  the  order  appealed  from, 
then,  of  course,  there  can  be  no  stay  of  proceedings  accom- 
plished by  the  writ  of  supersedeas.  Now,  in  the  case  at  bar, 
there  are  no  proceedings  upon  the  specific  order  appealed 
from.  That  order  merely  sets  aside  the  satisfaction  of  judg- 
ment; and  that  order,  when  made,  requires  no  further  pro- 
ceedings for  its  execution.  It  is  complete  and  final  in  itself. 
The  proceedings  which  counsel  is  seeking  to  have  stayed  are 
the  execution  of  the  judgment  itself,  but  those  proceedings 
have  nothing  to  do  with  the  order  which  is  appealed  from  in 
this  case. 

The  question  under  consideration  has,  we  think,  been  finally 
passed  upon  by  the  supreme  court  of  this  state  in  Bateman 
y.  Superior  Court,  139  Cal.  140,  144,  [72  Pac.  922],    We  are 
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unable  to  escape  from  the  conclusions  reached  in  that  case 
nor  from  the  reasoning  upon  which  they  are  placed.  We 
cannot  conceive  what  possible  form  a  writ  of  supersedecis,  if 
issued  in  this  case,  would  take  so  as  to  give  it  the  effect  which 
the  petitioners  desire.  The  broadest  form  which  such  a  writ 
could  take  would  be  the  form  indicated  by  the  language  of 
section  949  of  the  Code  of  Civil  Procedure.  The  utmost  that 
could  be  obtained  by  the  issuance  of  the  writ  would  be  a  stay 
of  proceedings  upon  the  order  appealed  from.  Now,  there 
are  no  proceedings  upon  that  order  which  could  be  stayed. 
The  order  has  been  entered.  No  further  proceedings  are 
necessary  to  make  it  effective,  and  the  only  proceedings  which 
are  sought  to  be  stayed  are  those  which  would  follow  the  issu- 
ance and  levy  of  a  writ  of  execution  upon  the  judgment,  which 
has  not  been  appealed  from.  [2]  We  have  no  power  to  stay 
the  levy  of  an  execution  upon  the  judgment  in  this  case  be- 
cause there  is  no  appeal  from  that  judgment  before  us.  [3]  It 
seems  to  us,  therefore,  that  the  petitioners  have  mistaken  their 
remedy,  and  that  their  proper  procedure  is  either  to  make  an 
application  to  the  court  in  which  the  action  is  pending  for  a 
stay  of  proceedings  upon  the  judgment  on  the  ground  that 
.the  effect  of  the  appeal  is  of  itself  to  stay  the  operation  of 
the  order,  or,  if  the  court  refuses  to  grant  that  relief,  then  to 
begin  some  appropriate  action  to  enjoin  the  execution  of  the 
judgment  upon  the  ground  that  as  a  matter  of  law  the  execu- 
tion of  the  judgment  has  been  stayed  by  virtue  of  section  949 
of  the  Code  of  Civil  Procedure. 

For  these  reasons  the  demurrer  to  the  petition  is  sustained 
and  the  writ  dismissed. 
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[Ciy.  No.  2876.    FIzBt  Appellate  Distriet,  Division  One. — Oetober  80, 

1919.] 

MARION  THRASHER,  Respondent,  v.  BOARD  OP  MEDI- 
CAL EXAMINERS  OF  THE  STATE  OP  CALL 
FORNIA  et  al.,  Appellants. 

[1]  Medical  Law — ^Unpbofessional  CoND^cl^~HEAJUNQ  Bkpobb  Boabd 
— Heabsat  Evidence  Inadmissible. — ^In  view  of  the  provision  of 
section  14  of  the  Medical  Practice  Act,  as  amended  in  1915  (Stats. 
1915,  pp.  196,  197),  that  if  the  charges  of  unprofessional  conduct 
against  a  physician  on  their  face  be  deemed  sufficient  by  the  board 
of  medical  examiners  and  issue  be  joined  thereon  bj  answer,  the 
board  shall  proceed  to  determine  the  matter,  and  to  that  end  shall 
hear  "such  proper  evidence"  as  may  be  adduced  before  it,  hearsay 
evidence  is  not  admissible. 

[2]  Id.  —  Chabgx  of  Pbocubino  Gbiminal  Abobtion  —  Pbbonanot — 
Essential  Element — ^Unswobn  Statement  of  Woman. — In  a  pro- 
ceeding before  the  Board  of  Medical  Examiners  to  revoke  a  license 
to  practice  medicine  because  of  unprofessional  conduct  in  the  pro- 
curing of  a  criminal  abortion,  an  essential  element  in  the  ease  neces- 
nry  to  be  established  by  competent  evidence  is  the  fact  of  the 
pregnancy  of  the  woman  upon  whom  the  accused  performed  the 
operation,  and  this  fact  may  not  be  shown  by  a  written  statement 
in  the  nature  of  a  dying  declaration  made  and  signed  by  the 
patient  a  short  while  before  her  death. 

[3]  Id. — Dtinq  Declabations — ^Whsn  Admissible. — ^Dying  declarations 
are  inadmissible  except  in  criminal  cases  of  homicide,  and  never  in 
civil  actions  or  proceedings. 

[4]  Id. — Statement  of  Pbeqnanoy — Pbesenob  of  Accused — ^Denial  of 
Tbuth — Admissibility. — In  such  a  proceeding,  an  unsworn  state- 
ment of  the  woman  as  to  her  pregnancy  is  not  admissible,  under 
subdivision  3  of  section  1870  of  the  Code  of  Civil  Procedure,  as 
the  "act  or  declaration  of  another,  in  the  presence  and  within  the 
observation  of  a  party,  and  his  conduct  in  relation  thereto,"  where 
it  is  shown  that  while  said  statement  was  being  read  in  the  pres- 
ence of  the  woman  and  the  accused  the  latter  interrupted  several 
times  with  questions  and  assertions  amounting  to  denials  of  its 
truth,  and  also  produced  a  statement  of  his  own  regarding  the 
case  which  the  woman  had  already  signed  as  correct,  in  which  it 
was  asserted  by  him  that  the  woman  had  already  had  a  mis- 
carriage before  coming  to  him  for  treatment. 

3.     Admissibility  of  dying  declarations,  generally,  note,  56  L.  B.  A. 
353;  in  civil  cases,  note,  50  K  S.  A.  (N.  S.)   1167. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Thomas  F.  Graham, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harry  A«  Encell  and  Louis  H.  Ward  for  Appellants. 

Samuel  M.  Shortridge  for  Bespondent. 

BIGHABDS,  J. — ^This  is  an  appeal  from  a  judgment  of 
the  superior  court  made  and  entered  upon  the  hearing  of  a 
writ  of  review,  setting  aside  and  annulling  an  order  of  the 
Board  of  Medical  Examiners  of  the  state  of  California  pur- 
porting to  find  and  adjudge  the  respondent  guilty  of  unpro- 
fessional conduct,  and  to  revoke  his  license  to  practice  medi- 
cine in  this  state. 

The  respondent  was  chained  before  said  Board  of  Medical 
Examiners  with  unprofessional  conduct  under  the  first  sub- 
division of  section  14  of  the  Medical  Practice  Act,  which 
provides  that  such  unprofessional  conduct  shall  consist 
in  '^  the  procuring  or  aiding  or  abetting  or  attempting  or 
agreeing  or  offering  to  procure  a  criminal  abortion."  The 
respondent  appeared  before  said  board  upon  said  charge  and 
a  hearing  was  had,  during  the  course  of  which  certain  essen- 
tial evidence  in  support  of  said  charge  was  admitted  over 
the  objection  of  respondent  as  to  its  competency.  At  the 
conclusion  of  the  hearing  the  said  board  adjudged  the  re- 
spondent guilty  of  the  said  charge,  and  ordered  his  license 
to  practice  medicine  revoked.  Thereupon  the  respondent  ap- 
plied for  a  writ  of  review  to  the  superior  court  which,  upon 
the  hearing  on  said  writ,  annulled  the  said  judgment  and 
order  of  the  Board  of  Medical  Examiners,  whereupon  the 
latter  have  prosecuted  this  appeal. 

[1]  The  chief  contention  of  the  respondent  at  the  hearing 
upon  said  writ  and  also  upon  this  appeal  is  that  the  Board  of 
Medical  Examiners  received  in  evidence  over  his  objection 
certain  hearsay  evidence  which  was  not  admissible  under  the 
rules  with  regard  to  the  admission  of  evidence  by  which  said 
Board  of  Medical  Examiners  must  be  governed  in  proceedings 
before  it.  Section  14  of  the  Medical  Practice  Act,  as  amended 
in  1915  (Stats.  1915,  pp.  196,  197),  provides  in  respect  to 
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such  cases  that  ''If  the  charges  on  their  face  be  deemed  suffi- 
cient by  the  board,  and  issue  be  joined  thereon  by  answer, 
the  board  shall  proceed  to  determine  the  matter,  and  to  that 
end  shall  hear  such  proper  evidence  as  may  be  adduced  before 
it."  In  the  case  of  Englebretsan  v.  Industrial  Ace.  Com., 
170  Cal.  793,  [151  Pac.  421],  the  supreme  court  of  this  state, 
in  construing  the  terms  of  the  statute  then  in  force  in  relation 
to  the  rules  of  evidence  governing  hearings  before  said  com- 
mission (which  was  much  more  broad  and  liberal  than  the 
terms  of  the  Medical  Practice  Act  above  quoted),  held  that 
hearsay  evidence  was  inadmissible  upon  hearings  before  tribu- 
nals of  that  character,  and  annulled  the  award  of  said  com- 
mission because  of  its  error  in  the  admission  of  such  evidence. 
In  the  later  case  of  Connolly  v.  Indiistrial  Ace.  Com.,  173 
Cal.  405,  [160  Pac.  239],  this  ruling  was  affirmed. 

We  have  no  doubt  that  the  principle  enunciated  in  these 
cases  is  to  be  given  full  application  to  hearings  before  the 
Board  of  Medical  Examiners,  in  view  of  the  language  of  the 
statute  above  quoted,  which  limits  the  power  of  said  board  to 
the  hearing  only  of  ''such  proper  evidence  as  may  be  adduced 
before  it."  In  the  case  of  Englebreison  v.  Industrial  Ace. 
Com.,  supra,  it  was  further  held  that  where  the  ruling  of 
the  inferior  tribunal  upon  an  essential  element  in  the  case  was 
based  solely  upon  the  hearsay  evidence  which  had  been  thus 
improperly  admitted,  the  judgment  of  such  tribunal  would  be 
annulled  upon  a  writ  of  review.  [2]  In  the  instant  case  it 
is  admitted  that  an  essential  element  in  the  case  necessary  to 
be  established  by  competent  evidence  was  the  faet  of  the 
pregnancy  of  the  woman  upon  whom  the  respondent  per- 
formed the  operation.  It  is  the  contention  of  the  respondent 
herein  that  the  only  substantial  evidence  upon  this  essential 
element  in  the  case  was  wholly  hearsay,  and  particularly 
that  the  chief  evidence  upon  this  point  consisted  in  a  written 
statement  in  the  nature  of  a  dying  declaration  made  and 
signed  by  the  patient  a  short  while  before  her  death.  We 
have  examined  carefully  the  record  before  us,  and  find  that 
this  contention  of  the  respondent  as  to  the  state  of  the  evi- 
dence must  be  sustained,  and  that  aside  from  said  written 
statement  of  the  woman  there  is  not  only  a  dearth  of  evidence 
of  her  pregnancy  in  the  record,  but  that  upon  that  feature 
of  the  case  the  testimony  of  the  autopsy  surgeon  strongly 
supports  the  respondent's  claim  that  the  woman  was  not  in 
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fact  pregnant  when  the  operation,  which  was  in  the  natnre 
of  a  curettement,  was  performed. 

The  question  then  remains  as  to  whether  the  written  but 
unsworn  statement  of  the  deceased  woman  was  admissible 
upon  the  hearing  before  the  Board  of  Medical  Examiners, 
either  as  a  dying  declaration  or  upon  any  other  theory  which 
would  take  it  out  of  the  objection  to  it  as  hearsay.  [3]  That 
it  was  not  admissible  in  this  particular  proceeding  as  a  dying 
declaration  the  authorities  seem  uniform  and  clear,  holding 
that  such  declarations  are  inadmissible  except  in  criminal 
cases  of  homicide,  and  never  in  civil  actions  or  proceedings. 
(Code  Civ.  Proc,  sec.  1870,  subd.  4;  Jones  on  Evidence,  sec 
332;  21  Cyc.  981,  and  cases  cited;  People  v.  Hall,  94  Cal. 
595,  [30  Pac.  7].}  [4]  It  is  in  fact  conceded  by  the  appel- 
lants herein  that  the  statement  in  question  was  not  admissible 
as  a  dying  declaration,  but  it  is  insisted  by  the  appellants  that 
it  was  admissible  upon  another  ground  and  under  subdivision  3 
of  section  1870  of  the  Code  of  Civil  Procedure,  as  the  ''act 
or  declaration  of  another,  in  the  presence  and  within  the  ob- 
servation of  a  party,  and  his  conduct  in  relation  thereto." 
The  record  of  the  proceedings  had  before  the  Board  of  Medi- 
cal Examiners  does  in  fact  disclose  that  the  written  statement 
of  the  respondent's  patient  was  read  in  the  respondent's 
presence  and  hearing  while  she  was  in  the  hospital  and  near 
to  death,  but  it  also  discloses  that  while  said  statement  was 
being  read  the  respondent  interrupted  it  several  times  with 
questions  and  assertions  amounting  to  denials  of  its  truth, 
and  also  produced  a  statement  of  his  own  regarding  the  case 
which  the  woman  had  already  signed  as  correct,  in  which  it 
was  asserted  by  him  that  the  patient  had  already  had  a  mis- 
carriage before  coming  to  him  for  treatment.  To  such  a  state 
of  the  record  the  language  of  the  supreme  court  in  the  case 
of  People  V.  Teshara,  134  Cal.  542,  [66  Pac.  798],  has  exact 
and  special  application.  The  court  there  says:  "The  court 
also  erred  in  refusing  to  strike  out  the  evidence  of  Patton 
and  Mullen  as  to  the  accusation  made  by  Loucks  when  Amaya 
and  defendant  were  brought  to  his  bedside.  The  statement 
made  by  Loucks  at  that  time  was  hearsay,  and  Teshara  made 
no  admission  of  its  truth,  either  expressly  or  tacitly.  He 
expressly  denied  it.  The  court  and  the  district  attorney  seem 
to  have  lost  sight  of  the  fact  that  it  is  not  the  accusation 
but  the  conduct  of  the  accused  that  is  evidence  in  such  cases. 
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and  that  the  only  reason  for  admitting  the  accusation  is  to 
explain  the  conduct.  The  district  attorney  should  not  have 
offered  this  evidence,  knowing,  as  he  did,  that  Teshara  had 
not  remained  silent  under  the  accusation,  but  had  repelled 
it  at  the  time  it  was  made."  (See,  also.  People  v.  Ah  Yute, 
54  Cal.  89;  People  v.  HartweU,  37  Cal.  App.  799,  [175 
Pac.  21].) 

It  will  thus  be  seen  that  the  unsworn  statement  of  the 
woman  as  to  her  state  of  pregnancy  at  the  time  of  the  re- 
spondent's treatment  of  her  case  was  not  competent  evidence 
of  the  fact  of  such  pregnancy,  and  that  the  respondent's  acts 
and  conduct  in  respect  thereto  cannot  be  held  to  amount  to 
an  admission  of  the  truth  of  her  statement  in  that  regard. 
It  follows  that  there  was  no  sufficient  evidence  before  the 
Board  of  Medical  Examiners  upon  that  essential  feature  of 
the  case  to  justify  it  in  finding  the  respondent  guilty  upon 
the  charge  before  it  and  in  making  its  order  revoking  his 
license  to  practice  medicine.  The  trial  court  was  therefore 
correct  in  its  ruling  that  such  finding  and  order  were  un- 
supported by  evidence  and  hence  beyond  the  jurisdiction  of 
said  board. 

Judgment  affirmed. 

Kerrigan,  J.,  and  Beasly,  P.  J.,  pro  f«m.,  concurred* 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  November  28,  1919,  and  a  petition 
to  have  the  cause  heard  in  the  supreme  court,  after  judgment 
in  the  district  court  of  appeal,  was  denied  by  the  supreme 
court  on  December  29,  1919. 

All  the  justices,  except  Wilbur,  J.,  concurred. 
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[Civ.  No.  2058.     Third  Appellate  District.— October  SO,  1919.] 

LEYLA  M.  WALSH,  Petitioner,  v.  THE  SUPERIOR  COURT 
OP  SACRAMENTO  COUNTY  and  CHARLES  0. 
BUSICK,  Judge  Thereof,  Respondents. 

[1]  DivoRCB — Motion  fob  Counsel  Fees  and  Costs — ^Pbndenct  of 
Motion  fob  Chanqb  of  Venub. — The  plaintiff  in  an  action  for 
divorce  is  not  entitled  to  have  her  motion  for  counsel  fees  and 
costs  acted  upon  and  determined  while  there  is  pending  and  un- 
determined a  motion  for  a  change  of  the  place  of  trial  to  the 
residence  of  the  defendant. 

PROCEEDINQ  in  Mandamus  to  compel  the  Superior 
Court  of  Sacramento  County  and  Charles  0.  Busick,  Judge 
thereof,  to  act  upon  and  determine  a  motion  for  counsel  fees 
and  costs.    Writ  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court 

Irving  D.  Gibson  for  Petitioner. 

Guy  P.  Johnson  and  John  A.  McGilvray  for  Respondents. 

BURNETT,  J.— On  August  16,  1919,  petitioner  Leyla  M. 
Walsh  filed  in  the  superior  court  of  Sacramento  County  a 
complaint  for  a  divorce  against  her  husband,  Earnest  E. 
Walsh.  On  September  16th  the  defendant  appeared  in  the 
action  and  filed  a  general  demurrer  to  the  complaint,  a  de- 
mand for  a  change  of  the  place  of  trial,  with  an  affidavit  of 
merits  and  of  his  residence  in  the  county  of  Butte.  At  the 
same  time  the  defendant  filed  in  the  court  a  written  instru- 
ment purporting  to  be  a  motion  for  said  change  of  the  place 
of  trial,  referring  therein  to  the  fact  that  said  demand  and 
affidavit  were  filed  therewith,  and  averring  that  he  had 
**  served  upon  the  opposing  counsel  notice  of  this  motion, 
which  said  notice  sets  forth  that  this  motion  will  be  called 
for  hearing  on  the  twenty-ninth  day  of  September."  A  copy 
of  this  instrument  was  served  on  the  same  day  on  the  attorney 
for  plaintiff.  On  the  following  day,  September  17th,  plain- 
tiff in  said  action  served  upon  the  attorney  for  the  defendant 
a  notice  in  writing  that  on  Monday,  the  twenty-second  day 
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of  September,  she  would  present  a  motion  to  said  superior 
court  ''for  an  order  awarding  and  allowing  her,  as  such  plain- 
tiff, the  sum  of  one  hundred  dollars  as  a  reasonable  and  just 
sum  with  which  to  pay  and  defray  the  fees  of  her  attorney 
for  prosecuting  said  action  and  the  further  sum  of  twenty 
dollars''  for  other  costs.  This  application  came  on  for  hear- 
ing on  said  date,  whereupon  defendant,  through  his  attor- 
neys, objected  to  its  consideration  by  the  court  for  the  reason 
that  there  was  pending  and  undetermined  said  motion  for  a 
change  of  venue.  Thereupon  the  court,  after  reciting  said 
objection  made  by  the  defendant  and  the  fact  that  the  other 
motion  was  pending  before  said  court,  ''ordered  that  said 
objection  of  defendant  to  the  hearing  of  said  motion  be  and 
!t  is  hereby  sustained,  and  that  said  motion  of  plaintiff  made 
before  this  court  on  said  twenty-second  day  of  September, 
1919,  for  the  payment  of  counsel  fees  and  costs  be  and  it  is 
hereby  abated  until  after  the  motion  for  change  of  place  of 
*rial  has  been  heard  and  determined,  upon  the  ground  that 
the  power  of  this  court  to  hear  or  consider  said  motion  for 
counsel  fees  and  costs  is  suspended  because  of  the  filing  herein 
by  said  defendant  of  said  affidavit,  demand,  and  notice  of 
motion  for  the  change  of  place  of  the  trial  of  said  action  from 
Sacramento  to  Butte  County,  filed  herein  on  September  16, 
1919;  that  defendant  is  entitled  to  have  all  judicial  action 
in  the  case  determined  by  the  superior  court  of  the  proper 
county.'* 

[1]  We  are  satisfied  that  the  decision  of  the  lower  court 
was  entirely  proper.  If  the  defendant  was  entitled  to  have  a 
change  of  the  place  of  trial,  as  he  claimed,  it  was  his  right 
to  have  the  court  of  his  place  of  residence  determine  every 
judicial  question  involved  in  the  action.  It  is  true  that  the 
court  had  not  passed  upon  the  merits  of  his  motion  and  the 
time  had  not  arrived  for  its  determination,  but  he  had  made 
his  demand  and  given  notice  of  the  hearing  thereof  even  be- 
fore petitioner  herein  had  taken  any  steps  to  secure  an  order 
for  said  allowance.  While  it  may  not  be  entirely  accurate  to 
say  that  the  court  thereby  lost  jurisdiction  to  consider  any 
other  motion,  it  is  at  least  true  that  the  court  pursued  the 
course  that  is  required  by  the  law  and  the  decisions  in  this 
state.  Even  in  those  cases  in  other  states  wherein  it  is  held 
that  the  mere  filing  of  an  application  for  a  change  of  venue 
does  not  affect  the  jurisdiction  of  the  court  where  the  action 
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is  pending  and  that  the  adverse  party,  if  there  be  no  stay, 
may  proceed,  it  is  declared  "he  does  so  at  the  risk  of  having 
the  proceedings  set  aside  in  case  the  application  is  granted." 
But  in  other  cases,  as  pointed  out  in  40  Cyc.  154,  "it  has 
been  held  that  the  application  operates  as  a  supersedeas  or 
stay  of  proceedings,  and  that  it  must  be  disposed  of  before 
any  other  step  can  be  taken,  and  that  if  the  case  is  one  where 
the  applicant  is  entitled  to  a  change  of  venue  as  a  matter  of 
right  the  court  has  no  jurisdiction  except  for  the  purpose  of 
granting  the  change."  But  we  are  not  concerned  with  the 
exact  technical  phraseology  of  the  situation,  although  it  must 
be  said  that  the  appellate  courts  of  this  state  have  gone  so 
far  as  to  hold  that  under  such  circumstances  jurisdiction  to 
make  any  previous  order  does  not  exist.  At  any  rate,  there 
can  be  no  doubt  that  the  order  of  the  lower  court  is  entirely 
justified  by  the  decisions  of  our  supreme  court,  to  a  few  of 
which  specific  attention  may  be  directed. 

In  Hennessy  v.  Nicol,  105  Cal.  138,  [38  Pac.  649],  the 
holding  is  summed  up  in  the  syllabus  as  follows:  "A  right 
to  a  change  of  the  place  of  trial  is  to  be  determined  by  the 
condition  of  things  existing  at  the  time  the  parties  claiming 
it  first  appeared  in  the  action;  and  the  plaintiff  in  an  action 
for  alimony  has  no  right  to  have  a  motion  for  temporary 
alimony,  pending  at  the  time  of  a  demand  for  a  change  of 
the  place  of  trial,  first  heard  before  the  demand  is  passed 
upon,  and  the  court  has  no  right  to  make  a  compliance  with 
an  order  awarding  such  alimony  a  condition  precedent  to  the 
hearing  of  the  application  to  change  the  place  of  trial." 

It  is  to  be  observed  that  in  the  Hennessy  case  the  notice 
for  the  hearing  of  the  motion  for  temporary  alimony  was  given 
days  before  the  defendant  made  his  demand  or  gave  notice  of 
his  motion  for  a  change  of  the  place  of  trial,  and  yet  the 
supreme  court  held  that  the  trial  judge  had  no  right  to  con- 
sider the  former  motion  until  disposition  had  been  made  of 
the  latter. 

In  Brady  v.  Times-Mirror  Co.,  106  Cal.  56,  [39  Pac.  209], 
it  is  said:  "The  statute  requires  the  motion  to  be  made  'at 
the  time'  the  defendant  appears  and  answers  or  demurs.  If 
he  does  not  then  make  the  motion  he  is  not  entitled  to  make 
it  at  any  subsequent  stage  of  the  proceedings,  even  though 
the  condition  of  the  case  may  be  such  that  if  it  could  be  then 
made  it  would  be  granted.     {Remington  8,  M.  Co.  v.  Cole, 
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62  Cal.  318.)  This  necessarily  implies  that  the  motion  must 
be  made  and  determined  by  the  court  before  it  can  hear  or 
determine  any  other  motion  in  the  case.  If  the  defendants 
are  entitled  to  have  their  motion  granted,  they  are  entitled 
to  have  every  motion  or  proceeding  in  the  case  heard  before 
the  superior  court  of  the  county  of  their  residence.'* 

In  Griffin  &  Shelly  Co.  v.  Magnolia  &  H.  F.  C.  Co.,  107 
Cal.  378,  [40  Pac.  495],  it  was  held  that  a  ruling  upon  the 
demurrer  could  not  be  made  until  after  a  decision  upon  the 
motion  to  change  the  place  of  trial. 

In  Nolan  v.  McDuffie,  125  Cal.  334,  [58  Pac.  4],  it  was  held 
that  the  order  of  the  court  sustaining  a  demurrer  to  the 
complaint  was  a  nullity  pending  the  hearing  of  a  motion  for 
a  change  of  venue,  notwithstanding  the  lower  court  at  the 
time  said  order  was  made  was  not  cognizant  of  the  fact  that 
the  defendant  had  made  a  demand  for  a  change  of  the  place 
of  trial. 

The  foregoing  decisions  are  controlling  in  this  case. 

An  alternative  writ  of  mandate  was  issued  herein  that  the 
question  might  be  considered,  but  we  are  satisfied  that  the 
lower  court  took  the  proper  view  of  the  situation,  and  the 
said  writ  is  therefore  discharged  and  the  proceeding  dis- 
missed. 

Ellison,  P.  J.,  pro  tern.,  and  Hart,  1.,  concurred. 


[Oiy.  No.  3074.    Second  AppeUate  Distriet,  DiviBion  One.— Oetober  80, 

1919.] 

G.  M.  THEODORE  et  al.,  Copartners,  etc,  Petitioners,  v. 
R.  Y.  WILLIAMS,  Judge,  etc..  Respondent. 

[1]  Injunction — Soliciting  of  Patbonagx  of  Customsbs  of  Laun- 
dry— Gontempt  Pbocsedings. — ^In  this  proceeding  in  mandam/us  to 
compel  the  superior  court  to  adjudge  a  certain  person  guilty  of 
contempt  for  the  violation  of  a  decree  granting  an  injunction  re- 

1.  Bight,  in  absence  of  negative  coyenant,  to  enjoin  former  employee 
from  floVciting  business  from  customers  of  employer,  note,  31  L.  B«  A. 
(K.  8.)   260. 
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straining  him  from  solieiting  patronage  from  the  cnstomers  of 
the  petitioners  residing  on  a  given  route,  he  having  entered  the 
employ  of  a  rival  concern,  the  appellate  court  could  not  say  that 
there  was  an  abuse  of  discretion  by  the  superior  court  in  deciding 
that  he  was  not  guilty  of  acts  constituting  a  violation  of  the 
injunction.  As  to  whether  or  not  there  was  a  violation  of  the  in- 
junction was  a  question  for  the  determination  of  the  superior 
court  upon  all  the  evidence  adduced  at  the  hearing  of  the  contempt 
proceeding. 

[2]  Id. — Violation  o»  Injunction — ^Insuiticient  Acts — ^Bight  to 
Pdbsxtb  Lawtul  CAUiiNG. — To  hold  that  the  mere  driving  along 
the  streets  of  a  wagon  marked  with  the  name  of  the  rival  laundry 
and  himself  as  its  agent,  and  the  carrying  of  an  advertisement 
in  a  newspaper  stating  that  he  was  such  agent,  and  giving  his 
phone  number,  constituted  violations  of  the  writ  restraining  him 
from  soliciting  the  patronage  of  the  customers  of  his  former  em- 
ployer, would  deprive  him  of  the  right  to  pursue  a  lawful  calling 
as  a  means  for  obtaining  a  livelihood,  which,  in  the  absence  of  a 
positive  covenant,  cannot  be  done. 

[3]  Id.— Right  of  Customers  to  Tbansteb  Patbonagx. — ^Patrons  of 
the  laundzy  by  which  he  was  formerly  employed  possessed  the  right 
to  transfer  their  patronage  to  the  laundry  by  which  he  was  subse- 
quently employed,  and  the  receiving  by  him  of  such  patronage  aa 
the  agent  of  the  latter  laundry  did  not  constitute  a  violation  of 
the  injunction,  where  such  transfer  was  made  without  any  act  on 
his  part  which  could  induce  the  change. 

PEOCEEDING  in  Mandamus  to  compel  R.  Y.  Williams, 
as  the  Judge  of  the  Superior  Conrt  of  Orange  County,  to 
adjudge  a  certain  person  guilty  of  contempt  for  violation  of 
an  injunction.    Writ  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ward  Chapman  and  L.  M.  Chapman  for  Petitioners. 

Clyde  Bishop  for  Respondent 

SHAW,  J. — ^This  is  an  original  proceeding  in  mandate  to 
compel  the  superior  court  of  Orange  County  to  adjudge  J.  L. 
Adkins  guilty  of  contempt  for  the  violation  of  a  decree  grant- 
ing an  injunction  against  him  in  an  action  therefor,  wherein 
petitioners  were  plaintiffs  and  he  was  defendant. 

Petitioners  were  the  proprietors  of  a  laundry  in  the  city 
of  Anaheim,  operated  under  the  name  of  the  Anaheim  Laun- 
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dry.  As  an  employee  of  petitioners,  Adkins  had  charge  of 
laundry  route  No.  1  in  said  city,  his  duty  being  to  gather 
from  and  return  to  customers  in  such  territory  the  articles 
consigned  to  petitioners  for  laundry.  About  March,  1919, 
Adkins  severed  his  connection  with  the  Anaheim  Laundry 
and,  in  the  same  capacity,  entered  the  employ  of  the  Model 
Laundry,  also  operating  in  said  city  of  Anaheim,  and,  using 
the  information  obtained  while  in  petitioners'  employ,  pro- 
ceeded to  solicit  the  business  and  patronage  of  customers  of 
the  Anaheim  Laundry  residing  in  said  laundry  route  No.  1. 
Thereupon,  in  an  action  therefor,  the  court,  on  April  22, 1919, 
rendered  a  decree  perpetually  enjoining  Adkins  from  solicit- 
ing, either  directly  or  indirectly,  any  laundry  work  from  any 
customers  of  petitioners  who  were  such  on  the  twenty-sixth 
day  of  March,  1919,  in  what  was  known  as  route  No.  1  in  the 
city  of  Anaheim,  and  further  enjoined  and  restrained  him  from 
receiving  any  laundry  work  from  such  customers  as  the  result 
of  any  solicitation  on  his  part,  either  directly  or  indirectly, 
or  tidcing  any  laundry  work  of  said  customers,  obtained 
through  such  solicitation,  to  any  competing  laundry,  or  dis- 
closing to  any  competing  laundry  the  names  or  addresses  of 
such  customers,  or  endeavoring  to  persuade  them  to  cease 
their  patronage  of  petitioners,  or  take  their  laundry  work 
to  another  laundry. 

Thereafter,  upon  application  of  petitioners,  supported  by 
affidavits  that  Adkins  was  violating  the  injunction  so  granted, 
he  was  by  the  court  cited  to  appear  therein  on  May  3,  1919, 
and  show  cause  why  he  should  not  be  adjudged  guilty  of  con- 
tempt and  punished  therefor.  Pursuant  to  this  order,  Ad- 
kins appeared  in  court,  at  which  time  a  hearing  was  had  and 
the  court  made  an  order  as  follows:  ''It  appearing  to  the 
court  that  the  defendant  has  not  violated  any  of  the  terms 
of  the  injunction,  therefore  the  defendant  is  not  adjudged 
in  contempt  of  this  court." 

The  purpose  of  the  injunction  granted  in  the  action  was 
to  protect  the  rights  of  plaintiffs  therein,  who  are  petitioners 
here.  This  purpose  could  only  be  accomplished  by  enforcing 
the  terms  of  the  injunction,  and  the  only  means  provided  by 
law  for  such  enforcement  was  the  proceeding  in  contempt 
wherein,  upon  the  disobedience  of  the  injunction  being  shown, 
it  was  the  duty  of  the  court  to  impose  punishment  therefor. 
The  application  for  writ  of  mandate  is  based  upon  the  alleged 
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neglect  of  this  duty  on  the  part  of  the  court.  While  counsel 
for  petitioners  concede  the  general  rule  that  where  a  lower 
court  is  vested  with  power  to  determine  a  question  upon  which 
a  right  depends,  mandanms  will  not  issue  to  control  the  dis* 
cretion  of  such  court  in  the  determination  thereof  {Hammel 
V.  Neylan,  31  Cal.  App.  23,  [159  Pac.  618] ;  SiroTig  v.  Grant, 
99  Cal.  100,  [33  Pac.  733]),  they,  nevertheless,  insist  that,  in 
the  absence  of  any  other  remedy,  the  writ  will  lie  to  force  a 
particular  action  by  the  inferior  court  when,  upon  the  facts 
clearly  established  without  conflict  of  evidence,  the  court,  as 
a  matter  of  law,  may  not  act  otherwise  than  in  such  particular 
manner.  (Ex  parte  Ford,  160  Cal.  334,  [Ann.  Cas.  1912D, 
1267,  35  L.  R  A.  (N.  S.)  882,  116  Pac.  757] ;  InffUn  v.  Hop- 
pin,  156  CaL  483,  [105  Pac.  582].) 

[1]  As  to  whether  or  not  there  was  a  violation  of  the  in- 
junction was  a  question  for  the  determination  of  the  court  upon 
all  the  evidence  adduced  at  the  hearing  of  the  contempt  pro- 
ceeding; and  we  cannot  say  there  was  an  abuse  of  discretion 
by  the  court  in  deciding  that  Adkins  was  not  guilty  of  acts 
constituting  a  violation  of  the  injunction. 

In  addition  to  the  aflSdavits  upon  which  the  citation  to  show 
cause  was  issued,  one  of  the  petitioners  was  called  as  a  wit- 
ness. His  testimony  was  to  the  effect  that  subsequent  to  the 
granting  of  the  injunction  he  had  seen  Adkins  call  at  the 
residences  of  former  customers  of  petitioners  and  obtain 
their  laundry.  As  to  one  of  said  customers,  he  said :  '^I  tried 
to  talk  to  her;  she  would  not  let  me  have  the  bundles;  she 
told  me  they  were  for  Mr.  Adkins."  As  to  another,  he  stated 
she  refused  to  give  him  her  laundry,  and  said  she  would  have 
no  more  laundry  for  the  Anaheim  Laundry.  As  to  others, 
his  testimony  shows  they  refused  to  continue  as  patrons  of  the 
Anaheim  Laundry  and  transferred  their  work  to  the  Model 
Laundry,  represented  by  Adkins.  There  is  no  showing,  either 
in  the  aflSdavits  or  testimony,  that  Adkins  had  done  anything 
subsequent  to  the  issuance  of  the  writ  of  injunction  which 
could  be  construed  as  soliciting  laundry  from  such  persons, 
unless,  as  claimed  by  petitioners,  the  driving  along  the  street 
of  his  wagon,  plainly  labeled  '^  Model  Laundry,  J.  L.  Ad- 
kins," and  the  carrying  of  an  advertisement  in  one  of  the 
papers  wherein  he  stated,  ''I  am  agent  for  the  Model  Laun- 
dry, J.  L.  Adkins,  Phone  Anaheim  14  W.,"  be  construed  as 
acts  in  violation  of  the  writ.    [2]    To  so  hold  would  deprive 
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him  of  the  right  to  pursue  a  lawful  caUing  as  a  means  for 
obtaining  a  livelihood.  This,  in  the  absence  of  positive  cove- 
nant, may  not  be  done.  (See  New  Method  Laundry  Co.  v. 
McCann,  174  Cal.  26,  [Ann.  Cas.  1918C,  1022,  161  Pac.  990], 
and  cases  therein  cited.)  As  against  this  testimony,  Mr. 
Adkins  testified  that  since  the  injunction  was  granted,  "I 
have  not  in  a  single  instance  told  anybody  to  give  me  their 
laundry  or  requested  anybody  to  give  me  their  laundry.  I 
have  not  called  for  laundry  in  a  single  instance  at  any  house 
in  Anaheim  except  where  I  have  been  previously  requested 
personally  by  note  or  by  telephone  to  call  and  get  the  work." 
[3]  That  former  patrons  of  the  Anaheim  Laundry  possessed 
the  right  to  transfer  their  patronage  from  the  Anaheim 
Laundry  to  the  Model  Laundry,  represented  by  Adkins,  there 
can  be  no  doubt.  Nor  can  there  be  any  doubt  as  to  his  right 
to  receive  it  where  such  transfer  is  made  without  any  act  on 
his  part  which  could  induce  the  change.  It  may  be  conceded 
that  prior  to  the  issuance  of  the  injunction  Adkins  had  been 
guilty  of  unlawful  acts  as  a  result  of  which  he  obtained  for 
the  Model  Laundry  the  patronage  of  those  who  had  thereto- 
fore given  their  work  to  the  Anaheim  Laundry.  But  in  this 
proceeding  we  are  not  concerned  with  what  he  did  prior  to 
the  issuance  of  the  injunction;  the  inquiry  in  the  contempt 
proceeding  related  to  acts  committed  by  him  subsequent  to 
the  time  when  he  was  "enjoined  from  soliciting,  either  di- 
rectly or  indirectly,  any  laundry  work  from  any  customers 
of"  petitioners,  and  restrained  from  receiving  laundry  work 
from  such  customers  as  the  result  of  solicitation  on  his  part, 
or  taking  any  laundry  work  of  said  customers  obtained 
through  such  solicitation.  Conceding  that  by  means  of 
wrongful  acts  committed  by  Adkins  prior  to  the  issuance  of 
the  writ  of  injunction  he  had  obtained  the  work  of  petitioners' 
customers,  who  thereafter,  without  further  act  on  his  part 
other  than  to  call  for  and  receive  their  laundry  on  request  by 
phone  or  otherwise  to  do  so,  such  acts  being  within  his  right, 
did  not  constitute  a  violation  of  the  injunction.  The  con- 
clusion of  the  court  was  that,  since  the  issuance  of  the  writ 
he  had  not  been  guilty  of  soliciting  work  from  former  cus- 
tomers of  petitioners;  that  he  had  not  received  any  laundry 
work  from  such  customers  as  the  result  of  solicitation  on  his 
part,  nor  had  he  taken  any  laundry  work  from  customers 
which  had  been  obtained  through  such  solicitation. 
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In  the  absence  of  any  direct  showing  on  the  part  of  peti- 
tioners that  Adkins  had  solicited  the  laundries  received  by 
him  from  their  former  customers,  and  that  the  only  act  on 
his  party  other  than  calling  at  their  residences  to  get  the  work, 
was  the  driving  along  the  streets  of  a  wagon  marked  **  Model 
Laundry,"  and  the  advertisement  carried  in  a  newspaper 
above  referred  to,  it  cannot  be  said  the  court  abused  its  dis- 
cretion in  accepting  as  true  the  statement  of  Adkins  that  he 
had  not  in  a  single  instance  called  at  any  house  in  Anaheim 
except  where  he  had  been  previously  requested  personally  by 
note  or  by  telephone  to  call  and  get  their  wort 

The  writ  is  dismissed. 

Gonreyi  P.  J.,  and  James,  J.,  concurred 


[Civ.  No.  2985.     Second  Appellate  District,  Division  One. — October  30, 

1919.] 

MAIETTE  S.  GLOTD,  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  LOS  ANGELES  COUNTY  et  aL,  Re- 
spondents. 

[1]  DivoBoi — Final  Dxcrsi}— -Judicial  Aot« — ^The  entiy  of  a  final 
decree  of  divorce  is  a  jadicial  act  and  not  merely  a  clerical  act 
consequent  upon  a  previous  judicial  act;  and,  although  by  the  in- 
terlocutory decree  it  has  been  declared  that  the  prevailing  party 
ia  entitled  to  a  divorce  and  the  time  for  appeal  therefrom  may 
have  expired,  that  right  is  subject  to  defeat  by  events  occurring 
after  the  interlocutory  decree  has  been  entered. 

[2]  Id. — Entry  of  Inteelocutoey  Dxgbxe— Death  Within  Ysae — 
Dissolution  of  Status — Jurisdiction  to  Enter  Final  Degree. — 
The  superior  court  is  without  jurisdiction  to  change  or  alter  the 
status  of  the  defendant  in  a  divorce  action,  notwithstanding  an 
interlocutory  decree  was  entered  adjudging  that  the  plaintiff  was 
entitled  to  a  divorce,  where  the  plaintiff  died  within  one  year 
after  the  entry  of  the  interlocutory  decree.  The  relation  and 
status  of  the  parties  aa  husband  and  wife  waa  dissolved  by  the 
death. 

£3]  FsoHiBinoN— When  Writ  icat  be  Granted — ^Bight  of  Appeal. — 
The  mere  right  of  appeal  does  not  constitute  a  bar  to  an  applica- 

2.     Abatement  of  pending  action  for  divorce  by  death  of  plaintiff, 
Bote,  17  AasL  Om.  S7«. 
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tion  for  a  writ  of  prohibition.  It  must  further  appear  that  in 
the  particalar  ease  the  eKerdse  of  snch  right  of  appeal  would 
afford  to  the  petitioner  a  plain,  speedy,  and  adequate  remedy.  (On 
denial  of  rehearing.) 

PROCEEDING  in  Prohibition  to  prevent  the  entry  of  a 
final  decree  of  divorce.    Granted. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oscar  Lawler  and  Overton,  Lyman  &  Plumb  for  Petitioner, 

John  C.  Stick  and  Hunsaker,  Britt  &  Edwards  for  Re- 
spondent. 

CONREY,  P.  J.— Prohibition.  This  matter  is  presented  for 
decision  upon  the  petition  filed  and  the  answer  thereto  of  the 
respondent.    The  facts  as  we  shall  state  them  are  admitted. 

On  the  twenty-seventh  day  of  February,  1918,  in  the  su- 
perior court  of  Los  Angeles  County,  in  an  action  wherein  Al- 
bert M.  Gloyd  was  plaintiff  and  the  petitioner  Maiette  S. 
Gloyd  was  defendant,  an  interlocutory  decree  was  entered 
adjudging  that  the  plaintiff  was  entitled  to  a  divorce  from  the 
defendant,  **and  that  when  one  year  shall  have  expired,  af- 
ter the  entry  of  this  interlocutory  judgment,  a  final  judg- 
ment and  decree  shall  be  entered,  granting  a  divorce  herein, 
wherein  and  whereby  the  bonds  of  matrimony  heretofore  ex- 
isting between  the  said  plaintiff  and  the  said  defendant  shall 
be  dissolved.''  It  was  alleged  in  the  complaint  and  admitted 
by  the  answer  and  declared  in  the  findings  of  fact  in  that 
action  that  there  was  no  community  property  belonging  to  the 
plaintiff  and  defendant.  The  conclusions  of  law  and  the  in- 
terlocutory decree  were  silent  with  regard  to  community  prop- 
erty and  all  other  property  rights  of  the  parties,  and  did 
not  in  terms  purport  to  deal  with  any  other  matter  than  the 
right  to  a  divorce.  On  the  fourth  day  of  April,  1918,  Albert 
M.  Gloyd  died,  leaving  a  separate  estate  consisting  of  prop- 
erty of  large  value,  the  principal  part  of  which  is  located  in 
the  state  of  Missouri.  Litigation  is  pending  in  the  district 
court  of  the  United  States  for  the  western  district  of  Mis- 
souri,  between  the  said  Maiette  S.  Gloyd,  claiming  to  be  the 
widow  of  Albert  M.  Gloyd,  deceased,  and  other  persons  con- 
cerning their  respective  claims  of  interest  in  the  estate  of  said 
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Albert  M.  Qloyd.  On  the  tenth  day  of  March,  1919,  pup- 
snant  to  notice,  the  attorneys  who  appeared  for  Albert  M. 
Oloyd  in  the  divorce  action  presented  to  the  superior  court 
a  motion  requesting  that  court  to  enter  the  final  decree  of 
divorce.  This  motion  was  resisted  by  the  defendant  in  that 
action,  petitioner  herein,  who  contended  there  and  contends 
here  that  the  superior  court  had  no  jurisdiction  to  hear  said 
motion  or  enter  a  final  decree  purporting  to  dissolve  the  mar- 
riage of  Albert  M.  Qloyd  and  petitioner.  Nevertheless  the 
court  did  entertain  the  motion  and  threatens  to  and,  unless 
restrained  and  prohibited  from  so  doing,  will  make  and  en- 
ter the  demanded  final  decree. 

The  interlocutory  judgment,  with  its  provision  for  a  final 
judgment,  was  in  conformity  with  section  132  of  the  Civil 
Code.  That  section  was  added  to  the  code  in  the  year  1903. 
(Stats.  1903,  p.  76.)  Since  the  enactment  of  that  section 
its  meaning  and  effect  have  been  considered  in  a  considerable 
number  of  decisions.  In  Estate  of  Walker,  176  Cal.  402, 
[168  Pac.  689],  the  death  of  the  husband,  plaintiff  in  a  di- 
vorce action,  occurred  about  four  months  after  the  entry  of 
the  interlocutory  decree,  and  a  controversy  arose  over  the 
question  of  legitimacy  of  twin  children  bom  within  ten 
months  after  the  plaintiff's  death.  It  was  held  that  ''the 
marriage  relation  existing  between  the  husband  and  wife  was 
not  dissolved  by  the  interlocutory  decree  of  divorce,  but  by 
the  death  of  the  husband  on  November  20,  1913."  In  OU 
son  V.  Superior  Covrt,  175  Cal.  250,  [1  A.  L.  R.  1589,  165 
Pac.  706],  the  supreme  court  said  "It  is  never  to  be  forgot- 
ten that  the  interlocutory  decree  does  not  sever  the  marital 
bonds.  It  is  merely  a  declaration  that  one  of  the  spouses  has 
at  that  time  established  a  right  to  a  final  decree  which  will 
be  entered  at  and  after  the  expiration  of  one  year."  It  was 
then  suggested  that  one  of  the  important  purposes  of  the 
law  was  to  give  the  spouses  opportunity  to  effect  a  recon- 
ciliation, and  it  was  held  that  where  such  reconciliation  had 
taken  place  and  the  marital  relations  had  been  resumed 
within  the  year  following  the  entry  of  the  interlocutory  de- 
cree, the  court  properly  refused  to  enter  a  final  decree.  In 
Estate  of  Dargie,  162  Cal.  51,  [121  Pac.  320],  referring  to 
Civil  Code,  section  132,  the  court  said:  **By  the  terms  of  the 
statute,  it  ia  the  final  judgment  alone  that  grants  the  divorce, 
dissolves  the  marriage,  restores  the  parties  to  the  status  of 
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single  persons,  and  permits  each  to  marry  again.  The  stat- 
ute does  not  itself  declare  the  marriage  dissolved  at  the  ex- 
piration of  the  year  from  the  interlocutory  judgment.  It 
merely  suspends  for  one  year  the  power  of  the  court  to  dis- 
solve it,  and,  in  effect,  provides  that  it  becomes  dissolved  only 
when,  after  the  expiration  of  that  period,  the  court  has,  by 
its  final  judgment,  so  declared.  In  the  meantime  the  parties 
remain  in  the  legal  relation  of  husband  and  wife.  ...  It 
follows  from  what  we  have  said  that,  at  the  time  of  the  death 
of  the  decedent,  Erminia  P.  Dargie  was  his  wife  and  that  she 
is  now  entitled  to  such  rights  as  the  law  confers  upon  her, 
under  the  circumstances,  as  his  widow,  including  the  right 
to  a  family  allowance." 

[1]  From  the  law  as  thus  settled  and  determined  it  be- 
comes dear  that  the  entry  of  a  final  decree  of  divorce  is  a 
judicial  act  and  not  merely  a  clerical  act  consequent  upon  a 
previous  judicial  act.  Although  by  the  interlocutory  decree 
it  has  been  declared  that  the  prevailing  party  is  entitled  to 
a  divorce  and  the  time  for  appeal  therefrom  may  have  ex- 
pired, that  right  is  subject  to  defeat  by  events  occurring  af- 
ter the  interlocutory  decree  has  been  entered.  As  we  have 
seen,  reconciliation  of  the  parties  and  actual  resumption  of 
the  marriage  relation  may  justify  the  court  in  refusing,  or 
make  it  the  duty  of  the  court  to  refuse,  to  grant  the  divorce. 

Petitioner  contends  that  the  death  of  either  the  husband 
or  wife  prior  to  the  entry  of  a  final  decree  of  divorce  deprives 
the  court  of  the  power  to  enter  such  final  decree;  that  this 
is  so  because  the  subject  of  the  litigation  is  the  personal  status 
of  the  husband  and  wife,  arising  from  the  marriage,  and  that 
this  is  a  thing  which  terminates  upon  the  death  of  either 
one  of  those  parties.  In  Kirschner  v.  Dietrich,  110  Cal.  502, 
[42  Pac.  1064],  it  was  pointed  out  that  the  object  of  an 
action  for  divorce  is  to  change  the  personal  status  of  the 
plaintiff  in  relation  to  the  defendant,  and  that  upon  the  death 
of  the  plaintiff  there  was  no  personal  status  which  a  judg-: 
ment  could  change.  Such  an  action,  the  court  said,  could  not 
be  further  prosecuted  or  defended  upon  the  death  of  the 
plaintiff,  whether  her  death  was  before  or  after  the  judg- 
ment It  was  further  suggested  in  that  case  that  the  primary 
and  substantive  subject  of  litigation  in  a  suit  for  divorce  is 
the  personal  relation  of  the  parties,  and  their  right  to  com- 
munity property  is  but  incidental  thereto.    In  Begbie  v. 
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BeffHe,  128  CaL  154,  [49  L.  B.  A.  141,  60  Pae.  667],  the  de- 
fendant died  during  the  pendency  of  an  appeal  taken  by  her 
from  an  order  denying  her  motion  for  a  new  trial  in  an 
action  wherein  a  divorce  had  been  granted  to  the  plaintiff. 
Upon  the  craggestion  of  the  death  of  appellant,  the  court  dis- 
missed the  appeal  and  held  that  the  action  being  solely  for  the 
purpose  of  determining  the  defendant's  personal  status,  it 
abated  upon  her  death  and  the  court  was  without  authority 
to  review  the  proceedings  of  the  superior  court. 

[2]  Observing  the  principles  above  stated,  we  are  satisfied 
that  the  superior  court  is  without  jurisdiction  to  change  or 
alter  the  status  of  petitioner  by  entering  a  decree  of  divorce 
in  the  action  of  Olayd  v.  Oloyd,  The  principal  if  not  the 
only  subject  matter  of  that  action  remaining  for  further  ju- 
dicial determination  after  the  entry  of  the  interlocutory  de- 
cree down  to  the  time  of  the  death  of  the  plaintiff  was  the 
status  of  the  plaintiff  and  defendant  as  husband  and  wife. 
That  relation  and  status  having  been  dissolved  by  death,  the 
petitioner,  Maiette  S.  Gloyd,  forthwith  became  the  surviving 
wife  of  Albert  M.  Gloyd,  with  the  vested  right  to  be  recog- 
nized as  his  widow  and  with  such  further  vested  rights  of 
property  as  may  result  from  the  fact  that  she  was  his  wife 
at  the  time  of  his  death. 

Bespondent  relies  upon  that  part  of  the  Civil  Code,  sec- 
tion 132,  which  says:  ''The  death  of  either  party  after  the 
entry  of  the  interlocutory  judgment  does  not  impair  the 
power  of  the  court  to  enter  final  judgment  as  hereinbefore 
provided.  •'  In  Estate  of  Seiler,  164  CaL  181,  [Ann.  Cas. 
1914B,  1093, 128  Pac.  334],  the  supreme  court,  referring  to  this 
provision  of  the  code,  said:  ''Possibly  it  was  designed  to 
enable  the  court  to  establish,  by  final  decree  rendered  after 
the  death  of  a  party,  property  rights  which  had  been  passed 
npon,  provisionally  or  otherwise  {Pereira  v.  Perdra,  156  CaL 
1,  [134  Am.  St  Eep.  107,  23  L.  B.  A.  (N.  S.)  880,  103  Pac 
488]),  in  the  interlocutory  decree.  But  certainly  such  final 
decree  could  not  have  been  intended  to  effect  the  dissolution 
of  the  marriage.  This  result  is  already  accomplished  by  the 
death  of  one  of  the  parties.  Nor  can  we  believe  that  the 
legislature  intended  to  authorize  the  court,  possibly  of  its  own 
motion  and  against  the  will  of  the  only  remaining  party  in 
interest  (Civ.  Code,  sec.  132),  to  enter  a  decree  which  should 
operate  retroactively  to  take  away  rights  of  inheritance  which 
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had,  by  the  death,  become  vested  in  the  surviving  spouse." 
Respondent  claims  that,  on  the  record  in  Estate  of  Seller 
the  foregoing  statement  of  the  court  was  mere  dictum.  At 
least,  it  was  on  a  point  presented  by  counsel,  and  states  a 
view  with  which  we  agree.  And  if  the  view  so  stated  be 
correct,  it  follows  that  even  if,  for  any  imaginable  purpose, 
the  respondent  might  be  authorized  to  enter  a  final  decree  de- 
claring that  there  was  no  community  property,  such  authority 
does  not  carry  with  it  jurisdiction  to  enter  a  decree  pur- 
porting to  put  an  end  to  a  matrimonial  relation  which  has 
'^.eased  to  exist.  Assuming  that,  as  claimed  by  respondent, 
the  decision  of  this  court  in  John  v.  Superior  Court,  5  Cal. 
App.  262,  [90  Pac.  53],  is  in  conflict  with  this  conclusion, 
that  decision,  so  far  as  such  conflict  exists,  must  be  deemed 
to  be  overruled. 

It  is  ordered  that  a  peremptory  writ  issue  in  accordance 
with  the  prayer  of  the  petition  herein. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  November  28,  1919,  and  the  fol- 
lowing opinion  then  rendered  thereon: 

THE  COURT.— Counsel  for  respondent  in  their  petition 
for  a  rehearing  after  judgment  rendered  herein,  suggest  that 
with  the  answer  there  was  filed  a  demurrer,  the  ground  of  de- 
murrer being  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  in  which  a  writ  of  prohibition 
should  issue. 

When  this  case  was  called  before  the  court  for  hearing  the 
attorney  for  respondent  stated  to  the  court  that  **a  return 
has  been  made,"  and  that  the  parties  had  agreed  that  the 
matter  might  be  submitted  upon  briefs.  The  court  made  its 
order  of  submission  accordingly.  The  briefs  ignored  the  ex- 
istence of  any  demurrer.  We  think  that  in  the  opinion  filed 
we  did  not  neglect  any  material  part  of  the  argument  sub- 
mitted by  counsel  in  their  briefs. 

It  may  be  said  further,  however,  that  we  did  carefully  con- 
sider the  question  whether  or  not  a  proper  case  was  presented 
for  the  issuance  of  a  writ  of  prohibition. 
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[3]  The  mere  right  of  appeal  does  not  constitute  a  bar 
to  an  application  for  a  writ  of  prohibition.  It  must  further 
appear  that  in  the  particular  case  the  exercise  of  such  right 
of  appeal  would  afford  to  the  petitioner  a  plain,  speedy,  and 
adequate  remedy.  As  has  been  pointed  out  by  counsel  for 
petitioner,  the  death  of  one  of  the  parties  to  a  divorce  action 
pending  appeal  from  the  decree  would  be  sufficient  ground 
for  dismissal  of  the  appeal.  Two  cases  establishing  that  rule 
are  cited  in  the  opinion  filed  in  this  case.  Moreover,  facts 
were  alleged  in  the  petition  which,  as  it  seems  to  us,  tended 
to  render  inadequate  the  right  of  appeal  from  any  final  de- 
cree of  divorce  that  might  be  entered  in  the  action  of  Oloyd 
Y.  Oloyd. 

The  petition  for  a  rehearing  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  29,  1919. 

All  the  Justices  concurred,  except  Lawlor,  J.,  and  Olneyi  J., 
who  dissented. 


[Crim.  No.  847.    Tiist  AppeDate  IMstriet,  IHyision  One.— October  SI, 

1919.] 

THE  PEOPLE,  Respondent,  v.  PBANK  MARTIN,  Appel- 
lant 

P]  Cbimikal  Law — ^Bobbebt — Gist  of  Ottensb — Insteuctions. — In  a 
proseention  far  the  crime  of  robbery,  the  giving  of  an  instruction 
containing  a  definition  of  the  crime  constitutes  a  sufficient  explana- 
tion of  the  gist  of  the  offense. 

[2]  Id. — YAiuaKB  TO  Request  Instbuctions. — The  failure  of  the  court 
to  instruct  the  jury  upon  any  proposition  deemed  essential  by  the 
defendant  is  not  to  be  regarded  aa  error,  unless  he  made  a  request 
for  such  instruction. 

[3]  Id. — ^BiQHT  TO  Waive  Opening  Aboument'— Refusal  of  PluyiLBOB 
OF  Closing. — ^A  district  attorney  has  the  right  to  waive  an  open- 
ing argument  in  a  criminal  case;  and  where  he  does  so,  the  court 
does  not  commit  error  in  denying  the  defendant  the  privilege  of 
dMing  tlis  esM. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  and  from  an  order  de- 
nying a  new  trial.    George  H,  Cabaniss,  Judge.    Affirmed 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  K.  Ross  for  Appellant. 

U.  S.  Webb,  Attorney-General,  John  H.  Riordan,  Deputy 
Attorney-General,  and  R.  L.  Chamberlain  for  Respondent. 

WASTE,  P.  J. — The  defendant  was  convicted  and  sen- 
tenced to  the  state  prison  for  the  crime  of  robbery.  This 
appeal  is  from  the  judgment  and  order  denying  a  new  trial 

[1]  Appellant's  first  contention  is  that  the  court  misdi- 
rected the  jury.  He  complains  that  there  is  no  explanation 
in  the  charge  of  the  gist  of  the  offense.  The  definition  of 
the  crime  of  robbery  was  given  to  the  jury  in  one  of  the  in- 
structions of  the  court.  That  was  sufficient.  [2]  Further- 
more, the  failure  of  the  trial  court  to  instruct  the  jury  upon 
any  proposition  deemed  essential  by  the  defendant  is  not  to 
be  regarded  as  error,  unless  he  made  a  request  for  such  in- 
struction. {People  V.  F^ice,  97  Cal.  460,  [32  Pac.  531]; 
People  V.  White,  5  Cal.  App.  329-335,  [90  Pac.  471].) 

As  to  the  other  alleged  omissions  to  instruct:  The  charge 
is  remarkably  short,  but  the  law  of  the  case  was  correctly 
and,  we  think,  sufficiently  stated  by  the  trial  court  in  its  in- 
structions to  the  jury.  If  counsel  for  the  defendant  deemed 
it  essential  that  the  jury  should  be  specifically  instructed 
upon  any  particular  phase  of  the  case,  it  was  his  privilege, 
and  duty,  to  request  such  instruction.  In  the  absence  of 
such  request,  the  charge  to  the  jury  is  not  open  to  attack 
on  the  ground  that  it  failed  to  specifically  cover  a  particular 
point  in  the  case,  which  counsel  for  the  defendant  deemed 
pertinent  and  material  to  the  question  of  the  defendant's 
guilt  or  innocence.  {People  v.  SHrgios,  23  Cal.  App.  49, 
[136  Pac.  957].  See,  also.  People  v.  Rogers,  163  Cal.  476, 
[126  Pac.  143] ;  People  v.  WoTig  Chow,  2  Cal.  Unrep.  382, 
[4  Pac.  763].) 

There  is  nothing  in  the  appellant's  next  contention  that 
there  is  not  sufficient  evidence  to  warrant  the  conviction. 
The  testimony  of  the  complaining  witness  and  of  the  arrest- 
ing officer  amply  supports  the  verdict. 
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There  is  no  merit  in  the  contention  of  appellant  that  cer- 
tain remarks  of  the  trial  court  worked  an  injury  to  the  de- 
fendant. The  alleged  improper  language  of  the  court  was 
made  after  the  jury  had  returned  its  verdict  and  had  been 
discharged. 

[3]  The  third  and  last  point  made  by  appellant  is  that 
the  court  erred  in  refusing  to  compel  the  district  attorney 
to  make  an  opening  argument,  in  order  that  appellant  might 
*' reply,*'  and  also  erred  in  denying  appellant  the  privilege 
of  "closing  the  case."  An  examination  of  the  record  shows 
that  at  the  conclusion  of  taking  of  the  testimony,  the  district 
attorney  announced  his  willingness  to  waive  argument. 
Thereupon,  defendant's  counsel  demanded  the  right  "to 
close  the  case,"  with  the  apparent  intention  of  making  the 
only  argument  in  the  matter.  Upon  this  application  being 
denied,  defendant  submitted  the  case.  As  we  read  the  en- 
tire record  relative  to  this  episode  in  the  trial,  we  see  noth- 
ing more  than  an  expressed  willingness  on  the  part  of  the 
district  attorney  to  submit  the  case  to  the  jury  without 
argument,  and  an  attempt  on  the  part  of  the  defendant  to 
force  the  district  attorney  into  making  an  opening  argument, 
on  penalty  of  having  the  trial  court  refuse  him  the  right 
to  reply  after  defendant's  counsel  had  argued.  We  do  not 
understand  that  the  court  denied  defendant  the  right  to 
make  his  usual  argument,  with  the  customary  privilege  of 
the  district  attorney  to  reply,  in  case  he  so  desired.  We 
find  nothing  in  section  1093,  subdivision  5,  of  the  Penal 
Code,  to  prevent  a  district  attorney  from  waiving  an  open- 
ing argument  in  a  criminal  case.  The  section,  however,  does 
give  him  the  right  to  close.  Furthermore,  the  trial  court 
may,  in  the  exercise  of  its  discretion,  depart  from  the  order 
of  trial  prescribed  in  that  section.  (Pen.  Code,  sec.  1094.) 
The  early  cases  cited  by  the  appellant  in  support  of  his 
contention  in  this  regard  have  no  bearing  upon  the  section 
of  the  code,  as  it  now  stands. 

The  judgment  and  order  are  affirmed. 

Kerrigan,  J.,  and  Bichards,  J.,  concurred. 
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[av.  No.  1992.    Third  Appellate  Distriet.— October  81,  1919.] 

MINNIE  B.  FARIS,  as  Adnunistratrix,  etc.,  Respondent,  v. 
AMERICAN  NATIONAL  ASSURANCE  COMPANY 
(a  Corporation),  Appellant. 

[1]  Life  Insuranob  —  CoNrucnNo  Pbovisions  —  Conbtbugtiok  of 
FouoY. — Conflicting  provisions  in  a  contract  of  life  inBuranoe  are 
to  be  Btrictly  construed  against  the  insurance  company  and  in 
favor  of  the  insured. 

[2]  Id. — OoNrucTiMo  Pbovisions  as  to  Eabnbd  Premium — Oollbgtion 
OF  Note  Attek  Maturity — ^Waiver  or  Forfeiture. — Where  a  note 
payable  sixty  days  after  date  given  for  the  first  annual  premium 
of  a  life  insurance  policy  provides  that  if  the  note  ia  not 
paid  at  maturity,  the  policy  and  all  rights  secured  thereby  shall 
terminate  and  said  policy  shall  become  null  and  void,  but  the  full 
amount  of  the  premium  on  said  policy  shall  be  considered  as  the 
earned  premium  thereon,  while  said  policy  is  in  force,  and  the 
application  for  the  policy  provides  that  such  part  of  the  premium 
as  may  have  been  paid  in  cash  shall  be  retained  by  the  company 
as  earned  premium  for  the  term  ending  with  the  maturity  of  the 
note — and  there  is  paid  in  cash  $28.03,  whereas  the  full  amount 
of  the  premium  is  $84.09 — the  two  provisions  are  hopelessly  in 
conflict,  and  if  the  note  is  not  paid  at  maturity,  the  collection  of 
the  note  thereafter  by  the  insurance  company  waives  the  forfeiture. 

fS]  Id. — Forfeiture  Claush^— Bight  of  Waiver. — ^A  forfeiture  provi- 
sion of  a  contract  which  is  solely  for  the  benefit  of  the  insurer 
may  be  waived  by  the  company  if  it  chooses  to  do  so. 

[4]  Id. — ^Reoognition  of  Continued  Validity  of  Policy — Waiver  of 
Forfeiture  Provision. — A  provision  in  a  life  insurance  policy 
that  the  insurance  shall  ipso  facto  cease  and  determine  upon  the 
default  of  the  insured  is  waived  if  the  insurance  company,  after 
knowledge  of  default,  enters  into  negotiations  or  transactions  with 
the  assured  which  recognise  the  continued  validity  of  the  policy, 
and  treats  it  aa  still  in  force. 

[5]  Id. — Action  on  Poucy — ^Evidence. — ^In  this  action  to  recover  the 
amount  of  a  life  insurance  poUcy,  the  correspondence  between  the 
insurance  company  and  the  insured,  with  reference  to  the  payment 
of  a  past-due  promissory  note  given  for  the  first  annual  premium, 
was  intended  and  amounted  to  the  recognition  by  the  insurance 
company  of  the  continued  force  and  effect  of  the  policy,  and  an 

1.  Rule  that  doubtful  terms  in  insurance  policy  must  be  construed 
favorably  to  insured  aa  applied  to  standard  policy,  noto,  Ann.  Oaa 
1913E,  287. 
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otpiow  mArer  on  the  part  of  tlie  inforanea  aompftnj  of  its  right 
to  treat  the  poliejr  as  null  and  roid  on  the  insured'a  failure  to 
pay  the  premium  note  when  it  fell  due  aa  provided  therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ne- 
Tada  County.    George  L.  Jones,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Oscar  Lawler  and  Nilon  &  Nilon  for  Appellant 

Hennesgy  &  Peterson,  John  T.  Hennessy  and  Fred  C. 
Peterson  for  Bespondent. 

BURNETT,  J.— The  action  was  brought  to  recover  the 
sum  of  three  thousand  dollars,  the  amount  of  an  insurance 
policy  issued  on  the  life  of  said  John  B.  Faris.  There  is  no 
controversy  about  the  facts,  most  of  them  being  covered  by 
an  agreed  statement  and  the  others  are  contained  in  the  dep- 
osition of  one  witness.  On  July  27,  1916,  Faris  made  appli- 
cation to  the  company  for  insurance  on  his  life  for  the  sum 
of  three  thousand  dollars.  Said  application  contained,  among 
others,  the  following  stipulation:  **(3)  That  if  for  the  first 
premium  of  the  policy  hereby  applied  for,  or  for  any  part 
thereof,  any  note  shall  be  given  to  said  company  or  to  any 
agent  thereof,  then,  if  and  when  said  note  is  not  paid  at 
its  maturity,  the  insurance  granted  by  such  policy  shall  ipso 
facto  cease  and  determine,  notwithstanding  any  provision 
in  the  policy  to  the  contrary,  and  that  such  part  of  said 
premium  as  may  have  been  paid  in  cash  shall  be  retained 
by  the  company  as  earned  premium  for  the  term  ending  with 
the  maturity  of  such  note."  On  July  28th  following,  the 
first  premium,  amounting  to  $84.09,  was  paid  in  the  follow- 
ing manner:  $28.03  in  cash  and  Faris'  promissory  note  for 
the  balance  in  the  following  form: 
"$66.06.  Grass,  VaUey,  Cal.,  7/28/1916. 

"Sixty  days  after  date  (without  grace),  for  value  re- 
ceived, I  promise  to  pay  to  the  American  National  Assur- 
ance Company  $56.06  with  interest  at  6%  per  annum  until 
paid. 

"This  note  is  given  in  part  payment  of  the  first  annual 
premium  on  policy  No.  4965,  issued  to  me  by  said  company. 
If  this  note  is  not  paid  at  maturity,  said  policy  and  all  rights 

44  0«1.  App.— ^ 
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secured  thereby  shall  terminate  and  said  policy  shall  become 
null  and  void,  but  the  full  amount  of  the  premium  on  said 
policy  shall  be  considered  as  the  earned  premium  thereon, 
while  said  policy  is  in  force  and  this  note  shall  be  payable 
without  reviving  said  policy. 

**  (Signed)  Db.  John  B.  Paris. 
''Grass  VaUey,  Cal/' 

On  August  1,  1916,  the  defendant  issued  and  delivered 
to  Paris  its  policy  No.  4695.  The  provisions  therein  mate- 
rial to  this  controversy  are  as  follows: 

"This  policy  and  the  application  theretofore  made  consti- 
tute  the   entire   contract   between   the   parties   hereto.  .  .  . 

*'A11  premiums  are  payable  either  at  the  home  oflSce  of  the 
company  or  to  such  agent  as  shall  be  designated  by  the 
company  upon  delivery  of  a  receipt  signed  by  the  president, 
vice-president  or  secretary  and  countersigned  by  the  agent 
designated.  If  any  premium  or  installment  thereof  is  not 
paid  when  due  this  policy  shall  be  ipso  facto  nuU  and  void 
and  all  premiums  forfeited  to  the  company  except  as  herein 
otherwise  provided. 

**This  policy  may  be  reinstated  in  the  event  of  default 
of  premium  payments,  unless  the  cash  surrender  value  has 
been  paid,  at  any  time  upon  presentation  at  the  home  ofSce 
of  evidence  of  insurability  satisfactory  to  the  company  and 
payment  of  all  past  due  premiums.  .  .  . 

"This  insurance  is  granted  in  consideration  of  the  applica- 
tion therefor,  a  copy  of  which  is  hereto  attached  and  made  a 
part  of  this  contract  and  of  the  payment  in  advance  of 
$84.09,  being  the  premium  to  provide  the  legal  reserve  and 
for  term  insurance  for  the  first  policy  year  ending  on  the 
first  day  of  August,  1917. 

"The  first  year's  insurance  under  this  policy  is  term  in- 
surance. 

"This  contract  will  be  continued  as  a  limited  payment  life 
policy  upon  payment  of  the  annual  renewal  premium  of 
$84.09  on  or  before  the  first  day  of  August,  1917. 

"The  American  National  Assurance  Company  .  .  .  agrees 
to  pay  $3,000.00  ...  to  the  beneficiary  upon  receipt  of  due 
proof  of  the  death  of  the  assured  during  the  continuance  of 
this  policy. 

"Only  the  president,  vice-president  or  secretary  has  power 
on  behalf  of  the  company   (and  then  only  in  writing)   to 
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make  or  modify  this  or  any  other  contract  of  insurance  or 
to  extend  the  time  for  paying  any  premium  and  the  com- 
pany shall  not  be  bound  by  any  promise  or  representation 
hereafter  given  by  any  agent  or  person  other  than  the 
above." 

At  a  date  not  shown  by  the  evidence,  but  prior  to  its  ma- 
turity, the  defendant  company  notified  Faris  by  mail  of 
the  date  of  the  note  and  requested  remittance.  In  reply, 
Faris  from  Qrass  Valley,  California,  wrote  the  company  at 
St.  Louis,  Missouri,  under  date  of  September  28,  1916,  that 
he  was  unable  to  pay  the  note,  and  he  suggested  returning 
the  policy  and  a  reduction  thereof  from  three  thousand  dol- 
lars to  one  thousand  dollars,  and  offered  to  pay  the  interest 
"for  the  time  note  has  run."  This  letter  was  answered  by 
Assistant  Secretary  Redmond,  of  the  company,  in  which  he 
stated  among  other  things:  "We  are  advising  Mr.  Larrabee 
of  your  desire  to  reduce  the  policy  and  instructing  him  to 
take  the  matter  up  with  you."  On  October  7th  following, 
Larrabee  wrote  Mr.  Redmond  and  also  tb  Mr.  Faris.  The 
letter  to  Redmond  was  as  follows: 

'*Your  favor  of  October  3d  re  policy  No.  46.95,  Dr.  J.  B. 
Faris,  of  Grass  Valley,  asking  that  the  policy  be  reduced 
from  $3,000  to  $1,000  is  received. 

*'I  am  not  at  all  in  favor  of  any  such  arrangement  as  this, 
and  I  am  enclosing  you  a  copy  of  the  letter  that  I  am  today 
writing  the  Doctor.  I  am  quite  familiar  with  the  Doctor's 
circumstances,  and  he  is  entirely  able  to  pay  any  obligation 
of  this  kind,  I  am  quite  certain.  Furthermore,  we  cannot 
adopt  such  a  policy,  or  establish  any  such  a  precedent  as  to 
allow  people  to  keep  their  policies  two  or  three  months,  and 
then  at  will,  to  decide  that  they  do  not  want  them,  or  desire 
to  cut  them  down  to  suit  themselves. 

**If  I  had  to  cut  this  policy  down  in  the  end,  well  and 
good,  but  I  shall  not  do  so  until  I  have  adopted  the  proce- 
dure outlined  in  my  letter  of  which  I  am  enclosing  you  a 
copy." 

Said  Larrabee,  the  general  agent  of  the  company  at  Los 
Angeles,  California,  writing  on  behalf  of  defendant  corpora- 
tion on  October  7,  1916,  sent  a  letter  to  Faris,  in  which  he 
acknowledged  receipt  of  said  letter  of  September  28th  and 
containing  the  following  instructions:  **It  is  out  of  the  ques- 
tion to  have  the  policy  reduced  after  the  premium  has  once 
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been  paid  or  within  30  days  thereafter.  .  .  .  Therefore,  no 
change  can  be  made.  Therefore,  doctor,  it  will  be  necessary 
for  you  to  pay  the  balance  due  on  your  premium  and  reduce 
it  next  year  if  you  choose.  If  you  are  not  in  a  position  to 
pay  your  note  at  the  present  time,  I  am  authorized  to  en- 
close you  a  new  note,  which  length  of  time  is  not  stated 
therein  and  you  can  fill  in  such  time  as  you  desire,  but  no 
longer  than  60  days."  On  October  9th,  following,  Faris  re- 
plied to  Larrabee's  letter  of  October  7th,  saying,  in  effect, 
that  he  did  not  have  the  $59.65,  or  any  part  of  it,  and  three 
thousand  dollars  was  all  the  insurance  he  could  possibly 
carry.  In  explanation  of  this  latter  statement  it  may  be 
said  that  Faris  was  at  the  time  carr3ring  a  policy  for  two 
thousand  dollars  with  another  company.  On  October  11th 
Larrabee  wrote  to  Faris  a  letter  as  follows: 

"Your  letter  of  October  9th  is  duly  received,  and  con- 
tents I  have  carefully  noted.  My  previous  letter  to  you 
holds  good.  This  policy  cannot  be  reduced  until  the  be- 
ginning of  the  second  year,  and  I  shall  expect  you  to  pay 
the  amount  of  your  note.  As  I  told  you  before,  if  you  are 
not  able  to  pay  it  now  pay  some  part  of  it,  and  I  will  ex- 
tend the  balance.  You  say  in  your  letter  *you  ought  to  know 
your  business  best.'  I  quite  agree  with  you  and  you  should 
have  known  what  you  were  doing  when  you  gave  your  note 
promising  to  pay  this  amount  of  money,  and  there  is  no 
argument  necessary  whatever.  We  simply  shall  expect  you 
to  pay  the  balance  due  on  your  premium.  You  are  therefore 
requested  to  sign  the  note  that  I  sent  to  you  in  my  previous 
letter  and  pay  whatever  you  can.  This  is  the  best  proposi- 
tion that  it  is  possible  for  you  to  be  offered. 

**Very  sincerely  yours." 

To  this  letter  Faris  made  no  reply.  In  connection  with 
these  letters  it  may  be  observed  that  certain  instructions 
were  sent  by  Assistant  Secretary  Redmond  to  Larrabee  after 
the  former  received  Faris'  letter,  but  the  record  does  not 
disclose  what  those  instructions  were.  In  regard  to  those  in- 
structions the  record  shows:  "It  was  stipulated  and  agreed 
in  open  court  that  plaintiff  had  made,  prior  to  the  trial  of 
the  cause,  a  proper  demand  upon  defendant  for  production 
of  the  written  instructions  under  date  of  October  3,  1916, 
written  by  the  home  office  of  the  defendant  corporation  to 
George  Larrabee,  agent  of  said  corporation,  at  the  city  of 
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Los  Angeles,  California;  that  defendant  was  unable  to  pro- 
duce such  written  instructions  as  requested  and  did  not 
produce  the  same  at  the  trial/'  On  November  8,  1916,  noth- 
ing further  having  been  done,  Larrabee  sent  the  unpaid  note 
to  the  Nevada  County  Bank  for  collection,  and  on  Novem- 
ber 20,  1916,  the  bank  collected  the  same.  The  transaction 
between  the  bank  and  Faris  consisted  merely  in  the  receipt 
by  the  bank  of  the  money  and  the  delivery  of  the  note  to 
the  maker  thereof  duly  canceled.  Faris  died  December  23, 
1916;  plaintiff  was  duly  appointed  administratrix  of  his  es- 
tate, and  in  that  capacity  made  proofs  of  death  to  defendant 
and  demanded  payment  of  the  policy.  Defendant  declined 
to  pay  and,  hence,  the  action.     The  superior  court  found: 

(2)  ''That  that  certain  policy  of  insurance,  a  copy  of 
which  is  annexed  to  the  complaint  on  file  therein  and  marked 
Exhibit  'A'  thereof,  did  not  cease  or  determine  on  or  about 
the  twenty-sixth  day  of  September,  1916,  or  at  any  other 
time  or  at  all.  That  defendant  waived  any  or  all  rights  that 
existed  or  might  have  existed  on  the  twenty-sixth  day  of 
September,  1916,  or  at  any  other  date,  to  determine  said 
policy  or  contract  of  life  insurance. 

(3)  "That  said  policy  or  contract  of  life  insurance  was  a 
valid  and  subsisting  contract  of  insurance,  and  was  in  full 
force  and  effect  to  and  including  and  on  the  twenty-third 
day  of  December,  1916/* 

Judgment  was  accordingly  rendered  for  plaintiff  in  the 
amount  stated,  and  the  appeal  is  from  said  judgment. 

Preliminarily,  it  is  taken  for  granted  that  said  Redmond 
and  Larrabee  were  fully  authorized  to  represent  the  Assur- 
ance Company  in  the  correspondence  and  negotiation  had 
with  said  Paris.  This  point  is  fully  covered  either  by  stip- 
ulation or  the  uncontroverted  evidence  in  the  case.  In  fact, 
it  is  not  disputed  by  appellant  in  its  closing  brief,  and, 
therefore,  we  shall  give  that  proposition  no  further  consid- 
eration. 

Again,  it  is  assumed,  because  well  settled  by  the  authori- 
ties that:  (a)  "The  policy  (including  application)  and  note 
given  for  the  first  premium  thereon  together  constitute  the 
contract. 

(b)  "The  parties  to  an  insurance  contract  may  incorpo- 
rate therein  whatever  conditions  they  please,  provided  the 
same  be  not  in  contravention  of  law  or  public  policy." 
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Keeping  these  considerations  in  view,  it  is  apparent  that 
we  are  called  upon  to  determine  the  effect  of  an  ambiguity 
created  by  the  terms  of  the  application  and  of  the  note. 
Under  the  provisions  of  the  former  it  appears  that  such  part 
of  the  premium  as  may  have  been  paid  in  cash  '^sJiall  be 
retained  by  the  company  as  earned  premium  for  the  term 
ending  with  maturity  of  such  note."  The  amount  so  paid 
in  cash,  as  we  have  seen,  was  $28.03.  The  effect  of  said  pro- 
vision was,  therefore,  that  the  earned  premium  for  the  term 
of  sixty  days  should  be  $28.03.  But  the  note  provided  that 
'^The  full  ammint  of  the  premium  on  said  policy  shall  be 
considered  as  the  earned  premium  thereon  while  said  policy 
is  in  force."  This  full  amount  is,  as  we  have  seen,  $84.09. 
We  have,  therefore,  this  situation:  In  one  part  of  the  con- 
tract between  the  parties  it  is  clearly  provided  that  $28.03, 
and  in  another  part  of  the  contract  that  $84.09,  shall  be  the 
earned  premium  for  the  said  term  of  sixty  days.  Of  course, 
it  is  true,  as  contended  by  appellant,  that  the  whole  eon- 
tract  of  the  parties  should  be  considered  and  its  various 
terms  should  be  reconciled,  if  possible.  But  these  two  pro-, 
visions  are  hopelessly  in  conflict.  A  certain  amount  is  stated 
in  the  application  as  constituting  the  earned  premium.  This 
necessarily  implies  that  no  additional  sum  is  included  there- 
in. The  note,  however,  mentions  a  larger  sum  as  the  earned 
premium.  The  case  would  be  no  different  if  the  considera- 
tion for  a  contract  were  stated  in  one  portion  thereof  to  be 
a  certain  sum  and  in  another  portion  to  be  an  entirely  dif- 
ferent sum.  For  instance,  if,  in  a  contract  between  A  and 
B  for  the  sale  of  horses,  it  was  recited  in  one  part  thereof 
that  the  price  was  $28  and  in  another  that  it  was  $84, 
could  effect  be  given  to  both  recitals? 

[1]  The  court  below,  therefore,  was  called  upon  to  de- 
termine the  effect  upon  the  rights  of  the  assured  of  these 
two  conflicting  provisions,  and  in  doing  so  it  was  guided  by 
the  well-settled  rule  as  declared  in  many  decisions  of  the 
supreme  court  of  this  state  and  of  other  courts  in  various 
jurisdictions.  As  to  this  it  may  be  said  that  the  rule  in  rela- 
tion to  accident,  fire,  marine,  and  life  insurance  is  the  same. 
In  a  fire  insurance  case  it  was  said:  "It  is  well  established 
that  conditions  which  would  provide  for  a  forfeiture  of  the 
interest  of  the  assured  or  other  persons  claiming  under  the 
policy  are  to  be  strictly  construed  against  the  insurance  corn- 
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pany,  and  if  there  is  any  ambiguity  in  a  policy  which  may 
reasonably  be  solved  by  either  one  of  two  constructions,  that 
interpretation  shall  be  adopted  which  is  most  favorable  to 
the  assured.'*  (Welch  v.  British  American  Ins.  Co.^  148 
Cal.  223,  [113  Am.  St.  Rep.  223,  7  Ann.  Cas.  396,  82  Pac. 
964].) 

In  a  life  insurance  case  the  supreme  court  said:  ''If  this 
be  so,  no  further  argument  is  needed  to  establish  the  con- 
clusion, that  under  the  settled  rule  that  policies  of  insurance 
are  to  be  construed  against  the  insurer.  .  .  .  '*  {Anderson 
V.  Mutu<a  Life  Ins.  Co.  of  New  York,  164  CaL  712,  [Ann. 
Cas.  1914B,  903,  130  Pac.  726].) 

In  the  case  of  WiUiamsburg  v.  WUliard,  164  Fed.  303, 
[90  C.  C.  A.  392,  21  L.  R.  A.  (N.  S.)  103],  the  United 
States  circuit  court  of  appeals  for  the  ninth  circuit,  in  a 
California  case,  referred  to  the  rule  as  a  maxim  as  follows: 
'^  Applying  the  maxim  that  in  construing  the  terms  of  an 
insurance  policy,  if  there  be  any  ambiguity,  it  must  be  con- 
strued most  strongly  against  the  insurers  since  the  language 
is  their  own.  ..."  Other  decisions  to  the  same  effect  are 
Berliner  v.  Travelers'  Ins.  Co.,  121  Cal.  458,  [66  Am.  St. 
Eep.  49,  41  L.  R.  A.  467,  53  Pac.  918];  Mackintosh  v. 
Agricultural  Ins.  Co.,  150  Cal.  440,  [119  Am.  St.  Rep. 
234,  89  Pac.  102];  Ooorberg  v.  Western  Assur.  Co.,  150 
Cal.  510,  [119  Am.  St.  Rep.  246,  11  Ann.  Cas.  801, 
10  L.  R.  A.  (N.  S.)  876,  89  Pac.  130] ;  O'Neil  v.  CaUdoniwn 
Ins.  Co.,  166  Cal.  310,  [135  Pac.  1121] ;  Victoria  8.  8.  Co.  v. 
Western  Assur.  Co.,  167  Cal.  348,  [139  Pac.  807]. 

[2]  Construing  said  conflicting  provisions  in  favor  of  the 
insured,  we  must  conclude  that  the  collection  of  the  note 
by  the  Insurance  Company  was  a  waiver  of  the  alleged  for- 
feiture. This  position  is  supported  by  numerous  authorities, 
among  which  we  may  quote  from  Cohen  v.  Continental  Co., 
67  Tex.  325,  [60  Am.  Rep.  24,  3  S.  W.  296],  as  follows: 
''It  may  ...  be  considered  as  settled  law  that  when  a  pol- 
icy provides  for  a  forfeiture  upon  failure  to  pay  premiums 
which  are  to  fall  due,  but  does  not  stipulate  that  upon  such 
failure  the  overdue  premiums  shall  be  considered  as  earned, 
a  demand  and  payment  of  such  premium  constitutes  a  waiver 
of  the  forfeiture.  (Joliffe  v.  Madison  Mutual  Ins.  Co.,  39 
Wis.  Ill,  [20  Am.  Rep.  35].)"  As  we  are  required  to  view 
the  casCi  it  appears,  therefore,  that  the  Insurance  Company 
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agreed  that  the  earned  premium  for  the  said  period  of  sixty 
days  should  be  only  $28,  and  after  the  expiration  of  said 
period  it  collected  the  additional  sum  of  $56  covered  by 
said  note.  In  other  words,  it  claimed  and  received  the 
benefit  of  the  payment  of  the  premium  for  the  entire  period 
of  one  year  but  sought  to  limit  its  responsibility  to  the  said 
period  of  sixty  days.  Under  the  authorities  and  according 
to  the  plain  principles  of  equity  this  it  cannot  do. 

[3]  Again,  the  forfeiture  provision  of  the  contract  was 
solely  for  the  benefit  of  the  insurer  and  as  such  could  be 
waived  by  the  company  if  it  chose  to  do  so.  [4]  It  is  true 
that  the  policy  provided  that  the  insurance  should  ipso  facto 
cease  and  determine  upon  the  default  of  the  insured,  but, 
nevertheless,  by  the  decisions  of  the  supreme  court  of  this 
state  it  has  been  held  that,  under  similar  provisions,  if  the 
Insurance  Company,  after  knowledge  of  said  default,  enters 
into  negotiations  or  transactions  with  the  assured  which  rec- 
ognize the  continued  validity  of  the  policy,  and  treats  it  as 
still  in  force,  the  right  to  claim  a  forfeiture  for  such  previ- 
ous default  is  waived.  {Murray  v.  Home  Benefit  Life  Assn., 
90  Cal.  402,  [25  Am.  St.  Rep.  133,  27  Pac.  309].) 

In  Knarston  v.  Manhattan  Ins,  Co.,  140  Cal.  62,  [73  Pac. 
740],  the  court  decided  that  a  waiver  of  forfeiture  could 
be  proven  by  parol.  In  the  decision  of  the  question,  re- 
ferring to  the  provision  in  the  policy  that  upon  a  failure  to 
make  payment  at  the  given  dates  the  policy  will  be  void,  the 
court  said:  "This  latter  provision,  however,  is  one  common 
to  insurance  policies,  and  is  solely  in  favor  of  the  company, 
and  being  so  in  its  favor  may  be  waived.'*  It  is  further 
stated  that  the  contract  continues  in  force  by  the  election  of 
the  company  not  to  avail  itself  of  the  reserved  right  of  for- 
feiture, and  that  the  policy  is  similar  to  a  lease  or  vendor's 
contract  with  condition  of  forfeiture  contained  therein  in 
reference  to  which  it  has  been  invariably  held  that  the  right 
to  declare  a  forfeiture,  being  a  matter  entirely  for  the  benefit 
of  the  lessor  or  vendor  can  be,  even  by  parol,  eflPectually 
waived  by  either.  Among  other  decisions  holding  that  such 
provision  in  a  policy  means  only  that  the  policy  shall  be 
voidable  at  the  option  of  the  company,  we  may  cite  Noem 
V.  Equitable  Life  Ins,  Co.,  37  S.  D.  176,  [157  N.  W.  308] ; 
Smith  V.  St,  Paul  F.  &  M.  Ins.  Co.,  3  Dak.  80,  [13  N.  W. 
355] ;  Origsby  v.  Russell,  222  U.  S.  149,  [Ann.  Cm.  1913B, 
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863,  36  L.  R.  A.  (N.  S.)  642,  56  L.  Ed.  133,  32  Sup.  Ct.  Rep. 
58,  see,  also,  Rose's  U.  S.  Notes].  In  other  words,  it  seems 
to  be  well  settled  that  a  policy  containing  a  forfeiture  clause 
like  the  one  in  this  ease  is  not  rendered  ineffectual  and  in- 
operative by  the  mere  default  of  the  insured  in  payment  of 
the  premium  unless  the  insurer  desires  to  so  treat  and  con- 
sider the  policy,  but  if  the  insurer  elects  to  recognize  the 
policy  as  existing  and  in  force  subsequent  to  the  date  of  the 
breach,  then  the  policy  continues  as  an  existing  and  opera- 
tive insurance  for  the  benefit  of  the  insured. 

[5]  Applying  the  foregoing  principle  to  the  facts  of  this 
case  there  can  be  no  doubt  that  the  correspondence  between 
the  parties,  which  we  have  hereinbefore  set  out,  was  so  in- 
tended and  amounted  to  the  recognition  by  the  Insurance 
Company  of  the  continued  force  and  effect  of  said  policy, 
and  that  it  cannot  be  properly  said,  as  contended  by  appel- 
lant, that  said  correspondence  amounted  to  mere  suggestions 
which  were  neither  accepted  nor  acted  upon.  In  other 
words,  it  seems  plain,  we  think,  that  under  a  fair  con- 
struction of  said  correspondence  and  negotiation  there  was 
an  express  waiver  on  the  part  of  insurer  of  its  right  to  de- 
clare the  policy  null  and  void  on  account  of  the  insured's 
failure  to  pay  the  premium  note  on  the  26th  of  September, 
1916.  The  case  falls  clearly  within  the  doctrine  of  Murray 
V.  Home  Benefit  Life  Assn.,  supra.  The  policy  therein  con- 
tained a  forfeiture  provision  in  the  event  that  the  insured 
should  neglect  or  omit  to  pay  the  last  assessment  that  might 
be  levied  on  the  certificate  within  thirty  days  from  the  date 
of  notice  thereof.  On  September  1,  1886,  the  assessments 
which  had  fallen  due  on  June  1st  and  August  1st  of  that 
year  were  still  unpaid,  and  the  defendant  on  that  day  ad- 
dressed a  note  to  said  Murray,  calling  his  attention  thereto, 
with  a  request  that  he  remit  the  amount  due.  At  or  about 
the  same  day  it  also  addressed  to  him  this  letter:  ''Accord- 
ing to  the  conditions  of  your  certificate  of  membership.  No. 
8361,  an  assessment  amounting  to  $29.40  will  be  due  and 
payable  at  this  office  on  the  1st  of  October,  1886.  Remit- 
tances should  always  be  made  payable  to  Home  Benefit  As- 
sociation, San  Francisco,  California." 

On  September  22d  the  insured  sent  a  third  person  to  the 
office  of  the  company  with  the  amount  of  the  delinquent  pay- 
ment.   The  president  of  the  company  would  not  accept  the 
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payment  but  stated  he  *' would  be  only  too  happy  to  do  so*' 
when  insured  should  come  and  tender  it  himself.  The  in- 
sured died  on  September  30,  1886,  without  having  paid  the 
premium.  The  sole  question  was  whether  there  was  a 
^  waiver  of  the  forfeiture  on  the  part  of  the  insurance  com- 
pany. In  discussing  the  question  the  court  declared  that 
the  failure  of  the  deceased  to  pay  the  assessment  of  June 
and  August  would  have  released  the  company  from  all  fur- 
ther liability  ♦/  the  defendant  company  had  so  elected.  After 
stating  the  general  rule  as  to  waiver,  which  we  have  before 
set  out,  the  court  proceeds:  *'The  respondent,  while  not  dis- 
puting the  general  rule  that  a  forfeiture  may  be  waived  at 
the  option  of  the  person  entitled  to  enforce  it,  insists  that 
the  letters  of  the  defendant,  above  referred  to,  show  only 
an  oflEer  by  it  to  waive  the  previous  default  in  the  payment 
of  the  June  and  August  assessments  upon  condition  that 
such  past  due  assessments  were  immediately  paid,  and  while 
the  insured  continued  in  the  same  state  of  health."  After 
stating  that  there  were  no  such  conditions  in  the  letter  and 
that  a  tender  within  a  reasonable  time  with  the  amount 
due  would  have  been  suflScient  to  continue  the  policy  in 
force,  the  court  further  said:  ''But  the  letter  notifying 
the  insured  that  an  assessment  would  be  due  and  payable 
on  October  1st,  and  in  substance  requesting  payment,  of 
itself  constituted  a  waiver  of  the  previous  default,  and  must 
be  construed  as  an  unconditional  offer  to  accept  payment 
of  that  assessment  on  or  before  the  date  named.  It  was, 
in  effect,  an  assertion  that  the  certificate  was  still  in  force, 
and,  notwithstanding  previous  defaults  known  to  the  defend- 
ant, would  remain  in  force  until  the  date  therein  named  for 
such  payment."  The  point  is  also  covered  by  the  two  de- 
cisions of  the  supreme  court  in  Knarston  v.  Manhattan  Life 
Ins.  Co.,  124  Cal.  74,  [56  Pac.  773],  and  140  Cal.  57,  [73 
Pac.  740].  Therein  is  quoted  with  approval  the  following 
statement  of  the  rule  in  Titus  v.  GZetm  FaUs  Ins.  Co.,  81 
N.  Y.  419:  ''But  it  may  be  asserted  broadly  that  if  in  any 
negotiations  or  transactions  with  the  assured  after  knowledge 
of  the  forfeiture  it  recognized  the  continued  validity  of  the 
policy,  or  does  acts  based  thereon,  or  required  the  insured, 
by  virtue  thereof,  to  do  some  act  or  incur  some  trouble  or 
expense,  the  forfeiture,  as  a  matter  of  law,  is  waived;  and 
it  is  now  settled  in  this  court  after  some  differences  of  opin- 
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ion  that  such  a  waiver  need  not  be  based  upon  any  new 
agreement  or  an  estoppel."  In  the  second  decision  in  the 
Knarston  case  the  supreme  court  reiterates  and  reaflSrms  the 
rule:  **When  an  insurance  company,  with  full  knowledge  of 
aU  the  facts  enters  into  negotiations  with  the  assured,  recog- 
nizing the  continued  validity  of  the  policy,  the  right  to  for- 
feiture of  the  previous  default,  which  may  be  asserted,  is 
waived,"  and  in  confirmation  of  said  doctrine  many  cases 
from  other  jurisdictions  are  cited  therein. 

In  the  Noem  case,  supra,  there  was  a  default  on  the  part 
of  the  insured  and  thereafter  the  company  wrote  him  as 
follows:  **We  note  that  the  premium  due  June  18,  1913,  on 
your  policy  in  our  company  No.  72,972  is  still  unpaid,  and 
we  write  to  remind  you  of  the  matter  as  we  are  inclined 
to  think  you  have  simply  overlooked  this.  The  contract  has 
many  liberal  features  and  we  are  sure  you  do  not  wish  to 
forfeit  the  protection  it  affords.  .  .  .  Kindly  complete  this 
health  certificate  and  return  to  us  with  a  remittance  for  the 
amount  of  the  premium."  The  health  certificate  was  not 
furnished  and  the  court  held  the  insurer  liable  on  the  policy 
by  reason  of  the  fact  that  said  letter  indicated  an  intention 
on  the  part  of  the  company  to  treat  the  contract  as  in  force, 
and,  therefore,  it  amounted  to  a  waiver  of  the  default. 

It  is  quite  plain  from  the  correspondence  herein  that  the 
Insurance  Company  continued  to  recognize  the  existence  of 
said  policy  after  said  default  of  September  26th.  For  in* 
stance,  on  October  3d,  six  days  after  the  insured  was  in 
default,  in  a  letter  to  him,  the  assistant  secretary  of  the  com- 
pany, acknowledging  the  receipt  of  insured's  letter  of  the 
28th  of  September,  stated:  **We  are  advising  Mr.  Larrabee 
of  your  desire  to  reduce  the  policy  and  instructing  him  to 
take  the  matter  up  with  you  at  once."  The  letter  contained 
no  statement  that  the  policy  was  forfeited  nor  did  it  inti- 
mate in  the  slightest  degree  that  the  company  regarded  it  as 
having  lapsed.  On  the  contrary,  it  clearly  implied  that  the 
company  recognized  it  as  still  in  force  and  would  consider 
the  insured's  proposal  for  a  change  in  the  policy.  Again, 
on  October  7th,  eleven  days  after  the  default,  Mr.  Larrabee, 
the  general  agent  of  the  company,  virtually  admitted  that 
the  policy  was  still  in  force  by  stating  to  the  insured  that 
"it  would  be  necessary  for  you  to  pay  the  balance  due  on 
your  premium  and  reduce  it  next  year,   if  you   choose." 
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There  could  scarcely  be  any  more  emphatic  recognition  of 
the  continiied  existence  of  the  policy  and  of  the  intcntioD 
and  purpose  of  the  company  to  give  the  insured  a  further 
opportunity  to  pay  the  premium  or  to  enter  into  a  new 
contract  for  the  modification  of  said  policy  than  is  found  in 
the  language  of  these  letters.  It  may  be  said  that  this  con- 
clusion is  further  strengthened  by  the  said  letter  of  Oc- 
tober 11th,  in  which  the  insured  was  told  that  he  could  pay 
some  part  of  the  premium  and  that  the  balance  would  be 
extended,  and  also  that  the  policy  could  not  be  reduced  until 
the  ''beginning  of  the  second  year."  This  language  implies 
that  the  insured  would  have  the  privilege  of  reducing  the 
policy  at  the  end  of  the  first  year.  This,  of  course,  is  en- 
tirely inconsistent  with  the  theory  that  the  policy  had  be- 
come null  and  void  by  reason  of  the  default  of  the  insured. 
We  deem  it  unnecessary  to  cite  further  authorities  upon 
the  question  herein  presented.  We  think  that  the  position 
taken  by  respondent  is  in  accordance  with  law  and  the  facts 
of  the  case.  This  conclusion  may  be  based  upon  any  or  all 
of  the  propositions  stated  substantially  in  the  language  of 
respondent  as  follows:  First,  under  a  proper  construction  of 
the  contract,  giving  due  regard  to  the  earned  premium  pro- 
visions of  said  application,  the  collection  of  the  note  by  the 
insurer  was  a  waiver  of  the  alleged  forfeiture,  if  such  for- 
feiture had  ever  existed.  Second,  the  policy  did  not  lapse 
and  the  company's  liability  thereunder  did  not  end  because 
of  nonpayment  at  maturity  of  the  note  dated  July  28,  1916, 
and  due  September  26, 1916,  but,  on  the  contrary,  the  condi- 
tion in  the  poli(7  that  it  should  be  void  if  the  premium 
note  was  not  paid  when  due  meant  only  that  it  should  be 
voidable  at  the  option  of  the  company;  that  the  company 
waived  the  forfeiture  and  by  accepting  the  balance  of  the 
premium  treated  the  contract  as  subsisting  after  the  breach. 
Third,  the  said  correspondence  constituted  a  waiver  on  the 
part  of  the  insurer  of  any  right  that  theretofore  may  have 
existed  to  forfeit  the  policy. 

We  think  the  judgment  is  just  and  in  accordance  with 
the  requirement  of  the  law  and  the  contract  of  the  parties, 
and  it  is,  therefore,  aflSrmed. 

Ellison,  P.  J.,  pro  tern.,  and  Hart,  J.,  concurred. 
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[CU.  No.  8205.    First  Appellate  Distriet,  BiTision  One. — NoTember  1, 

1919.] 

NORTHERN  REDWOOD  LUMBER  COMPANY  (a  Corpo. 
ration),  Petitioner,  v.  INDUSTRIAL  ACCIDENT  COM- 
MISSION  et  al.,  Respondents. 

fl|  Workmen's  Compknsation  Act — Jttbisdiction  or  Commission  to 
Amend  Awaxds  —  Tims.  —  After  the  expiration  of  the  perioO 
ivithin  whieh  a  rehearing  may  be  had  under  the  Workmen's  Com- 
pensation Act,  the  Industrial  Accident  Commission  has  no  juris- 
tifction  or  power  to  alter  or  amend  in  any  way  a  decision  or 
award  which  has  been  made  by  it,  except  that,  nnder  the  terms  of 
section  20  (d)  of  said  act,  it  is  f^ven  continuing  jurisdiction  to  alter 
or  amend  its  award  during  a  period  of  245  weeks  from  the  date 
of  the  injury  upon  the  proof  or  showing  of  facts  occurring  after 
the  making  of  said  award  and  within  said  last-named  period. 

[21  Td. — Award  Against  Employxr  Cabbyino  Insuranc»— Applica- 
tion FOB  Bkliki»— Want  of  Jubisdiction  to  Grant. — ^While  an 
employer  is  entitled  to  be  relieved  from  liability  under  the  provi- 
sions of  section  80  (e)  of  the  Workmen's  Compensation  Act,  where 
it  is  insured  against  liability  for  compensation  with  an  insurance 
carrier  at  the  time  it  presents  its  answer  before  the  commission 
and  at  the  time  a  hearing  is  had  thereon,  if  no  such  claim  is  made 
at  that  time  nor  for  more  than  three  years  thereafter,  and  after 
the  time  for  a  rehearing  has  long  since  expired,  the  commission 
has  no  jurisdiction  to  make  an  order  relieving  it  from  liability 
upon  the  award. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  an 
order  of  the  Industrial  Accident  Commission  refusing  to  re- 
lieve an  employer  from  liability.    Denied. 

The  facts  are  stated  in  the  opinion  of  the  court 

Redman  &  Alexander  for  Petitioner. 

A.  E.  Graupner  and  Warren  H.  Pillsbury  for  Respondent. 

THE  COURT. — The  facts  of  the  case  are  these:  Albert  C. 
Lay,  an  employee  of  the  Northern  Redwood  Lumber  Com- 
pany, the  petitioner  herein,  was  killed  while  in  course  of 
such  employment  on  February  24,  1916.  An  application  for 
an  award  was  filed  by  the  parents  of  the  deceased  on  March 
lOy  1916,  against  the  said  employer,  no  reference  being  maae 
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in  the  application  to  the  existence  of  any  insurance  carrier. 
The  employer  filed  its  answer  on  March  21,  1916,  raising 
certain  issues  but  not  setting  up  the  fact  of  its  insurance. 
On  March  27,  1916,  however,  the  California  Casualty  Com- 
pany, which  was  at  the  time  of  said  casualty  the  insurer  of 
the  Northern  Redwood  Lumber  Company,  filed  its  appear- 
ance and  answer  in  the  case  in  its  capacity  as  such  insurer, 
and  was  thereupon  joined  as  a  party  defendant.  The  mat- 
ter went  to  hearing  before  the  commission,  and  its  award 
was  entered  June  13,  1916,  in  favor  of  the  applicants  and 
against  both  the  employer  and  its  insurer.  No  petition  for 
rehearing  was  filed  and  nothing  further  was  done  in  the 
proceeding  except  that  the  insurer  made  for  some  period 
of  time  the  payments  which  were  provided  for  in  said  award. 
On  June  30,  1919,  three  years  after  the  making  of  said 
award,  the  employer  made  an  informal  request  of  the  com- 
mission for  relief  from  liability  upon  the  award  under  the 
provisions  of  section  30(e)  of  the  Workmen's  Compensation 
Act  (Stats.  1917,  p.  859).  This  informal  petition  having 
been  denied,  a  formal  petition  for  such  relief  was  filed,  which 
was  also  denied,  whereupon  the  Northern  Redwood  Lumber 
Company  filed  its  petition  herein  for  a  writ  of  review  as 
to  said  last-named  order. 

The  claim  cf  the  petitioner  herein  is  that  under  the  pro- 
visions of  said  section  30(e)  of  the  Workmen's  Compensa- 
tion Act  it  was  entitled  at  any  time  after  the  entry  of  said 
award  to  present  its  petition  to  the  commission  for  release 
from  liability  under  the  terms  of  said  section  of  the  act, 
and  that  the  commission,  upon  the  showing  required  to  be 
made  under  said  section,  was  bound  to  enter  its  order  for 
such  relief,  and  had  no  jurisdiction  to  make  or  enter  any 
other  order  having  the  effect  of  denying  the  right  of  the 
petitioner  to  such  relief. 

[1]  On  the  other  hand,  the  respondents  herein  contend 
that  under  section  20(d)  of  the  Workmen's  Compensation 
Act  the  commission  has  no  jurisdiction  or  power  to  alter  or 
amend  in  any  way  a  decision  or  award  which  has  been  made 
by  it  after  the  period  provided  for  a  petition  for  rehearing 
has  expired,  except  that,  under  the  terras  of  said  section 
20(d)  of  said  act,  it  is  given  continuincr  .inrisdiction  to  alter 
or  amend  its  award  durinjr  a  period  of  245  weeks  from  the 
date  of  the  injury  upon  the  proof  or  showing  of  facts  oo- 
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curring  after  the  making  of  said  award  and  within  said  last- 
named  period,  and  that  the  application  of  the  employer 
herein  for  an  order  altering  or  amending  the  award  of  the 
commission  so  as  to  exclude  it  from  its  terms  as  a  judgment 
debtor  thereunder,  not  having  been  based  upon  any  new 
facts  occurring  since  the  making  of  said  award,  did  not 
bring  the  case  within  the  limited  jurisdiction  of  the  com- 
mission as  provided  in  said  last-named  section. 

[2]  We  are  of  the  opinion  that  this  contention  on  the  part 
of  the  respondents  herein  must  be  sustained  upon  the  author- 
ity of  Oeorffia  Casualty  Co,  v.  Industrial  Ace,  Cam.,  177  Cal. 
289,  [170  Pac.  625],  in  which  case  it  was  held  by  the  su- 
preme court  that  the  jurisdiction  of  the  commission  over  its 
awards  expired  when  it  denied  an  application  for  rehearing 
thereon,  or  when  the  time  to  make  such  application  had 
passed,  except  for  the  continuing  jurisdiction  of  the  commis- 
sion to  alter  or  amend  its  awards  under  section  20(d)  of 
the  act,  which  was  confined  to  cases  where  the  application 
was  predicated  upon  new  facts  occurring  since  the  making 
of  the  award.  In  the  instant  case  there  are  no  new  facts 
arising  since  the  making  of  the  award  in  question  upon 
which  the  petitioner's  application  could  be  predicated.  It 
was  entitled  to  be  relieved  of  liability  under  the  provisions 
of  section  30(e)  of  the  act  at  the  time  it  presented  its  an- 
swer before  the  commission  and  at  the  time  a  hearing  was 
had  thereon.  It  made  no  such  claim  at  that  time  nor  for  a 
period  of  more  than  three  years  thereafter  and  after  the 
time  for  a  rehearing  had  long  since  expired.  The  applica- 
tion which  the  petitioner  herein  finally  made  was  in  effect 
for  an  order  altering  and  amending  the  commission's  judg- 
ment and  award ;  and  under  the  authority  of  the  case  above 
cited  we  are  constrained  to  hold  that  the  commission  had  no 
jurisdiction  to  make  the  required  order. 

It  follows  that  the  application  herein  must  be  denied.  It 
is  so  ordered. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  December  29,  1919. 

AH  the  Justices  concurred. 
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[Oiy.  No.  £068.    Third  Appellate  DiBtrict.— November  S,  1919.] 

CHANNAN  SINGH,  Petitioner,  v.  SUPEEIOR  COUET  OP 
GLENN  COUNTY  et  al.,  Respondents. 

[1]  Public  OFnciss — District  Attoenkt— State  OmoBB. — ^While  a 
district  attorney  is  a  coimtj  offioer  in  the  sense  that  the  exereise 
of  his  powers  as  such  is  limited  territorial!/  to  the  county  for 
which  he  has  been  elected,  considering  the  nature  and  purposes  of 
county  governments,  he  is  a  state  ofioer,  or,  perhaps  it  would  be 
more  correct  to  say,  a  part  of  a  political  organization  which  is 
itself  an  agent  of  the  state. 

[2]  Id. — Civil  Exeoutivs  OrriCEB. — A  district  attorney  is  a  civil  ex- 
ecutive  officer,  and  not  a  judicial  officer. 

[3]  Id.-— Kxxgutive  Officib  ov  Stats— Gonstbuotion  ow  Section  67, 
PftNAL  Cods. — ^A  district  attorney  is  an  "executive  officer  of  this 
state"  within  the  contemplation  of  section  67  of  the  Penal  Code, 
which  makes  it  a  felony  to  give  or  offer  any  bribe  to  any  execu- 
tive officer  of  this  state,  with  intent  to  influence  him  in  respect 
to  any  act,  decision,  vote^  opinion,  or  other  proceeding  as  such 
officer. 

[4]  Statutory  Oonstbxjotion — Consideration  or  Consequences.^ 
Where  the  language  of  a  statute  is,  upon  its  face,  ambiguous,  or 
its  meaning  likewise  uncertain  or  obscure,  the  consequences  of  a 
particular  construction  or  interpretation  of  such  statute  may  bo 
taken  into  consideration.  The  courts  are  not  compelled  to  give  to 
a  statute  a  meaning  which  would  lead  to  absurd  consequences. 

PROCEEDING  in  Prohibition  to  restrain  and  prohibit 
the  Superior  Court  of  Glenn  County  and  William  M.  Pinch, 
Judge  thereof,  from  hearing,  proceeding  with  and  deciding 
any  matter  in  connection  with  a  certain  indictment  Dis- 
missed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  T.  Belieu  and  Arthur  C.  Huston  for  Petitioner. 

XJ.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Deputy 
Attorney-General,  for  Respondents. 

HART,  J.^The  petition  asked  for  a  writ  of  prohibition 
restraining  and  prohibitinpr  respondents  from  hearing,  pro- 
ceeding with,  and  deciding  any  matter  in  relation  to  a  cer- 
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tain  indictment  returned  by  the  grand  jury  of  Qlenn  Coun- 
ty against  petitioner. 

The  charging  part  of  said  indictment  reads  as  follows: 
"The  said  Channan  Singh  .  .  .  did  then  and  there  willfully, 
unlawfully  and  feloniously  and  corruptly,  offer  and  give  a 
bribe,  to  wit:  Five  hundred  dollars,  in  currency,  lawful 
money  of  the  United  States,  to  one  H.  W.  McQowan,  who 
was  then  and  there,  and  on  the  6th  day  of  Jan.,  1919, 
and  ever  since  said  time  has  been  and  now  is,  an  executive 
officer  of  the  state  of  California,  to  wit,  the  duly  elected, 
qualified  and  acting  district  attorney  of  the  county  of  Glenn, 
state  of  California,  with  the  intent  then  and  there  will- 
fully, unlawfully,  feloniously  and  corruptly  to  influence  the 
act,  vote,  decision  and  opinion  of  the  said  H.  W.  McGowan, 
as  such  officer,  in  respect  to  the  prosecution  of  a  certain  ac- 
tion entitled  The  People  of  the  State  of  California  v.  Santa 
Singh,  Mit  Singh  and  Ishar  Singh,  on  the  charge  of  the 
crime  of  assault  with  a  deadly  weapon  with  the  intent  to 
commit  murder,  .  .  .  then  and  there  .  .  .  pending  in  the 
superior  court  of  the  county  of  Glenn,  state  of  California, 
contrary,''  etc. 

The  indictment  herein  assailed  is  based  on  section  67  of 
the  Penal  Code,  which  reads:  ''Every  person  who  gives  or 
offers  any  bribe  to  any  executive  officer  of  this  state,  with 
intent  to  influence  him  in  respect  to  any  act,  decision,  vote, 
opinion,  or  other  proceeding  as  such  officer  is  punishable  by 
imprisonment  in  the  state  prison  not  less  than  one  nor  more 
than  fourteen  years,  and  is  disqualified  from  holding  any 
office  in  this  state." 

The  contention  of  the  petitioner  is  that  a  district  attorney 
is  neither  an  executive  officer  nor  an  officer  of  the  state. 

Waiving  consideration  of  the  question,  which,  under  some 
of  the  decisions  in  this  state,  might  arise  here,  whether  the 
petitioner  has  available  to  him  for  the  relief  he  seeks  by  this 
proceeding  a  plain  and  an  adequate  remedy  in  the  ordinary 
course  of  law,  the  real  ground  of  his  objection  to  the  in- 
dictment being  that  that  document  does  not  state  a  public 
offense  under  any  known  law  of  this  state,  we  will  proceed 
to  consider  the  merits  of  the  contention  advanced  by  him. 

[1]  It  may  first  be  conceded  that  a  district  attorney  is 
a  county  officer  in  at  least  a  geographic  sense — that  is  to 
say,  that  the  exercise  of  his  x>owers  as  such  is  limited  terri- 
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torially  to  the  county  for  which  he  has  been  elected.  But, 
considering  the  nature  and  purposes  of  county  governments, 
he  is  also  in  a  sense  a  state  officer,  or,  perhaps  it  would  be 
more  correct  to  say,  a  part  of  a  political  organization  which 
is  itself  an  agent  of  the  state.  The  authorities  are  quite 
uniform  upon  the  proposition  that  all  the  powers  and  func- 
tions of  a  county  government  organization  have  direct  and 
exclusive  reference  to  the  general  policy  of  the  state,  and 
are,  in  fact,  but  a  branch  of  the  general  administration  of 
that  policy.  (Dillon  on  Municipal  Corporations,  5th  ed., 
sec.  35;  People  v.  Sacramento  County,  45  Cal.  692;  People 
V.  McFadden,  81  Cal.  489,  498,  [15  Am.  St.  Rep.  66,  22 
Pac.  851] ;  Cownty  of  San  Mateo  v.  Cobwrn,  130  Cal.  636, 
[63  Pac.  78,  621] ;  Reclamation  Dist.  No,  1500  v.  SuperiofS 
Cou.n,  171  Cal.  672,  679,  [154  Pac.  845] ;  Cotmty  of  Sac^ 
ramento  v.  Chambers,  33  Cal.  App.  142,  [164  Pac.  613]; 
Dillwood  V.  Riecks,  42  Cal.  App.  602,  [184  Pac.  35].)  The 
more  important  duties  of  a  district  attorney  are  the  prose- 
cution of  criminal  cases,  which  are  prosecuted,  not  in  the 
name  of  the  county  or  the  people  of  the  county,  but  in  the 
name  of  the  people  of  the  state.  The  legislature,  in  section 
771  of  the  Penal  Code,  seems  to  have  proceeded  upon  the 
theory  that  the  district  attorney,  in  exercising  his  powers  as 
such,  acts  for  the  state.  That  section  provides  that  when 
an  accusation  is  presented  by  the  grand  jury  of  a  county 
against  the  district  attorney,  the  judge  of  the  superior  court 
in  and  for  the  county  in  which  such  accusation  is  presented 
must,  upon  the  delivery  of  the  accusation  to  him,  "appoint 
someone  to  act  as  prosecuting  officer  in  the  matter,  or  place 
the  acciisation  in  the  hands  of  the  district  attorney  of  an 
adjoining  county  and  require  him  to  conduct  the  proceed- 
ings.** This  language  is  mandatory,  and  if  the  judge  should 
elect  to  order  a  district  attorney  of  an  adjoining  county  to 
prosecute  the  accusation,  that  officer  would  be  compelled  to 
perform  that  duty.  Hence,  it  is  dear  that  the  theory  of 
that  provision  of  section  771  is  that,  in  the  performance  of 
the  duties  imposed  upon  that  officer  by  law,  a  district  attor- 
ney acts  for  the  state  within  the  territorial  limits  of  the 
county  for  which  he  was  elected ;  for  it  is  hardly  supposable 
that,  if  that  was  not  the  theory  of  said  provision,  the  legis- 
lature would  have  authorized  the  imposition  upon  an  official 
in  one  county  the  performance  of  duties  appertaining  to 
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his  office  in  another  county.  But  this  discussion,  in  view  of 
the  conclusion  at  which  we  have  arrived  upon  points  the  de- 
cision of  which  is  decisive  of  this  case,  may  well  be  regarded 
as  unnecessary  or  academic. 

[2]  As  above  stated,  the  petitioner  contends  that  a  diS" 
trict  attorney  is  not  an  executive  but  a  judicial  oflScer,  hence 
that  officer  does  not  come  within  the  class  of  officers  men- 
tioned in  section  67  of  the  Penal  Code,  the  bribing  of  or 
offering  to  bribe  whom  is  by  said  section  made  a  public  of- 
fense. There  are  some  decisions  in  other  jurisdictions  which 
say  that  a  district  attorney  is  a  judicial  officer.  We  cannot 
assent  to  that  proposition,  so  far  as  this  state  is  concerned. 
In  the  first  place,  it  is  to  be  stated  that  the  legislature  in 
general  language  contained  in  section  343  of  the  Political 
Code  designates  a  district  attorney  as  a  ''civil  executive  offi- 
cer.*' In  the  second  place,  we  remark  that  we  cannot  con- 
ceive of  any  duty  among  those  imposed  by  law  on  a  district 
attorney  which  is  of  a  judicial  nature,  except  perhaps  the 
duty  of  giving  legal  opinions  to  other  county  officers  with 
respect  to  their  official  duties,  which,  strictly  speaking,  is 
not  judicial,  for,  when  performing  such  a  duty,  he  does  no 
more  than  the  lawyer  engaged  in  private  practice  does  when 
advising  his  clients.  The  attorney-general  of  the  state  is  re- 
quired to  advise  the  several  other  state  executive  and  ad- 
ministrative officers  with  regard  to  their  respective  duties, 
but  he  is  also  designated  by  said  section  343  of  the  Political 
Code  as  a  ''civil  executive  officer.'' 

[3]  Section  67  of  the  Penal  Code,  it  will  be  noted, 
provides  that  "every  person  who  gives  or  offers  any  bribe 
to  any  executive  officer  of  this  state/'  etc.,  and  the  argu- 
ment is  that  the  language  italicized  was  intended  to  be 
understood  as  being  synonymous  with  the  phrase,  "state 
officer."  That  position  cannot,  in  our  opinion,  be  sustained. 
We  think  what  the  legislature  intended  to  say  in  section  67 
was  that  "every  person  who  gives  or  offers  any  bribe  to  any 
executive  officer  in  this  state,"  etc.  This  construction  is 
strengthened  by  the  consideration  that  there  is  no  other  sec- 
tion in  the  Penal  Code  which  makes  it  a  crime  to  give  or 
offer  a  bribe  to  an  executive  officer,  either  county  or  state, 
for  the  purpose  of  corruptly  influencing  bis  official  action 
than  section  67,  and  we  shall  not  commit  ourselves  to  the 
belief,  in  the  absence  of  more  persuasive  reasons  than  those 
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which  learned  counsel  have  been  able  to  present  here,  that 
the  legislature  has  either  intentionally  or  inadvertently  omit- 
ted to  pass  a  law  authorizing  the  punishment  of  a  person 
for  corrupting  or  attempting  to  corrupt  a  county  executive 
officer.  And  if  the  legislature  had  intended  to  limit  the 
application  of  section  67  to  state  officers,  it  would  have  been 
a  very  easy  matter  for  it  to  have  given  apt  and  unambiguous 
expression  of  such  intention.  It  would  have  undoubtedly 
said  if  such  had  been  its  purpose,  ''any  state  executive 
officer,"  in  the  place  of  "any  executive  officer  of  this  state." 

[4]  It  is  a  familiar  rule  of  statutory  construction  that 
where  the  language  of  a  statute  is,  upon  its  face,  ambiguous, 
or  its  meaning  likewise  uncertain  or  obscure,  the  conse- 
quences of  a  particular  construction  or  interpretation  of 
such  statute  may  be  taken  into  consideration.  If  the  con- 
struction of  section  67  of  the  Penal  Code  contended  for  by 
petitioner  were  to  be  adopted,  the  result  would  be  that  no 
punishment  could  be  inflicted  upon  a  person  for  giving  or 
offering  a  bribe  to  a  county  executive  officer.  The  language 
of  said  section,  as  is  plainly  manifest,  does  not  make  it 
clear  that  the  legislature  intended  to  restrict  the  operation 
of  the  section  to  state  officers.  While  it  may  be  conceded 
that,  without  consideration  of  the  consequences  following 
from  such  a  construction  of  the  section,  it  might  with  some 
show  of  reason  be  held  that  the  legislature  intended  the 
section  to  be  so  restricted,  it  can,  likewise  viewed,  reason- 
ably be  held  to  be  the  legislative  intent  at  the  bottom  of  the 
section  to  include  within  the  purview  of  its  provisions  any 
executive  officer  in  this  state,  whether  state,  county,  or  mu- 
nicipal. Under  this  view  of  the  section,  we  are  not  com- 
pelled to  give  to  it  a  meaning  which  would  lead  to  absurd 
consequences. 

We  have  carefully  examined  the  very  able  brief  of  coun- 
sel for  petitioner  and  the  authorities  cited  therein  in  sup- 
port of  their  several  contentions  here.  We  have  found  noth- 
ing in  the  cases  or  other  authorities  cited  which  have  tended 
to  lead  us  from  the  conclusion  herein  arrived  at. 

The  alternative  writ  is  discharged  and  this  proceeding  dis- 
missed. 

Ellison,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred. 
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[CiT.  No.  2938.    First  Appellate  IMfftriet,  DiyisioB  One.— November  8, 

1919.] 

CALIFORNIA  CANNERIES  COMPANY  (a  Corporation). 
Respondent,  v.  GREAT  WESTERN  LUMBER  COM- 
PANY (a  Corporation),  Appellant. 

[1]  Contracts — Bbxaoh— PxBfOBMANOx  of  Conditions  Precedxnt— 
Pleading. — In  an  action  for  damages  for  an  alleged  breach  of  a 
contract,  performance  of  conditions  precedent  in  the  contiact  must 
be  averred  in  the  complaint,  either  specifically  or  by  authorised 
general  averment,  or  a  waiver  thereof  alleged. 

[2]  Id, — ^Necessity  fob  Bequest — ^Pleading  and  PaooF. — Whenever  it 
is  essential  to  a  cause  of  action  for  breach  of  contract  that  the 
plaintiff  should  have  actually  requested  the  defendant  to  perform 
its  contract,  todi  request  must  bo  stated  in  the  eomplaint  and 
proved. 

[3]  Id.— When  Bequest  Condition  Pbbobdent,— If  the  contract  whieh 
has  been  broken  provided  for  the  delivery  of  the  goods  to  the 
buyer  on  request,  it  is  a  condition  precedent  to  the  buyer's  right 
of  action  that  be  should  make  thia  request 

[4]  Id.~Agtion  fob  Breach — ^Pleading— Finding — Appeal— Presump- 
tion— Evidence. — ^Where  the  complaint  in  an  action  for  damages 
for  an  alleged  breach  of  contract  for  the  delivery  of  boz-shook 
alleges  "that  defendant  has  failed,  neglected  and  refused  to  deliver" 
an  amount  of  boz-shook,  and  the  court  finds  "that  defendant  has 
broken  said  agreement,  in  that  it  failed,  neglected  and  refused  to 
deliver"  the  same,  it  must  be  assumed  on  appeal,  in  the  absence 
of  a  bin  of  ezeeptions,  that  the  evidence  presented  in  support  of 
this  finding  was  competent  to  establish  the  allegation  of  the  com- 
plaint, and  was  received  without  any  objection,  and  was  sufficient 
to  sustain  the  facts  found. 

[5]  Id.  —  Imferfeotlt  Pleaded  Facts  —  Presumptions  After  Judg- 
ment.— The  court  will  intend,  after  judgment,  in  order  to  support 
it,  that  facts  imperfectly  alleged  have  been  established,  but  it 
win  not  presume  for  such  purpose  that  material  facts  not  at  ail 
stated  have  been  proved. 

[6]  Id. — ^Bemedy  of  Defendant. — In  an  action  for  damages  for  an 
alleged  breach  of  contract,  if  there  is  not  an  absence  of  an  aver- 
ment as  to  the  performance  of  the  conditions  precedent  but  only 
a  defective  pleading  of  such  performance,  the  point  wiU  be  well 
taken  upon  special   demurrer,  but  not  upon  a  general   demurrer. 

£7]  Id. — ^Demand  fob  Deltveby — Condition  Precedent — Sufficiency 
OF  Allegation. — In  an  action  for  damans  for  an  alleged  breach 
of   contract    for  the  delivery  of   boz-shook,   an  allegation  in   the 
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eomplaint  "that  defendant  bas  failed,  neglected  and  refused  to 
deliver"  the  box-shook  ie  an  allegation  from  which  the  giving  of 
the  neceeeary  orders  to  the  defendant  to  furnish  such  boz-sfaook  as 
required  by  the  contract  may  reasonably  be  implied. 
[8]  Appeals — ^Points  not  Raised  on  Submission — Heheabino. — A  re- 
hearing will  not  be  granted  to  consider  points  not  presented  in  the 
briefs  or  arguments  upon  which  the  case  was  submitted  for  deci- 
sion.    (On  denial  of  rehearing.) 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  E.  P.  Shortall,  Judge. 
AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Marcel  E.  Gerf  and  C,  H.  Sooy  for  Appellant 

John  B.  Jones  for  Respondent 

WASTE,  P.  J.— Plaintiff  brought  this  action  to  recover 
damages  for  alleged  breach  of  a  contract  to  furnish  material 
for  making  boxes.  Defendant,  after  demurrer  (general  as 
to  the  point  here  involved),  overruled,  denied  generally  and 
specifically  the  allegations  of  the  complaint,  and  by  way  of 
cross-complaint  set  up  a  common  count  for  goods,  to  wit, 
box-shook,  sold  and  delivered.  The  trial  court  found  in 
favor  of  plaintiff  as  prayed,  but  offset  the  damages  by  the 
amount  claimed  in  the  cross-complaint  and  entered  judgment 
accordingly.    Defendant  appeals  on  the  judgment-roll  alone. 

The  complaint  alleges  the  execution  of  the  contract  be- 
tween the  plaintiff  and  the  defendant,  setting  forth  a  copy, 
and  that  the  delivery  of  the  box  material  was  to  be  made 
in  carload  lots,  at  the  cannery  of  plaintiff  in  San  Francisco. 
Then  occurs  the  following  allegation:  ''That  defendant  has 
failed,  neglected  and  refused  to  deliver  [certain  described 
material],  to  plaintiff's  damage  in  the  sum  of  $4,167.94.'' 
This  is  followed  by  the  prayer  for  judgment. 

Under  the  terms  of  the  contract,  the  defendant  agreed  to 
sell  to  plaintiff,  and  the  plaintiff  undertook  to  purchase, 
receive,  and  pay  for,  upon  the  specified  terms  and  prices, 
** their  entire  requirements  in  box-shook  for  their  own  use." 
Defendant  agreed  to  fill  all  orders  promptly  as  it  might 
receive  the  same  from  the  plaintiff,  all  shook  to  be  shipped 
between  April  1,  1917,  and  January   1,  1918,  as  ordered 
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by  plaintifF,  delivery  to  be  made  within  ten  days  from  the 
time  the  order  was  received. 

The  court  found  **that  defendant  has  broken  said  agree- 
ment, in  that  it  has  failed,  neglected  and  refused,  to  de- 
liver" the  material  as  in  the  complaint  described;  that  plain- 
tiff thereupon  purchased  said  box-shook  in  the  open  market 
and  paid  therefor  the  market  value,  to  wit,  $14,864.55;  that 
the  price  for  the  same,  according  to  the  contract,  was  $10,- 
696.61 ;  that  the  difference  between  the  market  value  and  the 
contract  price  was  $4,167.94;  that  plaintiff  was  indebted  to 
defendant,  for  box-shook  sold,  $2,311.91,  which  amount,  plus 
a  small  demurrage  charge,  was  deducted  from  the  differ- 
ence between  the  contract  price  and  the  amount  plaintiff 
was  compelled  to  pay  in  the  open  market.  The  judgment 
before  mentioned  followed  these  findings. 

But  one  question  is  presented  for  consideration  on  this 
appeal.  Does  the  complaint  state  facts  sufficient  to  support 
the  judgment!  Appellant  contends  that  the  judgment  must 
be  reversed  because  it  does  not  appear  from  the  complaint 
that  the  plaintiff  ever  required  of  defendant  any  box-shook 
that  was  not  delivered,  or  gave  any  orders  to  defendant  that 
were  not  promptly  filled,  or  delivery  made  within  the  time 
specified  in  the  contract.  In  other  words,  it  insists  that  it 
was  a  condition  precedent,  devolving  on  plaintiff,  to  make 
a  demand  for  the  delivery  of  such  box-shook  as  it  required, 
before  defendant  was  obligated  to  deliver,  and  that  the 
failure  to  allege  such  demand  in  its  complaint  is  fatal  to 
plaintiff's  cause  of  action. 

[1]  It  is  a  general  rule  that  performance  of  conditions 
precedent  in  a  contract  must  be  averred  in  the  complaint, 
either  specifically  or  by  authorized  general  averment,  or  a 
waiver  thereof  alleged.  (21  R.  C.  L.  462.)  [2]  Whenever 
it  is  essential  to  the  cause  of  action  that  the  plaintiff  should 
have  actually  requested  the  defendant  to  perform  its  con- 
tract, such  request  must  be  stated  in  the  complaint  and 
proved.  (4  Ency.  of  PI.  &  Pr.  647.)  [3]  "If  the  contract 
which  has  been  broken  provided  for  the  delivery  of  the  goods 
to  the  buyer  on  request,  it  is  a  condition  precedent  to  the 
buyer's  right  of  action  that  he  should  make  this  request.'* 
(Benjamin  on  Sales,  7th  ed.,  sec.  878.)  Such  request  must 
be  both  alleged  and  proved.  {Radford  v.  Smith,  3  Mees.  & 
W.  257,  258,  cited  in  Benjamin  on  Sales,  supra.) 
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[4]  Compliance  with  the  requirem^ts  of  these  rales  of 
procedure  is  to  be  found,  if  at  all,  in  the  allegation  of  the 
complaint  ''that  defendant  has  failed,  neglected  and  refused, 
to  deliver"  an  amount  of  box-shook,  and  in  the  finding  of 
the  lower  court  ''that  defendant  has  broken  said  agreement, 
in  that  it  failed,  neglected  and  refused  to  deliver"  the  same. 
In  the  absence  of  any  bill  of  exceptions  it  must  be  assumed 
that  the  evidence  presented  in  support  of  this  finding  was 
competent  to  establish  the  allegation  of  the  complaint,  and 
was  received  without  any  objection,  and  was  sufficient  to 
sustain  the  facts  found.  {Cutting  Fruit  Packing  Co.  v. 
Ccmty,  141  Cal.  692,  695,  [75  Pac.  564] ;  Damon  v.  Quinn, 
143  Cal.  75,  77,  [76  Pac.  818].)  The  allegation  of  the  com- 
plaint, therefore,  stands  proved,  and  it  only  remains  to  de- 
termine whether  or  not  it  sufficiently  states  the  performance 
of  the  required  condition  precedent  resting  on  plaintiff, 
i.  e.,  the  making  of  a  proper  request,  or  demand,  for  the 
delivery  of  the  box-shook  it  required. 

[6]  The  court  will  intend,  after  judgment,  in  order  to 
support  it,  that  facts  imperfectly  alleged  have  been  estab- 
lished, but  it  will  not  presume  for  such  purpose  that  mate- 
rial facts  not  at  all  stated  have  been  proved.  {Barron  v. 
Frink,  30  Cal.  486,  489;  Richards  v.  Travelers'  Ins,  Co.,  80 
Cal.  505,  507,  [22  Pac.  939] ;  San  Francisco  v.  Pennie,  93 
Cal.  465,  468,  [29  Pac.  66] ;  KimbaU  v.  Richardson-Kimball 
Co.,  Ill  Cal.  386,  397,  [43  Pac.  1111] ;  San  Joaqvin  Lumber 
Co.  V.  Welion,  115  Cal.  1,  [46  Pac.  735, 1057].)  If  therefore, 
there  is  no  statement  in  the  complaint  of  the  performance 
of  the  condition  precedent,  the  contention  of  appellant  must 
be  upheld.  [6]  On  the  other  hand,  if  there  was  not  here 
an  absence  of  a  material  averment,  but  only  a  case  of  a  ma- 
terial averment  defectively  pleaded,  the  point  might  have  been 
well  taken  upon  special  demurrer,  but  the  objection  may  not 
now  be  heard.  {MerrHl  v.  Pacific  Transfer  Co,,  131  Cal. 
582,  585,  [63  Pac.  915].) 

Respondent  takes  the  position  that  the  term  '^refused  to 
deliver,"  in  the  complaint,  viewed  in  the  light  of  the  entire 
pleading,  is  an  averment,  sufficient  after  judgment,  because 
the  facts  essential  to  the  cause  of  action  appear  therein  by 
reasonable  implication,  in  that  a  refusal  implies  a  demand. 
This  contention  appears  to  be  well  supported  by  a  number 
of  authorities. 
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In  MtUtud  Life  Ins.  Co.  v.  HiU,  97  Fed.  263,  [49  L.  R.  A. 
(N.  S.)  127,  38  C.  C.  A.  159],  the  answer  to  the  amended 
complaint  alleged  as  a  separate  defense  that  certain  pre- 
miums upon  a  policy  of  life  insurance  became  due  and  that 
both  the  insured  and  beneficiary  "failed,  neglected,  and  re- 
fused to  pay"  the  same  to  the  defendant,  by  reason  whereof 
the  said  policy  of  life  insurance  became  void  and  of  no  effect. 
A  demurrer  was  interposed  to  this  defense  on  the  ground 
that  it  failed  to  state  facts  suiBcient  to  constitute  a  defense, 
and  the  demurrer  was  sustained.  On  certiorari  in  the 
United  States  supreme  court  {MutiuU  etc,  Co.  v.  HUl,  178 
U.  S.  347,  at  350,  [44  L.  Ed.  1097,  20  Sup.  Ct.  Rep.  914, 
see,  also,  Rose's  U.  S.  Notes]),  it  was  held  that  the  allega- 
tion in  the  answer  "does  not  disclose  a  mere  omission,  for 
it  is  'neglected  and  refused,'  and,  of  course,  there  can  be  no 
refusal  unless  with  knowledge  of  the  opportunity  or  duty. 
A  party  cannot  be  said  to  refuse  to  do  a  thing  of  which  he 
knows  nothing.  Refusal  implies  demand,  knowledge,  or  no- 
tice." The  judgment  of  the  circuit  court  of  appeals  was 
reversed,  and  the  case  remanded,  with  instructions  to  over* 
rule  the  demurrer  to  the  answer. 

In  Bowen  v.  Young,  37  Misc.  Rep.  547,  [75  N.  Y.  Supp. 
1027, 1029],  while  the  facts  were  somewhat  similar,  the  position 
of  the  parties  was  reversed.  It  appeared  from  the  complaint 
that  the  defendants  purchased  under  the  contract  certain 
Niagara  clips,  to  be  made  and  delivered  as  required  in  such 
quantities  as  should  from  time  to  time  be  ordered.  It  was 
alleged  that  defendant,  after  ordering  a  certain  amount  of 
the  commodity,  refused  and  neglected,  and  still  refuses  and 
neglects,  to  accept  any  further  quantity,  or  to  place  his  order 
for  the  same,  or  carry  out  the  contract  in  any  respect.  On 
demurrer  it  was  urged  that  it  did  not  appear  in  the  com- 
plaint that  the  plaintiff's  assignor  had  tendered  a  perform- 
ance of  the  contract  by  offering  to  deliver  the  balance  of 
the  clips.  The  court  said:  "In  determining  whether  a  com- 
plaint should  be  sustained  as  sufficient,  wc  have  to  consider, 
not  only  the  facts  alleged,  but  also  all  that  can,  by  rea- 
sonable and  fair  intendment,  be  implied  from  them;  and 
averments  which  sufficiently  point  out  the  nature  of  the 
pleader's  claims  are  sufficient,  if  under  them  he  would  be 
entitled  to  give  the  necessary  evidence  to  establish  his 
cause  of  action.     (Coatsworth  v.  Lehigh  Valley  Ry,  Co,,  156 
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N.  Y.  451,  [51  N.  E.  301].)  Under  the  contract,  it  appears 
that  the  clips  were  to  be  manufactured  from  time  to  time  m 
such  quantities  as  ordered.  And  it  appears  that  the  defend- 
ant, since  February  16,  1897,  up  to  the  time  of  the  assign- 
ment, refused  to  order  any  of  the  clips.  The  word  'refuse,' 
as  defined  by  the  Century  Dictionary,  means  *to  deny,  as  a 
request,  demand,  or  invitation:  to  decline  to  accept;  reject; 
as  to  refuse  an  oflfer.'  "  Therefore,  under  the  complaint,  the 
court  held  it  was  proper  to  show  that  the  plaintiff's  assignor, 
down  to  the  time  of  their  assignment  to  the  plaintiff,  offered 
to  manufacture  and  deliver  clips  to  the  defendant,  and  that 
such  offers  were  declined  by  him. 

In  Shaler  v.  Van  Wormer,  33  Mo.  386,  388,  the  action  was 
by  the  indorsee  against  the  maker  and  indorser  of  a  nego- 
tiable promissory  note.  The  court  said:  ** Neither  demand 
nor  notice  is  expressly  averred,  but  both  by  clear  implica- 
tion. The  petition,  after  the  usual  averments  in  regard  to 
the  making  and  indorsement  of  the  note,  proceeds  thus :  *at  the 
maturity  of  said  note,  the  same  was  duly  presented  for  pay- 
ment at  the  banking-house  of  said  Jesson  and  Danjen,  and 
payment  thereof  was  refused;  .  .  .  '  The  averment  'that 
payment  was  refused'  presupposes  a  previous  demand  of 
payment.  The  word  *  refuse'  signifies  *to  deny  a  request, 
demand,  invitation  or  command,'  and  the  proof  of  the  re- 
fusal to  pay  necessarily  involves  the  proof  of  the  previous  de- 
mand." In  Divan  v.  Loomis,  68  Wis.  150,  151,  [31  N.  W. 
760,  761],  the  allegation  was  that  the  defendants  "wholly 
and  positively  refused  to  perform  their  said  agreement." 
The  demurrer  \o  the  complaint  was  overruled.  On  the  ap- 
peal the  order  of  the  lower  court  was  aflSrmed,  the  court  say- 
ing: **It  is  said  that  the  complaint  is  insufficient  because 
it  fails  to  aver  any  request  of  Loomis  to  comply  with  the 
terms  of  the  alleged  agreement.  An  allegation  of  refusal 
implies  a  previous  demand,  and  is  equivalent  to  an  allega- 
tion of  a  demand  and  refusal.  {Hammond  v.  Mason  &  E. 
0.  Co.,  92  U.  S.  724,  [23  L.  Ed.  767,  see,  also,  Eose's  U.  S. 
Notes] ;  Bogie  v.  Bogie,  41  Wis.  220.)  This  being  so,  the 
breach  is  sufficiently  alleged."  In  Burns  v.  Fox,  113  Ind. 
205,  [14  N.  B.  541],  the  court,  while  adhering  to  the  rule 
that  in  actions  in  specific  performance  it  is  necessary  for  the 
plaintiff  to  show  that  he  has  made  a  demand  for  a  convey- 
ance, held  the  use  of  the  word  ''refused"  in  the  complaint 
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implied  such  a  demand.  In  Davis  v.  Lumpkin,  106  Qa.  582, 
586,  [32  S.  E.  626,  628],  it  was  held  that  the  ordinary  mean- 
ing  of  the  word  ** refuse''  carries  the  idea  of  an  application 
to  the  person  refusing.  Again,  in  Beckhard  v.  Rudolph,  68 
N.  J.  Eq.  740,  747,  [63  Atl.  705,  707],  it  was  held  that  the 
term  ''refuse"  naturally,  if  not  necessarily,  imports  a  previ- 
ous demand,  or  request  for  payment.  In  People  v.  Perkins, 
85  Cal.  509,  511,  [26  Pac.  245,  246],  the  court  said:  "To 
refuse  is  to  decline  the  acceptance  of  something  offered  or  to 
fail  to  comply  with  some  requirement.  Neglect  imports  the 
omission  or  disregard  of  some  duty.  .  .  .  The  power  to  re- 
fuse a  thing,  or  neglect  a  duty,  must  necessarily  be  based 
upon  a  knowledge  of  the  existence  of  the  thing,  or  duty." 

[7]  In  the  light  of  these  authorities,  we  are  satisfied  that 
under  the  more  liberal  rule  of  construction,  to  be  applied  to 
pleadings  after  judgment  entered,  we  are  justified  in  holding 
that  the  allegation  of  the  complaint  that  the  defendant 
"failed,  neglected,  and  refused  to  deliver  the  box-shooks" 
in  question  is  an  allegation  from  which  the  giving  of  the 
necessary  orders  to  the  defendant  to  furnish  the  same  may 
be  reasonably  implied.  There  is  not,  therefore,  such  an  en- 
tire absence  of  a  material  averment  as  to  render  the  com- 
plaint fatally  defective.  As  appellant  did  not  avail  itself  of 
the  opportunity  to  assail  the  infirmity  of  the  averment  by 
special  demurrer,  it  cannot  now  successfully  advance  such 
contention. 

The  judgment  is  affirmed. 

Eichards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  December  2,  1919,  and  the 
following  opinion  then  rendered  thereon: 

THE  COURT. — In  submitting  this  case  for  decision,  ap- 
pellant presented  and  argued  but  a  single  point  raised  by 
its  demurrer  to  respondent's  complaint,  to  wit,  that  the  com- 
plaint was  insufficient  by  failure  to  allege  performance  of  a 
condition  precedent.  We  considered  that  objection  and  de- 
cided it  correctly.  In  its  petition  for  a  rehearing  other  ob- 
jections to  the  complaint,  and  to  the  sufficiency  of  the  find- 
ings, are  called  to  our  attention  for  the  first  time.  [8]  A 
rehe-aring  will  not  be  granted  to  consider  points  not  pre- 
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eented  in  the  briefs  or  ar^ments  upon  which  the  case  was 
BTibmitted  for  decision.  {Kellogg  v.  Cochran,  87  Cal.  192, 
200,  [12  L.  R.  A.  104,  25  Pac.  677] ;  Flores  v.  Stone,  21  Cal. 
App.  105,  111,  [131  Pac,  348,  351,  352].) 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  2,  1920. 

All  the  Justices  concurred. 


[CHt.  No.  8010.    Second  AppeUate  District,  Division  Two. — November  8, 

1»19.] 

ANNA  M.  WERNER,  Administratrix,  etc.,  Respondent,  v. 
SOUTHERN  PACIFIC  COMPANY  (a  Corporation), 
Appellant. 

[1]    NSOUOXNOI — ^DKiLTH  OF  MEMBER  OF  SWITCHING  CBEW — ACTION  FOB 

j  Damages — Svisengb — Findings. — In  this  action  for  damages  for  the 
I ,  death  of  a  member  of  a  freight  switching  crew  of  the  defendant  rail- 
road company,  who  was  killed  while  engaged  in  switching  freight- 
ears  by  the  method  known  as  a  running-switch  or  "high-ball/'  the 
jury  was  dearly  justified  in  finding  that  the  collision  between  the 
freight-cars  and  the  engine  resulted  from  the  negligence  either  of 
the  brakeman  in  failing  to  use  the  brake  to  retard  the  speed  of 
the  cars  or  the  engineer  in  slowing  down  the  engine  as  it  turned 
on  to  the  side-track,  or  botlu 

[2]  Id, — Assumption  of  Risk— Instructions. — ^In  such  action  the  jury 
was  correctly  instructed  that  the  decedent,  in  assuming  the  ordi- 
nary risks  of  his  employment,  "only  assumed  the  ordinary  risks 
and  dangers  that  might  be  expected  by  an  ordinarily  prudent  man, 
without  being  increased  or  any  additional  hazard  added  thereto 
by  reason  of  the  negligence  of  the  defendant  or  any  of  its  em- 
ployees working  with  him  on  the  switch  crew." 

[8]  Id. — Denial  of  Nonsuit— Subsequent  Intkoduction  of  Omitted 
EnDENCS. — Where  at  the  close  of  plaintiff's  case  the  evidence  on 

2.  Assumption  of  risk  under  federal  Employers'  Liability  Act,  notes, 
Ann.  Gail.  1915B,  481;  Ann.  Oas.  1917D,  922. 

Applicability  of  state  statutes  and  rules  of  law  as  to  assumption  of 
risk  to  actions  under  federal  Ekaployen'  Liability  Act,  note,  12 
A.  L.  S.  701. 
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a  given  point  was  so  weak  that  a  motion  for  nonsuit  might  have 
been  well  taken,  but  there  was  additional  evidence  from  defend- 
ant's witnesses  at  subsequent  stages  of  the  trial  tending  to 
strengthen  plaintiff's  ease  in  that  particular,  if,  on  the  whole 
showing,  the  issue  may  be  resolved  in  plaintiiTi  favor,  there  was 
no  error  in  the  denial  of  the  motion. 

[4]   Id. — ^EVIDBNGX — GONTBABT  STATSMXNTS — ^FOUNDATIOM  FOB  DlSGBED- 

ITINO  Own  Witness. — Evidence  may  be  offered  to  lay  the  founda- 
tion to  show  contrary  statements  of  one's  own  witness  for  the 
purpose  of  discrediting  his  testimony,  but  is  not  admissible  as  evi- 
dence of  the  facts  testified  to. 

[6]  Id.— SurncncNOT  of  Foundation— Introduction  of  Bboobd.— In 
this  action  for  damages  for  the  death  of  plaintiff's  intestate,  the 
foundation  for  the  admissioiL  of  evidence  impeaching  or  discredit- 
ing plaintiff's  own  witness  vraa  sufficiently  shown  by  counsel's 
statement  that  he  was  taken  by  surprise  by  the  testimony  given  by 
the  witness  on  the  trial,  and  that  the  former  testimony  as  given 
in  a  purported  copy  of  the  transcript  at  a  coroner's  inquest  was 
all  that  he  had  to  rely  on.  The  fact  that  this  record  was  not 
afterward  offered  in  evidence  is  immateriaL 

[6]  Id.  —  Action  Under  Fedibal  Employxe's  Liabilitt  Act  —  Con- 
TBiBUTOBY  NEGLIGENCE — ^REDUCTION  OF  Daicages. — In  an  action  for 
damages  for  personal  injuries  for  the  death  of  plaintiff's  intes- 
tate brought  under  the  federal  Employers'  Liability  Act  of  April 
22,  1908,  an  instruction,  substantiaBy  in  the  language  of  the  act, 
directing  the  jury  that  if  the  decedent  was  guilty  of  contributory 
negligence  then  ''such  contributory  negligence  shall  not  bar  a  re- 
covery herein,  but  the  damages  shall  be  diminished  by  the  jury 
in  proportion  to  the  amount  of  negligence  attributable  to  such 
employee,"  even  though  erroneous,  is  without  prejudice  where  the 
jury  finds  that  there  was  no  contributory  negligence. 

[7]  Id. — Besponsibiutt  of  Employee  fob  Acts  of  Employee. — In 
actions  in  the  state  courts  under  the  federal  Employers'  Liability 
Act,  those  courts  are  bound  by  the  rule  imposing  upon  the  em- 
ployer responsibility  for  an  injury  to  one  employee  resulting  from 
the  negligence  of  a  fellow-employee. 

[8]  Id.-^au8b  of  Injuby — Aotb  of  Decedent — Instbuotions. — In 
this  action  for  damages  for  the  death  of  a  member  of  a  freight 
switching  crew  killed  while  engaged  in  switching  cars  by  the 
method  known  as  a  running-switch  or  "high-ball,"  the  decedent 
himself  having  directed  the  running-switch  to  be  made,  the  instruc- 
tion to  the  jury  that  if  they  find  from  the  evidence  "that  all  of 
said  acts  of  negligence,  or  any  of  them,  have  been  proven  and 
that  all  or  either  vras  the  sole  proximate  cause  of  the  accident, 

4.    Impeachment  of  own  witness  by  proof  of  contradictory  or  incon- 
sistent statements,  notes.  Aim.  CaB.  191iB,  1120;   21  L.  B.  A.  426. 
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then  you  will  find  for  the  plaintiif/*  would  have  been  erroneous 
had  there  been  any  evidence  tending  to  support  a  finding  that  the 
attempt  to  make  the  running-switch  was  in  itself  a  negligent  act 
which  contributed  to  the  injury  resulting  in  the  death. 


j      APPEAL  from   a  judgment  of  the  Superior   Court   of 
Los  Angeles  County,     Curtis  D.  Wilbur,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Henry  T.  Gage  and  W.  I.  Gilbert  for  Appellant 

E.  B.  Drake  for  Respondent 

SLOANE,  J. — The  defendant  appeals  from  a  verdict  and 
judgment  against  it  in  the  sum  of  eight  thousand  five  hun- 
dred dollars  damages  for  the  death  of  plaintiff's  intestate 
in  a  railroad  accident.  Both  defendant  and  the  deceased 
were  at  the  time  of  the  accident  admittedly  employed  in  in- 
terstate commerce,  and  the  action  is  brought  under  the  fed- 
eral Employers*  Liability  Act  of  April  22,  1908,  (Act  April 
22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  Stats.,  sees  8657- 
8665;  8  Fed.  Stats.  Ann.,  2d  ed.,  pp.  1208,  1339]). 

The  decedent  was  run  over  and  killed  while  engaged  as  a 
member  of  a  switching  crew  in  the  yards  of  the  defendant 
company  in  Stockton,  California,  on  the  night  of  November 
2,  1915.  The  undisputed  narrative  of  the  facts  discloses 
that  on  the  night  in  question  the  crew  was  switching  two 
freight-cars  by  the  method  known  as  a  running-switch  or 
** high-ball.'*  To  effect  such  a  running-switch  as  was  here 
attempted,  the  engine  approached  the  switch,  with  the  two 
cars  attached,  at  sufficient  speed  to  give  the  cars  momentum 
enough  to  carry  them  past  the  switch  upon  the  main  line. 
When  near  the  switch  the  engine  is  slackened  sufficiently  to 
enable  the  man  in  charge  of  that  part  of  the  work  to  un- 
couple the  engine  from  the  cars.  The  engine  then  speeds 
ahead  and  is  switched  to  the  side-track  and  the  switch  re- 
placed so  as  to  permit  the  cars,  by  their  own  momentum,  to 
run  past  the  switch  along  the  main  line  to  a  position  beyond 
the  side-tracked  engine.  The  switching  crew  on  this  occasion 
consisted  of  the  engineer  and  fireman — running  the  engine — 
the  man  at  the  switch,  a  brakeman  on  top  of  the  foremost 
freight-car  to  regulate  its  speed  and  distance,  and  the  de- 
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cedent,  on  the  tail  end  of  the  engine,  whose  business  it 
was  to  uncouple  the  cars  from  the  engine  when  they  were 
ready  to  make  the  run  for  the  switch.  The  program  was 
carried  out  to  the  extent  that  Werner,  the  decedent,  had 
successfully  uncoupled  the  engine  from  the  cars,  the  engine 
had  speeded  up  and  was  turned  on  to  the  side-track,  and  the 
switch  was  replaced  to  permit  the  cars,  approaching  under 
their  own  momentum,  to  run  forward  on  the  main  line. 
Before  the  engine  had  proceeded  from  the  main  line  a  sufS- 
eient  distance  on  to  the  side-track  to  clear  the  approaching 
cars,  however,  it  was  overtaken  and  run  into  by  the  forward 
car.  The  decedent,  who  had  remained  on  the  footboard  of 
the  engine,  and  had  jumped  off  just  before  the  collision,  was 
run  over  by  the  freight-cars  and  killed. 

[1]  As  to  the  cause  of  the  accident,  there  is  evidence 
tending  to  show  that  the  engine  was  slowed  down  by  the 
engineer  as  it  turned  on  to  the  side-track,  and  came  nearly 
to  a  stop.  The  engineer  stated  that  he  did  this  on  account 
of  the  danger  in  making  too  sudden  an  approach  over  the 
switch  points  and  the  curve  in  the  side-track.  The  evidence 
also  shows  that  the  brakeman  on  the  front  freight-car  made 
no  effort  to  use  the  brake  to  retard  the  speed  of  the  cars. 
Various  witnesses  testified  that  there  was  ample  room  be- 
tween the  engine  and  the  cars  at  the  time  the  engine  was 
turned  on  to  the  side-track  to  have  cleared  the  way  for  the 
freight-cars,  under  ordinary  control.  We  think  the  jury 
was  clearly  justified  in  finding  the  collision  to  have  resulted 
from  the  negligence  either  of  the  brakeman  or  the  engineer, 
or  both. 

It  is  true  that  the  decedent  gave  the  directions  that  the 
running-switch  be  used  on  this  occasion,  and  gave  the  sig- 
nals for  uncoupling  the  cars  and  the  starting  ahead  of  the 
engine ;  but  here  his  duties  in  the  matter  ended.  The  failure 
of  the  undertaking  to  end  safely  and  successfully  is  fairly 
attributable  to  the  subsequent  negligence  of  the  engineer  or 
the  brakeman,  or  both,  in  not  sufficiently  accelerating  the 
speed  of  the  engine  or  retarding  the  speed  of  the  freight- 
cars;  and  there  is  no  evidence  that  there  was  negligence  in 
making  use  of  the  flying-switch,  or  in  the  manner,  time,  or 
conditions  of  the  signals  given  by  the  decedent,  or  in  his 
remaining  on  the  footboard  of  the  engine. 

At  the  close  of  plaintiff  *s  case  in  chief  the  defendant 
moved  for  a  nonsuit,  which  was  denied.     This  is  one  of  the 
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grounds  of  error  presented.  [2]  The  grounds  of  the  mo- 
tion were  that  the  decedent  was  familiar  with  the  railroad 
yards  and  was  an  experienced  railroad  man ;  that  he  directed 
the  movement  of  the  engine  in  connecting  the  cars,  directed 
the  movement  of  the  engine  in  starting  the  cars,  drew  the 
pin  which  uncoupled  the  cars  from  the  engine,  and  had  com- 
plete knowledge  of  the  move  that  was  to  be  made  by  the 
engine  and  cars,  and  therefore  assumed  the  ordinary  risks 
and  dangers  which  were  attendant  on  the  movement  in  ques- 
tion. He  did  not,  however,  know — ^and  it  does  not  appear 
that  he  had  reason  to  anticipate — ^that  his  fellow-workmen 
would  not  co-operate  in  co-ordinating  their  subsequent  move- 
ments in  the  usual  manner  and  with  the  usual  skill  and  pru- 
dence. As  the  jury  was  subsequently,  and  we  think  cor- 
rectly,  instructed,  in  assuming  the  ordinary  risks  of  his  em- 
ployment, the  decedent  ''only  assumed  the  ordinary  risks 
and  dangers  that  might  be  expected  by  an  ordinarily  pru- 
dent man,  without  being  increased  or  any  additional  hazard 
added  thereto  by  reason  of  the  negligence  of  the  defendant 
or  any  of  its  employees  working  with  him  on  the  switch 
crew."  It  is  further  objected  on  this  motion  that  there  is 
a  failure  of  proof  upon  the  part  of  plaintiff  to  show  that 
the  deceased  met  his  death  in  substantially  the  manner  de- 
scribed in  the  complaint.  On  this  question  the  evidence  is 
meager  as  to  just  how  and  why  the  decedent  jumped  from 
the  footboard  of  the  switch  engine  in  front  of  the  mov- 
ing cars;  but  the  testimony  discloses  that  the  freight-cars 
struck  the  engine  just  about  where  he  had  been  standing, 
and  as  there  appears  to  be  no  motive  for  his  jumping  off 
on  to  the  track  directly  in  front  of  the  approaching  cars, 
other  than  in  an  effort  to  escape  the  impending  collision,  we 
think  the  matter  was  properly  left  to  the  jury.  [3]  There 
was  additional  evidence  from  defendant's  witnesses  at 
subsequent  stages  of  the  trial  tending  to  strengthen  plain- 
tiff's case  in  the  particulars  covered  by  the  motion  for  non- 
suit; and  if,  on  the  whole  showing,  the  issue  may  be  re- 
solved in  plaintiff's  favor,  there  is  no  error  in  the  denial 
of  the  motion,  even  though  originally  well  taken.  {Peiert 
V.  Southern  Pacific  Co.,  160  Cal.  48,  [116  Pac.  400].) 

[4]  Appellant  takes  exception  to  certain  rulings  of  the 
court  in  admitting  evidence  over  its  objection.  The  witness 
Gtoedart,  a  member  of  the  switching  crew  at  the  time  of  the 
accident,  called  by  the  plaintiff,  was  asked  by  plaintiff's 
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counsel  on  direct  examination  if  he  had  not  at  the  coroner's 
inquest  over  this  matter  answered  certain  questions  as  to 
the  distance  between  the  cars  and  the  engine  at  the  precise 
time  the  engine  was  turned  on  to  the  side-track,  and  as  to 
the  speed  at  which  the  cars  were  approaching,  in  a  certain 
manner,  different  and  more  favorable  to  the  plaintiff  than 
answers  given  to  similar  questions  on  the  trial.  The  witness 
was  shown  what  purported  to  be  a  copy  of  the  transcript  of 
the  evidence  taken  at  such  inquest,  and  asked  if  the  ques- 
tions indicated  were  so  asked  and  answered  as  shown.  A 
single  question  and  answer  will  suffice  for  illustration:  ''Q. 
Didn't  you  state  under  oath  on  November  3,  1915,  at  Stock- 
ton, California,  while  under  oath  at  the  time  of  the  coroner's 
inquest — weren't  the  following  questions  asked  you  and 
the  following  answers  given:  'At  what  speed  were  they 
going 9  A.  I  should  judge  about  thirteen  and  fifteen  miles 
an  hour.'  "  The  question  was  objected  to  by  defendant  as 
leading  and  suggestive,  and  as  being  an  attempt  to  impeach 
plaintiff's  own  witness,  and  improper  direct  examination. 
The  objection  to  this  and  other  similar  questions  was  by 
the  court  overruled.  The  questions  were  mostly  answered  in 
the  negative,  or  by  the  statement  of  the  witness  that  he  did 
not  remember.  The  jury,  moreover,  was  properly  instructed 
by  the  court  that  the  evidence  offered  was  only  admissible 
to  lay  the  foundation  to  show  contrary  statements  of  the 
witness  for  the  purpose  of  discrediting  his  testimony  on  the 
trial,  and  could  not  be  considered  as  evidence  of  the  facts 
testified  to.  There  was  no  subsequent  offer  of  the  record 
of  the  inquest  to  show  what  was  actually  testified  to  on 
that  occasion. 

[5]  We  think  the  rulings  of  the  court  were  without  er- 
ror, under  the  authority  of  section  2049  of  the  Code  of  Civil 
Procedure,  and  that  the  foundation  for  such  impeaching  or 
discrediting  evidence  was  sufficiently  shown  to  comply  with 
the  rule  laid  down  in  Zipperlm  v.  Southern  Pacific  Co.,  7 
Cal.  App.  206,  [93  Pac.  1049].  Counsel  for  plaintiff  stated 
that  he  was  taken  by  surprise  by  the  testimony  given  by  this 
witness  on  the  trial,  and  that  the  former  testimony  as  given 
in  the  purported  copy  of  the  transcript  at  the  coroner's 
inquest  was  all  that  he  had  to  rely  on.  This  showing  was 
before  the  court  and  was  accepted  as  a  foundation  for  the 
impeaching  testimony,  and  justified  its  admission  in  evi- 

44  Oftl.  App. — • 
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dence  for  that  purpose.  The  fact  that  this  record  was  not 
afterward  offered  in  evidence  is  immaterial.  There  was  no 
obligation  resting  on  the  plaintiff  to  follow  the  matter  up. 
As  to  the  objection  that  the  questions  were  leading,  this  was 
largely  a  matter  within  the  discretion  of  the  court,  and  a 
state  of  facts  which  would  justify  the  party  in  discrediting 
his  own  witness  by  showing  that  he  had  made  contradictory 
statements  would  usually  justify  the  exercise  of  such  discre- 
tion in  permitting  leading  questions. 

[6]  Exception  is  also  taken  to  the  court's  instruction  to 
the  jury  on  the  question  of  proportionate  reduction  of  dam- 
ages in  case  of  contributory  negligence.  The  instruction  sub- 
stantially followed  the  language  of  the  federal  Employers' 
Liability  Act,  in  directing  the  jury  that  if  the  decedent 
was  guilty  of  contributory  negligence,  then  **such  contribu- 
tory negligence  shall  not  bar  a  recovery  herein,  but  the  dam- 
ages shall  be  diminished  by  the  jury  in  proportion  to  the 
amount  of  negligence  attributable  to  such  employee."  But 
even  conceding  error  in  the  instruction,  it  would  be  with- 
out prejudice  to  the  appellant  in  view  of  the  special  issue 
submitted  to  the  jury  on  which  it  was  found  that  there  was 
no  contributory  negligence.  If  this  finding  is  justified  by 
the  evidence,  as  we  have  already  indicated  that  in  our  opin- 
ion it  was,  it  becomes  entirely  immaterial  what  admeasure- 
ment of  damages  was  prescribed  for  a  condition  where  con- 
tributory negligence  might  exist. 

[7]  The  instructions  covering  the  fellow-servant  negli- 
gence question  were  in  harmony  with  the  doctrine  of  the 
federal  Employers'  Liability  Act,  which  establishes  the  right 
of  recovery  for  injuries  to  an  employee  **  resulting  in  whole 
or  in  part  from  the  negligence  of  any  of  the  officers,  agents 
or  employees  of  such  carrier."  This  language  is  construed 
in  the  Second  Employers*  Liability  Gases,  223  U.  S.  1,  [38 
L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  327,  32  Sup.  Ct.  Rep.  169,  see, 
also,  Rose's  U.  S.  Notes],  as  a  modification  of  the  common 
law  relating  to  negligence  of  fellow-servants  as  adopted  by 
the  code  provisions  in  California  and  many  other  states.  In 
this  connection  Mr.  Justice  Van  Devanter,  speaking  for  the 
court  in  the  cases  above  cited,  says:  "Briefly  stated,  the 
departures  from  the  common  law  made  by  the  portions  of 
the  act  against  which  the  first  objection  is  leveled  are  these: 
(2)  The  rule  that  the  negligence  of  one  employee  resulting 
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in  injury  to  another  was  not  attributable  to  their  common 
employer  is  displaced  by  a  rule  imposing  uoon  the  employer 
responsibility  for  such  an  injury,  as  was  done  by  the  com- 
mon law  when  the  injured  person  was  not  an  employee. 
.  .  .  '*  And  in  actions  in  the  state  courts  under  the  federal 
Employers*  Liability  Act,  the  state  courts  are  bound  by  this 
rule. 

[8]  There  might  be  sufficient  ground  for  appellant's  ex- 
ception to  the  verdict  under  the  instructions  covered  by  ex- 
ception No.  31  if  there  was  any  evidence  before  the  jury 
tending  to  show  that  there  was  negligence  in  attempting 
the  running-switch  on  this  occasion.  In  the  instruction  cov- 
ering this  point  the  court  enumerates,  among  other  grounds 
of  negligence  set  forth  in  the  complaint,  the  alleged  negli- 
gence in  ''attempting  to  at  all  make  the  said  high-ball  or 
running-switch,"  and  charges  the  jury  that  if  they  find 
from  the  evidence  **that  all  of  said  acts  of  negligence,  or 
any  one  of  them,  have  been  proven,  and  that  all  or  either 
was  the  sole  proximate  cause  of  the  accident,  then  you  will 
find  for  the  plaintiff. "  Had  there  been  any  evidence  tend- 
ing to  support  a  finding  that  the  attempt  to  make  this  run- 
ning-switch was  in  itself  a  negligent  act  which  contributed 
to  the  injury,  the  instruction  would  be  erroneous,  for  the 
reason  that  it  appears  without  dispute  that  the  decedent 
himself  directed  this  running-switch  to  be  made.  But  we 
think  the  evidence  shows  without  controversy  that  this 
method  of  switching  cars  was  in  common  use,  and  recog- 
nized generally  by  train  men  as  a  safe  and  proper  method. 
Under  this  state  of  the  evidence  it  cannot  be  assumed  that 
the  jury  predicated  its  verdict  upon  negligence  in  resorting 
to  this  mode  of  switching  cars. 

We  think  rulings  complained  of  on  other  instructions  were 
without  prejudicial  error. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  2,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  did 
not  participate. 
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[CSt.  No.  8020.    Seeond  Appellate  Distriet,  Diyisimi  Two.—- Kovember  8, 

1»19.] 

JOHN  R.  GENTLE,  Appellant,  v.  T.  C,  WAKBEN  et  al., 

Bespondents. 

[1]   DSEDS — ^ACTION  TO  8XT  ASIDX — ^WSAKNESS  Or  MiND  OF  OKAMTOE — 

FlNDiNO — EviDENCB.— In  this  Mtion  to  set  aside  a  deed  on  the 
ground  that  it  was  made  as  the  reenlt  of  fraod  and  nndne  in- 
fluence exerted  upon  the  grantor,  and  because  her  mind  was  in  a 
weakened  condition,  the  finding  of  the  trial  court  that  the  mind 
of  the  grantor  was  in  a  sound,  strong,  and  normal  condition  was 
supported  by  the  plaintiff's  as  well  as  the  defendants'  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Aflrmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  A.  Stice  for  Appellant. 

H.  E.  Oleason  and  F.  M.  Shepard  for  Respondents. 

THOMAS,  J.— This  is  an  action  brought  by  the  plaintiff 
against  defendants  for  the  purpose  of  setting  aside  a  certain 
deed  made  by  one  Anna  Qentle,  plaintiff's  deceased  wife,  to 
defendants,  on  the  ground  that  it  was  made  as  the  result 
of  fraud  and  undue  influence  exerted  upon  the  grantor,  and 
because  her  mind  was  in  a  weakened  condition — which  de- 
fendants denied.  The  court  found  in  favor  of  defendants  on 
all  the  issues,  and  entered  judgment  accordingly.  From  the 
judgment  so  entered  plaintiff  appeals. 

For  a  reversal  of  the  judgment  plaintiff  attacks  one  of 
the  findings  as  not  supported  by  the  evidence.  That  find- 
ing, 60  far  as  the  same  is  objectionable  to  plaintiff,  is  as 
follows:  **That  it  is  not  true  that  her  mind  was  weakened 
and  affected,  or  weakened  or  affected,  on  the  ninth  day  of 
March,  1916,  but  the  court  finds  that  on  the  said  ninth  day 
of  March,  1916,  the  mind  of  Anna  J.  Qentle  was  in  a 
Bound,  strong,  and  normal  condition.** 

[1]  No  evidence  has  been  called  to  our  attention  which 
shows  that  there  is  any  confiict,  so  far  as  the  condition  of 
deceased's  mind  is  concerned.    This  is  not  only  a  case  where 
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there  is  evidence  to  support  the  finding,  but  the  plaintiff's 
own  evidence,  as  well  as  defendants',  supports  it,  and  for 
this  reason  we  are  unable  to  agree  with  the  appellant's  con- 
tention. 
No  other  point  is  urged* 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  coneurred. 


[CIt.  No.  S025.    Second  Appellate  Dietriet,  BiYitioB  Two. — ^Norember  8^ 

1»19.] 

C.  COHN,  Eespondent,  v.  THE  BESSEMEB  GAS  ENGINE 
COMPANY,  Appellant 

[1]  Bales— Uss  of  Txbics  HAvmo  no  Exact  Msanqtg — AcnoH  fob 
Damages  fob  Brxaoh  of  Wabbantt  —  Pabol  Btidsngs. — ^Wbere 
the  terme  used  in  a  contract  of  mle  have  no  exact  or  ecientiflle 
meaning,  the  plaintiff  in  an  action  for  a  breach  of  a  covenant  of 
warranty  is  entitled  to  explain  the  sense  in  which  he  understood  the 
words  as  need  in  the  written  instrument. 

[2]  Id.— Bbsach  of  WAaaANTY— Measure  of  Damages — Special  Dam- 
ages—PLEAOiNo.—While  sections  3300,  3313,  and  8314  of  the  Ciyil 
Code  were  intended  to  fix  the  limitations  of  recovery  as  a  measure 
of  general  damages  common  to  actions  for  breaches  of  warranty, 
recovery  may  also  be  had  for  damages  not  covered  by  the  gen- 
eral liability  for  breach  of  contract  where  facts  are  speciflcially 
pleaded  showing  that  the  injury  was  one  reasonably  within  the 
contemplation  of  the  parties.  There  must  also  be  pleaded  facts 
which  show  that  the  conditions  likely  to  result  in  the  special  in- 
jury complained  of  were  brought  to  the  attention  of  the  defend- 
ant at  the  time  the  contract  was  made. 

[3]  lb.— AonoN  FOE  Damages— Facts  Plsadid-^fscial  Damages 
BsoovEKABLB* — In  this  action  for  damages  for  breach  of  warranty 
as  to  the  capacity  of  a  gasoline  engine,  the  complaint  having  al- 
leged with  some  particularity  that  at  the  time  the  contract  was 
made  the  defendant  was  informed  of  the  condition  of  plaintiff's 
growing  crop,  of  the  contemplated  planting  of  additional  acreage, 
and  of  plaintiff's  dependence  and  reliance  upon  the  pump  to  be 

2.    Damages  recoverable  on  breach  of  warranty,  note,  52  I«.  B.  A.  233. 
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operated  by  snch  engine  to  supply  the  water  essential  to  germinate 
and  sustain  the  crops,  and,  further,  that  these  facts  were  sufficient 
to  inform  defendant  of  the  disastrous  eonsequences  to  such  crops 
as  were  growing  or  might  be  planted  in  the  event  of  a  failure 
of  the  pumping  machinery  to  meet  the  guaranteed  requirements, 
the  facts  pleaded  and  proved  were  sufficient  to  sustain  a  verdict 
for  such  special  damages  of  this  nature  as  are  recoverable. 

[4]  Id. — Loss  of  Ssed  and  Growing  Gbops — Special  Bamaoes  Coveked 
BT  Section  3314,  Civil  Code. — In  such  an  action,  the  special  dam- 
ages suffered  in  the  loss  of  seed  and  growing  crops  are  covered  by 
the  express  provision  of  section  3314  of  the  Civil  Code  awarding  "a 
fair  compensation  for  the  loss  incurred  by  an  effort  in  good  faith 
to  use"  the  engine. 

[5]  Id. — ^Deprivation  of  Rental  Value  of  Land — ^Rioht  of  Recovery. 
In  such  an  action,  it  having  been  within  the  contemplation  of  the 
parties  that  the  land  was  to  be  used  under  irrigation,  and  that 
the  lack  of  irrigation  would  destroy  its  use  for  the  time  being, 
under  proper  pleadings  and  evidence,  the  plaintiff  would  be  en- 
titled to  recover  the  fair  rental  value  of  such  acreage  of  his  land 
as  he  might  be  deprived  of  by  the  failure  of  an  irrigation  supply 
through  the  breach  of  defendant's  covenant  of  warranty. 

[6]  Id. — ^Inability  of  Tenants  to  Pay  Rent— Loss  not  Recoverable. 
Where  the  plaintiff  had  assigned  the  usufructuary  interest  during 
the  period  claimed  for  to  tenants  to  whom  he  had  leased  the 
premises  for  two  years  at  a  fixed  annual  rental,  the  rental 
use  of  the  land  belonged  to  the  tenants  and  not  to  plaintiff, 
and  the  fact  that  by  reason  of  the  failure  of  the  pump  to  supply 
irrigation  the  tenants  were  unable  to  raise  crops  on  the  land  and 
therefore  unable  to  pay  the  rent  did  not  give  the  plaintiff  a  right 
to  recover  the  rent  from  the  defendant,  the  leases  not  having  ob- 
ligated the  plaintiff  to  furnish  the  tenants  a  pumping  plant. 

[7]  Id.  —  Use  of  Pump  Over  Considerable  Period  Justified.  —  The 
plaintiff  in  such  action  was  justified  in  continuing  his  efforts  to 
use  the  pump  over  the  very  considerable  period  of  experimenting 
with  it,  under  the  representations  of  the  defendant  company  that 
they  would  remedy  its  defects,  and  while  all  parties  were  working 
in  good  faith  to  accomplish  that  end. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kern 
County.     Milton  T.  Farmer,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  F.  Brittain  and  C.  L.  Claflin  for  Appellant 

W.  W.  Kaye  and  Kaye  &  Siemon  for  Respondent 
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SLOANE,  J. — The  appeal  in  this  action  is  under  the 
provisions  of  section  953a,  953b,  and  953c  of  the  Code  of 
Civil  Procedure,  and  both  plaintiff  and  defendant  have  pre- 
sented portions  of  the  record  in  supplements  accompanying 
their  briefs.  From  these  supplements,  aided  by  reference  to 
the  voluminous  typewritten  transcript,  we  have  attempted 
to  get  at  the  material  facts  of  the  case. 

The  plaintiflP,  and  respondent,  entered  into  a  contract  with 
the  defendant  corporation  for  the  purchase  from  defendant 
of  a  gasoline  engine  at  the  agreed  price  of  $1,850,  to  be 
installed  for  the  purpose  of  pumping  water  for  irrigation  on 
plaintiff 's  land  in  the  county  of  Tulare.  The  contract  con- 
tained a  guaranty  by  the  defendant  company  that  the  en- 
gine would  develop  fifty-five  horse-power,  with  from  200  to 
250  revolutions  per  minute,  from  the  use  of  oil  fuel  de- 
scribed  as  "No.  3,  or  Painter's  Distillate."  Plaintiff 
brought  suit  to  recover  damages  arising  from  defendant's 
failure  to  deliver  the  engine  within  the  time  agreed  upon, 
and  for  failure  of  the  engine,  after  it  was  installed,  to 
meet  the  conditions  of  the  guaranty.  Claim  of  damages  for 
delay  was  subsequently  abandoned,  by  reason  of  a  provision 
in  the  contract  that  acceptance  of  delivery  should  constitute 
a  waiver  of  damages  for  any  delay.  The  action  was  prose- 
cuted for  breach  of  the  warranty,  and  plaintiff  recovered  a 
verdict  for  seven  thousand  five  hundred  dollars. 

The  only  point  made  by  defendant,  as  against  the  breach 
of  the  covenant  of  warranty,  is  that  the  evidence  shows  that 
plaintiff  failed  to  use  the  designated  ** Painter's  Distillate," 
or  **No.  3,"  in  his  attempts  to  operate  the  engine.  It  seems 
to  be  conceded  that  the  engine  proved  a  failure  as  a  going 
concern,  its  movements,  when  it  did  move,  being  very  spas- 
modic and  inadequate.  A  dispute  exists,  under  the  testi- 
mony, as  to  the  precise  grade  and  quality  of  distillate  cov- 
ered by  the  contract  designation  **No.  3,  or  Painter's  Dis- 
tillate." Dealers  in  gasoline  and  distillates  testified  that  it 
was  an  oil  fuel  product  of  a  gravity  of  thirty-eight  degrees 
or  higher.  Plaintiff's  witnesses  were  permitted  to  testify, 
over  the  objection  of  defendant's  counsel,  that  prior  to  the 
execution  of  the  contract  the  plaintiff  was  shown  engines 
of  the  same  make  in  successful  operation  which  were  using 
a  fuel  of  twenty-eight  degrees  gravity,  described  as  "tops," 
that  plaintiff  was  told  by  defendant's  agent  that  this  was 
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the  same  as  *'No.  3,  or  Painter *8  Distillate/'  and  that  these 
terms  were  used  in  the  guaranty  with  that  nnderstandinsr. 
[1]  We  think,  in  view  of  the  fact  that  the  terms  used  have 
no  exact  or  scientific  meaning,  plaintiff  was  entitled  to  ex- 
plain the  sense  in  which  he  understood  the  words  as  used 
in  the  written  instrument.  However,  this  matter  becomes 
unimportant  in  view  of  the  fact  that  the  plaintiff  experi- 
mented with  various  grades  of  fuel,  running  from  twenty- 
eight  to  fifty-two  degrees  specific  gravity,  without  success. 
The  defendant  was  also  called  upon  to  make  the  engine  go, 
and  sent  its  agents  at  various  times  to  discover  the  source 
of  the  trouble.  It  does  not  appear  with  what  grade  of  fuel 
the  defendant's  agents  experimented,  but  it  was  clearly  their 
business  to  try  the  right  kind;  and  as  they  could  not  make 
the  engine  a  success,  the  jury  was  justified  in  finding  that 
the  fault  was  in  the  mechanism  and  not  in  the  fuel. 

The  more  serious  questions  arise  on  the  elements  of  dam- 
age which,  under  the  instructions  of  the  court,  the  jury  was 
permitted  to  consider  in  determining  the  amount  of  its  ver- 
dict. It  appears  from  the  record  that  plaintiff  was  the 
owner  of  the  land,  comprising  about  three  hundred  acres, 
on  which  the  engine  was  installed;  that  he  had  an  ample 
supply  of  water,  but  that  it  was  necessary  to  pump  it  for 
purposes  of  irrigation;  that  there  were  one  hundred  acres 
of  the  tract  already  planted  to  alfalfa;  that  plaintiff  was 
preparing  to  immediately  plant  alfalfa  on  the  remaining 
portion  thereof;  and  that  the  installation  of  a  new  engine 
was  necessary  in  pumping  water  to  preserve  the  crop 
already  planted  and  to  germinate  and  sustain  the  planting 
under  contemplation.  The  defendant  was  advised  of  these 
conditions  at  the  time  the  contract  sued  on  was  entered  into. 
Plaintiff  claims  that,  relying  upon  the  contract  and  guar- 
anty, he  expended  $617.40  in  alfalfa  seed,  which  was  sown 
on  the  land,  and  which  failed  to  grow  because  of  the  inade- 
quacy of  the  engine  and  consequent  lack  of  irrigation,  and. 
that  the  growing  alfalfa  died  out  for  the  same  cause,  to  his 
damage  in  the  sum  of  one  thousand  dollars;  that  he  ex- 
pended $692.45  for  oils  and  distillates  in  unsuccessful  at- 
tempts to  operate  the  engine;  and  that  the  engine  itself, 
for  which  he  paid  $1,850,  was  worthless.  Plaintiff  further 
claimed  damages  from  loss  of  three  thousand  two  hundred 
dollars,  rentals  from  his  tenants,  who  were  unable  to  raise 
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crops,  and  hence  unable  to  pay  their  rentals;  and  that  he 
was  also  prevented  from  leasing  the  premises  for  a  term  of 
years  by  the  failure  to  establish  his  alfalfa  acreage,  to  his 
damage  in  the  sum  of  $9,240. 

The  court,  under  its  instructions,  permitted  the  jury,  in 
estimating  damages,  to  allow  for  the  difference  between 
the  actual  value  and  the  price  paid  for  the  engine,  the 
amount  expended  for  oil  and  distillate  in  attempting  to 
oi)erate  the  engine,  the  cost  of  alfalfa  seed  planted  in  antici- 
pation of  the  successful  operation  of  the  engine,  the  loss, 
if  any,  from  the  dying  out  for  want  of  irrigation  of  the 
growing  alfalfa,  and  also  for  any  loss  in  the  value  of  the 
use  and  occupation  or  rental  value  of  his  land  during  the 
years  1913  and  1914  because  of  the  breach  of  the  warranty. 
Appellant  takes  the  position  that,  under  the  provisions  of 
sections  3313  and  3314  of  the  Civil  Code,  recovery  for  dam- 
ages for  breach  of  warranty  of  an  article  of  personal  prop- 
erty for  a  particular  use  is  limited  to  the  excess  in  value, 
if  any,  which  the  property  would  have  had  if  it  had  been  as 
represented,  over  its  actual  value  at  the  time,  together  with 
"a  fair  compensation  for  the  loss  incurred  by  an  effort 
in  good  faith  to  use  it  for  that  purpose/'  Read  in  connec- 
tion with  section  3300  of  the  same  chapter  and  article  of 
the  code,  there  is  room  for  this  contention.  Section  3300 
provides  that  ''for  the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except  where  otherwise 
expressly  provided  by  this  code,  is  the  amount  which  will 
compensate  the  party  aggrieved  for  all  the  detriment  proxi- 
mately caused  thereby,  or  which,  in  the  ordinary  course  of 
things,  would  be  likely  to  result  therefrom."  By  sections 
3313  and  3314,  above  referred  to,  there  is  "otherwise  ex- 
pressly provided"  a  measure  of  damages,  to  whatever  ex- 
tent the  provisions  of  those  sections  are  open  to  a  different 
interpretation  from  that  to  be  given  to  section  3300. 

[2]  It  may  be  conceded  that  the  sections  cited  were 
intended  to  fix  the  limitations  of  recovery  as  a  measure  of 
general  damages  common  to  actions  for  such  breaches  of 
warranty.  But  it  is  a  well-recognized  rule  of  law  that 
recovery  may  be  had  for  damages  not  covered  by  the  general 
liability  for  breach  of  contract,  where  facts  are  specifically 
pleaded  showing  that  the  injury  was  one  reasonably  within 
the  contemplation  of  the  parties.    As  defined  by  Chitty  on 
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Pleading,  410,  411:  '^Damages  are  either  general  or  speciaL 
General  damages  are  such  as  the  law  implies  or  presumes 
to  have  accrued  from  the  wrong  complained  of.  Special 
damages  are  such  as  really  took  place,  and  are  not  implied 
by  law;  and  are  either  superadded  to  general  damages  aris- 
ing from  an  act  injurious  in  itself  ...  or  are  such  as  arise 
from  an  act  indifferent  and  not  actionable  in  itself,  but  in- 
jurious only  in  its  consequences.  .  .  .  And  whenever  the 
damages  sustained  have  not  necessarily  accrued  from  the 
acts  complained  of,  and  consequently  are  not  implied  by 
law,  then  in  order  to  prevent  the  surprise  of  the  defendant 
which  might  otherwise  ensue  on  the  trial,  the  plaintiff  mxwt 
in  general  state  the  particular  damages  which  he  has  sus- 
tained/' It  may  be  further  added,  to  cover  the  require- 
ments in  such  a  case  as  this,  that  there  must  also  be  pleaded 
facts  which  show  that  the  conditions  likely  to  result  in  the 
special  injury  complained  of  were  brought  to  the  attention 
of  the  defendant  at  the  time  the  contract  was  made.  [3] 
The  complaint  in  this  action  alleges  with  some  particularity 
that  at  the  time  the  contract  of  purchase  and  sale,  with  de- 
fendant's guaranty  of  the  efficiency  of  this  engine,  was 
made,  the  defendant  was  informed  of  the  condition  of  plain- 
tiff's growing  crop,  and  the  contemplated  planting  of  addi- 
tional acreage  of  alfalfa,  and  of  plaintiff's  dependence  and 
reliance  upon  this  pump  to  supply  the  water  essential  to 
germinate  and  sustain  the  crops ;  and,  further,  that  the  facts 
as  alleged  were  sufiBcient  to  inform  defendant  of  the  disas- 
trous consequences  to  such  crops  as  were  growing  or  might 
be  planted  in  the  event  of  a  failure  of  the  pumping 
machinery  to  meet  the  guaranteed  requirements.  We  think 
the  facts  pleaded  and  proved  were  suflScient  to  sustain  a 
verdict  for  such  special  damages  of  this  nature  as  are  recov- 
erable. {LichtentJicler  v.  Samson  Iron  Works,  32  Cal.  App. 
220,  226,  [162  Pac,  441].)  The  case  above  cited  not  only 
sustains  the  sufficiency  of  the  complaint  as  to  special  dam- 
ages, but  holds  that  damages  for  loss  of  crops  by  failure  of 
irrioration  machinery  may  be  recovered  under  section  3314 
of  the  Civil  Code.  Consequential  or  special  damages  are 
also  upheld  in  an  action  for  breach  of  warranty  of  quality 
in  Snyder  v.  Holt  Mfg,  Co.,  134  Cal.  324,  [66  Pac.  311], 
but  the  statutory  provision  is  not  discussed. 
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Appellant  places  much  stress  on  the  statements  of  the  su- 
preme court  of  South  Dakota  in  Hermon.  v.  Silver,  15  S.  D. 
476,  [90  N.  W.  141],  commenting  upon  a  like  code  provi- 
sion fixing  the  measure  of  damages  for  breach  of  a  war- 
ranty, and  of  the  court  of  appeals,  first  appellate  district, 
of  this  state,  in  Tibbals  Oakum  Co.  v.  Meigs,  11  Cal.  App. 
298,  [104  Pac.  844] ;  but  neither  of  these  decisions  involved 
any  question  of  special  damages.  In  the  South  Dakota  case 
the  trial  court  had  attempted  to  lay  down  a  rule  different 
from  that  of  the  statute  for  determining  the  failure  in  value 
of  the  article  warranted,  and  the  supreme  court  very  prop- 
erly held  that  in  this  respect  the  measure  of  the  statutory 
rule  must  be  followed.  In  the  California  case  the  damages 
claimed  by  reason  of  a  failure  in  the  warranted  quality  of 
a  quantity  of  oakum  was  the  difference  between  the  price 
which  the  purchaser  paid  and  what  he  was  able  to  sell  the 
article  for.  The  court  of  appeal  upheld  the  rule  of  section 
3313  of  the  Civil  Code,  that  the  loss  from  this  depreciation 
was  the  difference  between  the  value  of  the  goods  as  war- 
ranted and  their  actual  value  in  the  damaged  condition.  In 
stating  this  rule  the  court  uses  the  language  cited  by  appel- 
lant: ''This  section  lays  down  a  simple  plain  rule  which 
eliminates  all  imaginary  claims  to  damages  in  such  cases. 
It  is  intended  to  do  justice  to  both  the  seller  and  the 
buyer";  but  proceeds  with  the  further  comment  that  **the 
eode  only  recites  the  rule  as  long  established  in  England 
and  since  adopted  in  most  of  the  United  States,"  citing 
Benjamin  on  Sales,  5th  ed.,  1617 ;  3  Sutherland  on  Damages, 
see.  670;  and  Hodgman  v.  State  Line  etc.  R.  B.  Co.,  45  111. 
App.  395.  £ach  one  of  these  authorities,  while  disclosing 
the  general  rule  of  the  statute,  recognizes  the  right  of  re- 
covery in  such  actions  under  proper  pleadings  of  such  fur- 
ther proximate  damages  as  were  within  the  contemplation 
of  the  parties  when  entering  into  the  contract  "Direct 
damages  are  always  recoverable,  and  consequential  losses 
must  be  compensated  if  it  can  be  determined  that  the  par- 
ties contracted  with  them  in  view."  (Sutherland  on  Dam- 
ages, sec.  45;  Sedgwick  on  Damages,  sees.  759,  765-767.) 

[4]  But  entirely  aside  from  the  considerations  we  have 
been  discussing,  we  are  inclined  to  think  that  such  special 
damages  as  plaintiff  suffered  in  the  loss  of  seed  and  grow- 
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ing  crops  are  covered  by  the  express  provisions  of  section 
3314  of  the  Civil  Code.  It  is  so  held  in  Ltchtenthaler  v. 
Samson  Iron  Works,  supra,  although  the  question  was  ap- 
parently not  discussed.  But  the  reason  of  the  rule  there 
laid  down,  considered  in  the  light  of  the  prevailing  trend  of 
judicial  opinion  in  other  jurisdictions  as  to  the  correct 
measure  of  damages  for  breach  of  warranty  of  fitness  for  a 
special  purpose,  tends  to  support  the  conclusion  that  it  was 
intended  to  cover  all  the  natural  and  proximate  injuries 
arising  from  the  breach  of  contract,  or  within  the  contem- 
plation of  the  parties.  The  clause  of  section  3314,  in  ques- 
tion, provides  for  **fair  compensation  for  the  loss  incurred 
by  an  effort  in  good  faith  to  use"  the  article  in  question 
for  the  purpose  intended.  As  appellant  interprets  this  pro- 
vision, he  would  confine  it  to  expenses  directly  incurred  in 
an  attempt  to  operate  the  engine,  such  as  for  fuel,  labor, 
repairs,  etc.  There  are  other  losses  that  might  quite  as 
naturally  and  proximately  flow  from  such  an  effort  to  use 
the  defective  article,  and  be  as  clearly  within  the  contempla- 
tion of  the  parties.  It  was  understood  that  a  small  pump 
which  had  been  previously  installed  was  to  be  removed,  and 
that  the  new  pump  was  to  be  the  sole  reliance  of  the  plain- 
tiff for  sustaining  his  growing  crop  of  alfalfa  and  germinat- 
ing the  seed  for  further  acreage ;  and  it  was  just  as  certain, 
if  the  plaintiff  went  on  with  the  farm  work  to  maintain 
which  this  pump  was  to  be  installed,  and  it  failed  in  its  pur- 
pose, that  the  crops  and  labor  and  seed  would  be  a  total 
loss,  as  it  was  that  time  and  money  and  fuel  would  be  ex- 
pended in  trying  to  get  results  from  the  pump.  The  loss  of 
the  growing  crop  and  seed  for  the  further  planting  were 
the  direct  result  of  a  reliance  upon  and  an  attempt  to  utilize 
the  machinery  guaranteed  by  defendant's  contract. 

[6]  We  are  further  of  the  opinion,  under  a  proper  state 
of  the  pleadings  and  evidence,  that  plaintiff,  as  declared  by 
the  trial  court's  instruction  to  the  jury,  would  be  entitied 
to  recover  the  fair  rental  value  of  such  acreage  of  his  land 
as  he  might  be  deprived  of  by  the  failure  of  an  irrigation 
supply  through  the  breach  of  defendant's  covenant  of  war- 
ranty. It  was  within  the  contemplation  of  the  parties  that 
this  land  was  to  be  used  under  irrigation,  and  that  the  lack 
of  irrigation  would  destroy  its  use  for  the  time  being.  [6] 
But  this  does  not  seem  to  be  the  theory  of  plaintiff's  de- 
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mand  for  rental  values,  either  under  the  pleadings  or  under 
the  evidence.  He  alleges  and  proves  that  the  nsafrnetuary 
interest  during  the  period  claimed  for  had  been  assigned  to 
tenants  to  whom  he  had  leased  the  premises  for  two  years  at 
an  agreed  rental  of  one  thousand  six  hundred  dollars  per  an- 
num. The*  rental  use  of  the  land  belonged  to  the  tenants 
and  not  to  plaintiff.  The  allegation  of  the  complaint  is  that 
by  reason  of  the  failure  of  this  pump  to  supply  irrigation 
the  tenants  were  unable  to  raise  crops  on  the  land,  that  they 
were  dependent  on  the  proceeds  from  their  crops  to  pay 
their  rent,  and  that  by  this  combination  of  circumstances 
plaintiff  was  unable  to  collect  from  them.  The  lease  is  set 
out  in  the  record.  It  contains  nothing  to  indicate  that  plain- 
tiff was  obligated  to  furnish  the  tenants  a  pumping  plant 
They  were  not,  so  far  as  appears,  released  from  their  obliga- 
tion to  pay  rent  by  reason  of  the  failure  of  either  the  plain- 
tiff or  the  defendant  to  supply  irrigation  facilities.  The 
plaintiff's  loss  in  this  respect  was  not  of  the  value  of  the  use 
of  his  land,  for  this  belonged  to  his  tenants.  His  loss  arose 
from  the  tenants'  inability  to  pay,  which  might  or  might  not 
be  from  the  fault  of  defendant,  but  in  any  event,  it  is  too 
remote  and  uncertain  a  liability  to  be  the  subject  of  dam- 
ages in  this  action.  The  same  is  obviously  true  as  to  the 
claim  of  damages  from  alleged  loss  of  opportunity  to  make 
a  long  term  lease  of  the  ranch  to  some  other  prospective 
tenants,  by  reason  of  failure  to  develop  it  into  an  alfalfa 
farm. 

The  plaintiff  was  entitled  to  recover  the  difference  in  the 
value  of  the  pump  as  warranted  and  as  it  actually  was  de- 
livered, together  with  the  loss  from  destruction  of  his  grow- 
ing alfalfa,  the  value  of  the  new  seed  planted,  and  the  ex- 
pense incident  to  attempts  to  operate  the  pump ;  but  as  the 
amount  of  the  verdict  is  greatly  in  excess  of  these  items,  it 
is  obvious  that  the  above  indicated  improper  items  of  dam- 
age entered  into  the  jury's  estimates,  and  a  new  trial  will 
have  to  be  granted  along  the  lines  of  liability  indicated  in 
this  opinion. 

[7]  It  may  be  stated  further,  tiiat  the  plaintiff  was  juj9- 
tified  in  continuing  his  efforts  to  use  the  pump  over  the  very 
considerable  period  of  experimenting  with  it,  under  the  rep- 
resentations of  the  defendant  company  that  they  would  rem* 
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edy  its  defects,  and  while  all  parties  were  working  in  good 
faith  to  accomplish  that  end« 
Judgment  reversed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  3,  1919,  and  the  fol- 
lowing opinion  then  rendered  thereon: 

THE  COURT.— Conceding  the  point  urged  by  respond- 
ent in  his  petition  for  a  rehearing  that  defendant  in  this 
case  is  liable  for  damages  resulting  from  the  failure  of  the 
Quimbys  to  pay  the  stipulated  rentals  under  their  lease,  a 
new  trial  would  still  have  to  be  granted  under  the  present 
state  of  the  pleadings  and  evidence. 

We  have  held  that  it  was  within  the  province  of  the  jury 
to  allow  in  its  verdict  the  $692.45 — ^the  alleged  cost  of  at- 
tempting to  operate  the  defective  engine — ^the  sum  of  $617.40 
for  seed  planted  which  did  not  germinate,  one  thousand  dol- 
lars for  the  alfalfa  dying  out  for  lack  of  irrigation,  and 
$1,813,  the  price  paid  for  the  engine — ^aggregating  the  sum 
of  $4,122.85.  The  verdict  and  judgment  was  for  seven  thou- 
sand five  hundred  dollars,  thus  leaving  $3,378  to  be  applied 
on  this  item  of  rentals.  This  would  cover  the  full  contract 
price  under  the  lease  for  two  years.  We  do  not  believe 
respondent  could  extend  his  reliance  upon  the  guaranteed 
sufficiency  of  this  engine  over  so  long  a  period.  It  would 
devolve  upon  him  to  provide  other  irrigating  machinery  to 
protect  at  least  the  second  year's  crops  of  his  tenants.  But, 
in  any  event,  the  stipulated  rentals  under  the  lease  with 
his  tenants  was  not  shown  to  be  the  measure  of  his  damages. 
The  tenants  apparently  did  not  cancel  the  lease  because  of 
the  cutting  off  of  their  irrigation  facilities.  They  were  not 
entirely  deprived  of  irrigation  from  other  sources,  there  be- 
ing a  portion  of  the  year  when  water  was  obtainable  from 
the  Tule  River  ditches.  This  land  presumptively  had  still 
some  rental  value  to  the  tenants,  for  which  they  were  liable 
to  respondent  in  the  absence  of  an  abandonment  or  rescission 
of  their  lease.  But  the  pleadings  or  the  evidence  do  not 
conform  to  this  theory  of  recovery,  but  are  predicated  on 
the  right  to  recover  from  defendant  the  entire  sum  of  the 
rentals  stipulated  in  the  lease. 
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We  think  appellant  is  entitled  to  a  new  trial.  Whether 
respondent  can  recover  for  loss  of  rents  under  amended 
pleadings  is  left  an  open  question. 

The  petition  for  rehearing  is  denied. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  2,  1920. 

All  the  Justices  concurred. 


[CIt.  No.  3030.    Second  Appellate  District,  Diyision  Two. — Kovember  3, 

1919.] 

C.  K.  DOUGLAS,  Appellant,  ▼.  MARGARET  ORTH  et  al., 
Respondents. 

[1]  Corporations — Tort  or  Corporation— Stockholders'  Liability — 
Statute  or  Limitations. — A  cause  of  actioo  against  the  stock- 
bolders  of  a  corporation  on  their  liability  as  such  for  a  tort  com- 
mitted bj  the  corporation  accrues  at  the  time  of  the  commission 
of  the  tort,  and  not  at  the  time  of  securing  judgment  against  the 
corporation,  and  the  time  from  the  filing  of  an  appeal  from  a 
judgment  against  the  corporation  to  the  affirmance  of  such  judg- 
ment is  not  to  be  excluded  from  the  time  transpiring  between  the 
date  of  the  commission  of  the  tort  and  the  date  of  said  affirmance 
in  determining  whether  the  cause  of  action  against  the  stock- 
holders is  barred  bj  the  provisions  of  sections  338  and  359  of  tho 
Code  of  Civil  Procedure. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Paul  J.  MeCormick,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

B.  B.  Drake  for  Appellant. 

Ingall  W.  Bull,  Goldberg  &  Meily  and  Leo  V.  Silverstein 
for  Respondents. 

1.    statutory  liability  of  stockholders   for  debts   of  corporation   as 
Including  liability  for  torts,  note,  22  L.  B.  A.   (K.  8.)  256. 
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THOMAS,  J. — This  is  an  action  against  three  stockholders 
of  a  corporation  to  recover  the  proportionate  amount  of  a 
judgment  obtained  against  the  corporation  in  which  these  de- 
fendants were  stockholders,  on  their  alleged  liability  as  such. 

Summarized,  the  facts  upon  which  the  present  action  is 
based  are  as  follows:  On  November  13,  1912,  the  plaintiff 
was  injured  in  a  collision  between  a  delivery  wagon  of  the 
Berlin  Dye  Works  &  Laundry  Company,  a  corporation,  and 
an  automobile  in  which  he  was  riding.  Plaintiff  commenced 
an  action  on  the  13th  of  December,  1912,  against  said  corpo- 
ration for  damages  arising  out  of  the  collision,  and,  after 
trial,  recovered  judgment  for  the  sum  of  ten  thousand  dollars, 
from  which  judgment  the  corporation  appealed.  The  judg- 
ment was  affirmed  on  December  17,  1914.  On  August  14, 
1916,  three  years  and  eight  and  one-half  months  after  the  col- 
lision, plaintiff  commenced  this  action  against  the  three  stock- 
holders as  aforesaid.  Demurrers  were  interposed  to  the  com- 
plaint by  defendants  on  the  grounds:  (1)  That  it  did  not 
allege  a  cause  of  action  against  them,  and  (2)  that  the  al- 
leged cause  of  action  was  barred  by  the  provisions  of  sections 
338  and  359  of  the  Code  of  Civil  Procedure.  The  demurrers 
were  sustained  with  leave  to  amend.  Plaintiff  refused  to 
amend,  and  judgment  was  thereupon  entered  for  defendants. 

[1]  All  parties  to  this  action  agree  that  the  cause  of  ac- 
tion accrued,  if  any  did  accrue  against  the  defendants,  on  the 
date  of  the  collision,  although  more  space  is  devoted  to  the 
argument  and  the  citation  of  cases  in  support  of  this  point 
than  on  any  other  proposition.  But  it  is  contended  by  ap- 
pellant that  the  cause  of  action  against  these  defendants  is 
not  barred,  for  the  reason  that  the  time  which  elapsed  from 
the  filing  of  the  appeal  to  the  affirmance  of  the  judgment  by 
the  supreme  court  in  the  action  aforesaid  against  the  said 
corporation — from  September  5,  1913,  to  January  16,  1915, 
both  dates  inclusive,  a  period  of  one  year,  four  months  and 
eleven  days — ^should  be  deducted  from  the  three-year  limita- 
tion period.  Appellant  further  contends  that  by  excluding 
the  said  period  only  "two  years  and  five  months'  time  for 
limitation  between  the  time  of  the  happening  of  the  accident 
and  the  filing  of  the  complaint  herein"  had  elapsed,  and 
hence  the  action  would  have  been  brought  in  time. 
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Appellant  also  urges  that  'Hhe  cause  of  action"  in  this  case 
is  the  judgment  referred  to,  against  the  corporation,  and  in 
support  thereof  says:  ''Surely  it  must  be  said  that  if  the  cor- 
poration could  maintain  an  appeal,  which  it  could  and  did, 
in  this  behalf,  any  steps  taken  by  it  should  be  imputed  to 
and  become  an  act  of  the  stockholders.  The  cause  of  action 
primarily  was  against  the  corporation  sole,  and  after  judg- 
ment was  rendered  then  suit  could  be  maintained  on  the  judg- 
ment against  the  stockholders  for  their  pro  raia  payment 
thereof."  With  this  contention  we  are  unable  to  agree.  We 
think  the  ''cause  of  action"  arose  at  the  same  time  against 
the  corporation  and  against  the  stockholders  on  their  liability 
as  such,  if  any  there  was.  (Davidson  v.  Bankin,  34  Cal.  503 ; 
Mitchell  V.  Beckman,  64  Cal.  117,  [28  Pac.  110] ;  Hyman  v. 
Coleman,  82  Cal.  650,  [16  Am.  St.  Rep.  178,  23  Pac.  62] ; 
Miller  v.  Lane,  160  Cal.  90,  116  Pac.  58].)  This  being  the 
law,  and  it  being  conceded  that  the  cause  of  action  against 
the  corporation  arose  on  the  date  of  the  collision,  the  cause 
of  action,  therefore,  if  any  exists  against  the  defendants  here, 
arose  out  of  the  act  or  omission,  if  any,  by  which  the  liability 
was  incurred,  and  plaintiff's  cause  of  action  against  defend- 
ants, if  any  he  has,  is  not  based  upon  the  judgment  against 
the  corporation. 

There  is  only  one  question  in  this  case,  and  that  is :  "Should 
the  time  from  the  filing  of  the  appeal  to  the  affirmance  of  the 
judgment  by  the  supreme  court  as  aforesaid  be  excluded  from 
the  time  transpiring  between  the  date  of  the  collision  and  the 
said  date  of  affirmance  in  arriving  at  our  conclusion  as  to 
whether  the  cause  of  action  is  barred  by  the  statutes!"  We 
think  not.  {Stilphen  v.  Ware,  45  Cal.  110;  Union  Trust  Co. 
▼.  Joumeay,  29  Cal.  App.  502,  [156  Pac.  999] ;  Hyman  v. 
Colemcm,  supra.)  In  the  case  last  cited  the  court  said:  "A 
judgment  against  a  corporation  does  not  create  a  new  liability, 
nor  extend  the  time  prescribed  by  the  statute  of  limitations 
for  bringing  suit  against  the  stockholders."  This  being  true 
on  "contractual  obligations,"  a  fortiori  it  would  be  so  when 
the  obligation  is  one  imposed  by  law. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 

44  OftL  Appw— 7 
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[Oiv.  No.  2195.    Socond  Appellate  Dietriot,  Division  Two. — ^NoTember  4, 

1919.] 

ff.  C.  HOFFMAN,  Respondent,  v.  B.  B.  GURNSEY,  Ap- 
pellant. 

[1]  Accounting — Confliotino  Evidkncb— Finding — Appeal.  —  Where 
in  an  action  for  an  accounting  the  evidence  is  conflicting  as  to 
what  the  contract  between  the  parties  was,  the  finding  of  the  trial 
eonrt,  based  on  plaintiff's  version,  is  conclusive  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Grant  Jackson,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  conrt 

John  E.  Daly  and  James  H.  Daly  for  Appellant 

Eugene  C.  Campbell  for  Respondent. 

THOMAS,  J. — This  is  an  action  for  an  accounting,  and  for 
judgment  in  the  sum  of  $1,669.34.  Judgment  went  in  favor 
of  plaintiff  for  the  sum  of  $1,589.37.  There  was  a  motion 
for  new  trial  which  was  denied.  The  appeal  is  from  the 
order  denying  said  motion  and  from  the  judgment  so  entered. 

Appellant  urges  two  points  in  support  of  his  appeal: 
Vl)  Insufficiency  of  the  evidence  to  support  finding  1,  "that 
the  contract  between  the  parties  was  that  set  out  in  paragraph 
1  of  the  complaint";  and  (2)  that  the  judgment  is  in  excess 
of  that  justified  by  the  evidence.  Neither  of  these  points,  we 
think,  is  well  taken. 

[1]  First  of  all,  there  was  conflict  in  the  evidence  as  to 
what  the  contract  between  the  parties  was.  The  court  ac- 
cepted plaintiff's  version.  That  question,  therefore,  is  settled, 
so  far  as  this  court  is  concerned.  {Bradley  v.  Davis,  156 
Cal.  267,  [104  Pac.  302] ;  Knox  v.  Moses,  104  Cal.  502,  [38 
Pac.  318] ;  Broim  v.  Campbell,  100  Cal.  635,  [38  Am.  St. 
Rep.  314,  35  Pac.  433].)  According  to  the  agreement  under 
which  the  parties  hereto  worked  together,  plaintiff  was  to 
find  a  customer  and  defendant  was  to  furnish  the  listings,  the 
office,  and  the  machine,  and  give  plaintiff  half  of  the  profits 
made  on  the  customers  he  brought  in.    That  the  plaintiff 
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brought  in  four  customers,  as  alleged  in  the  complaint,  is  true. 
That  defendant  did  not  carry  out  his  part  of  the  agreement, 
but  concealed  the  facts  as  to  what  the  profits  actually  were — 
notably  so  in  the  cases  of  the  Barbour  and  Eberle  transac- 
tions— ^is  equally  true.  There  is,  we  think,  ample  evidence 
to  support  the  finding  attacked. 

This  brings  us  to  a  consideration  of  the  second  point  urged. 
This,  in  effect,  is  an  attack  on  the  third  finding  made  by  the 
court,  wherein  the  court  finds  that  in  the  Barbour-Hill  deal 
the  gross  profit  was  six  thousand  dollars,  that  the  gross  ex- 
penses on  same  were  $1,567.34,  that  the  net  profits  were 
$4,232.66,  and  that  plaintiff  had  received  no  more  than  $716.33 
on  that  account.  We  think  no  good  purpose  can  be  served 
by  a  verbose  statement  of  the  facts  or  by  setting  out  here 
lengthy  quotations  from  the  evidence  to  support  our  conclu- 
sion, and  refrain  from  so  doing.  The  judgment  is  amply 
supported  by  the  findings,  which,  in  turn,  are  supported  by 
the  evidence,  and  is,  therefore,  not  excessive. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[Civ.  No.  2251.    Second  Appellate  District,  Divigion  Two.— November  4, 

1919.] 

IVA   L.   GARRETT,   Appellant,   v.   EMMA  L.  JENSEN, 
Guardian,  etc.,  et  al..  Respondents. 

[1]  Vbnu»— Unnecessaet  Party  Defendant— Want  of  Cause  of  Ac- 
tion Against — Bight  of  Nonresident  Defendants  to  Change  of 
Venue. — ^Where  the  only  party  defendant  residing  in  the  county 
in  which  an  action  is  brought  is  not  a  necessary  party  defendant, 
or  where  the  complaint  does  not  state  a  cause  of  action  against 
him,  the  other  nonresident  parties  defendant  are  entitled  to  have 
the  place  of  trial  changed  to  the  county  of  their  residence. 

£2]  Judgments— Collection  bt  Successful  Party— Effect  of  Sub- 
8EQX7ENT  BxvEBSAL. — ^Where  the  claimant  in  an  interpleader  action, 
after  the  securing  of  judgment  in  his  favor  and  after  a  stay  of 
execution  has  expired,  but  before  an  appeal  is  taken,  secures  pay- 

1«    Change  of  yenne,  note,  74  Am.  Dec.  24L 
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ment  of  the  money  which  has  been  deposited  with  the  clerk  of 
the  eonrt,  soeh  payment  is  legal,  and  the  subsequent  reversal  of 
the  judgment  does  not  have  a  retrospective  operation  so  as  to  void 
that  which  was  lawful  when  done. 

[8]  Id. — Monet  not  Teust  Fund  Until  BEvsESAii — Status  of  Money 
Bbceived  by  Thibd  Pabty. — ^In  such  case  the  money  is  not  held 
by  the  claimant  as  a  trust  fund  or  stamped  with  the  character 
of  a  trust  until  the  judgment  is  reversed  by  the  appellate  court, 
and  a  third  person  who  receives  a  part  of  the  money  prior  to 
mch  time  does  not  hold  it  as  a  trust  fund  in  favor  of  the  appel- 
lant. 

14]  Id. — Bevsrsal  of  Judouent— Obuoatiom  to  Repay — Justifica- 
tion fob  Collection. — On  the  reversal  of  an  erroneous  judgment, 
but  not  before,  the  law  raises  an  obligation  on  the  part  of  any 
party  to  the  action  who  may  have  received  the  benefit  of  the  judg- 
ment to  make  restitution  to  the  other  party  for  what  the  latter 
has  lost.  Until  the  reversal,  the  party  who  may  have  received 
satisfaction  under  the  erroneous  judgment  may  justify  under  it 
and  under  an  execution  issued  thereon,  for  the  erroneous  judgment 
is  the  act  of  the  eourt. 

15]  Id. — Action  to  Beootee  Money— Bight  to  Injunction  oe  Be- 
straining  Obdeb. — In  a  subsequent  action  brought  to  recover  the 
money  thus  paid  to  the  claimant  in  the  interpleader  action  under 
the  judgment  in  his  favor  prior  to  the  reversal  of  such  judgment 
on  appeal,  an  injunction  or  restraining  order  will  not  be  issued 
against  a  third  party  to  whom  a  portion  of  such  money  was  paid 
prior  to  the  reversal  of  the  judgment  in  the  absence  of  an  allega- 
tion that  such  third  party  has  threatened  to  take  or  receive  more 
of  the  money.  An  injunction  against  the  party  who  received  the 
money  under  the  erroneous  judgment  is  sufficient  to  protect  the 
plaintiff's  rights  in  the  unexpended  portion  of  the  money. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  motion  for  a  change  of  venue. 
Chas.  Wellborn,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Robert  L.  Hubbard  for  Appellant. 

Chas.  S.  Peery,  V.  J.  Cobb  and  W.  B.  Lady  for  Re- 
spondents. 

5.  Injunction  to  prevent  payment  or  satisfaction  of  judgment,  note, 
80  L.  B.  A.  563. 
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PINLATSON,  P.  J.— Defendants,  other  than  defendant 
Lady,  moved  in  the  court  below  to  change  the  place  of  trial 
from  Los  Angeles  County  to  San  Francisco.  Lady  resides 
in  Los  Angeles  County;  the  other  defendants  reside  in  San 
Francisco.  From  an  order  granting  the  motion  plaintiff  ap- 
peals. 

[1]  If  the  complaint  states  a  cause  of  action  against  Lady, 
the  order  granting  defendants'  motion  for  a  change  of  venue 
should  not  have  been  made.  If,  on  the  other  hand,  Lady  was 
not  a  necessary  party  defendant,  or  if  the  complaint  does  not 
state  a  cause  of  action  against  him,  the  right  of  the  other  de- 
fendants to  have  the  place  of  trial  changed  to  the  city  and 
county  of  their  residence  is  undoubted.  {Saywmd  v.  Hough- 
ion,  82  Cal.  628,  [23  Pac.  120] ;  Donohoe  v.  Wooster,  163  Cal. 
114,  [124  Pac.  730] ;  Buell  v.  Dodge,  57  Cal.  645.) 

The  case  alleged  in  the  complaint  is  substantially  as  follows : 
Prior  to  the  commencement  of  the  present  action  the  plain- 
tiff here  had  brought  an  action  in  the  superior  court  of  Los 
Angeles  County  against  an  insurance  company  to  recover  cer* 
tain  money  due  on  insurance  upon  the  life  of  Edward  B.  Qar- 
rett.  William  Edward  Garrett,  a  minor,  of  whose  person  and 
estate  the  defendant  Emma  L.  Jensen  is  guardian,  appeared 
in  that  action  by  his  guardian  as  a  rival  claimant  of  the  in- 
surance money.  The  insurance  company  appeared  in  the 
action,  deposited  with  the  clerk  of  the  court  the  insurance 
money  sued  for,  $4,074,  asked  to  be  discharged  from  all 
liability,  and,  having  thus  interpleaded  the  two  rival  claim- 
ants for  the  money,  the  company  was  duly  discharged  from 
further  liability.  On  November  12,  1915,  the  court  rendered 
a  judgment  in  that  action  whereby  it  adjudged  that  the  minor 
was  entitled  to  the  insurance  money — ^the  $4,074  that  had  been 
so  deposited  in  court  by  the  insurance  company — and,  on  the 
same  day  made  an  order  staying  execution  of  the  judgment  for 
ten  days.  After  the  expiration  of  the  ten  days'  stay,  namely, 
on  December  15,  1915,  the  judgment  was  entered.  On  De- 
cember 24,  1915,  the  plaintiff  in  that  action,  who  likewise  is 
the  plaintiff  in  this,  served  and  filed  her  notice  of  appeal 
from  the  judgment  that,  on  December  15,  1915,  had  been  en- 
tered in  favor  of  the  minor;  and  on  December  29,  1915,  she 
perfected  the  appeal  by  filing  the  necessary  undertaking. 
The  judgment  so  appealed  from  was  reversed  by  the  district 
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court  of  appeal,  that  court  holding  that  plaintiff,  as  the 
widow  of  the  insured,  was  entitled  to  the  insurance  money. 
(See  Owrrett  v.  Oarrett,  31  Cal.  App.  173,  [159  Pac.  1050], 
for  a  report  of  that  case.)  Meanwhile,  after  the  expiration 
of  the  ten  days'  stay  of  execution  that  had  been  granted  by 
the  trial  court  at  the  time  when  it  rendered  judgment  in  favor 
of  the  minor  but  prior  to  plaintiff's  appeal  from  that  judg- 
ment, namely,  on  December  23,  1915,  one  of  the  defendants 
herein,  Emma  L.  Jensen,  as  guardian  of  the  minor's  person 
and  estate,  came  into  possession  of  $3,975.10,  a  part  of  the 
$4,074  that  had  been  so  deposited  by  the  insurance  company 
with  the  clerk  of  the  court.  In  securing  possession  of  the 
money  for  her  ward,  defendant  Jensen  was  assisted  by  the 
minor's  attorney  of  record  in  that  action,  Charles  S.  Peery, 
whom  plaintiff  has  made  one  of  the  defendants  herein,  and 
likewise  by  the  defendant  Lady,  who,  it  seems,  had  appeared 
as  attorney  for  the  insurance  company  in  the  other  action. 
The  circumstances  under  which  the  minor's  guardian,  with 
the  assistance  of  defendants  Peery  and  Lady,  came  into  pos- 
session of  the  money  that  the  insurance  company  had  deposited 
in  court  to  be  contended  for  by  the  two  rival  claimants  thereto 
were  substantially  as  follows:  The  money,  after  its  deposit 
with  the  clerk  of  the  court  by  the  insurance  company,  was 
transferred  by  the  clerk  to  the  county  treasurer,  with  whom 
it  remained  on  deposit  to  abide  the  final  determination  of  the 
rights  of  the  two  claimants,  the  widow  and  the  minor  child; 
on  December  23,  1915,  Lady  caused  a  certificate  to  be  made 
by  the  county  clerk  certifying  that,  by  judgment  entered  De- 
cember 15,  1915,  the  minor,  William  Edward  Qarrett,  was 
awarded  the  $4,074.  On  the  same  day  Lady  made  demand 
on  the  county  treasurer  for  the  payment  of  the  $4,074  to  the 
minor,  and  made  oath  that  the  same  was  justly  due  to  the 
minor  from  the  clerk  and  the  treasurer.  On  the  same  day 
Lady  also  requested  the  judge  before  whom  the  cause  had 
been  tried  in  the  superior  court  to  make  an  order  directing 
the  county  auditor  to  allow,  and  the  county  treasurer  to  pay, 
to  the  minor  the  $4,074  to  which  that  court  had  adjudged  him 
entitled,  less  any  moneys  due  the  county  for  taxes.  There- 
upon the  court  did  make  such  an  order.  Upon  the  making 
of  this  order  Lady  caused  the  auditor  to  issue  his  warrant 
for,  and  the  treasurer  to  pay  to  one  or  more  of  the  defendants 
here,  but  which  one  plaintiff  is  unable  to  say,  the  sum  of 
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$3,975.10.  The  auditor's  warrant  was  made  payable  to  the 
Hnmboldt  Savings  Bank  of  San  Francisco,  and  was  signed  by 
the  defendant  Emma  L.  Jensen  as  guardian  of  the  person  and 
estate  of  the  minor,  William  Edward  Garrett.  In  his  reply 
brief  counsel  for  appellant  admits  that,  from  the  record  of 
the  transaction  as  detailed  in  the  complaint,  ''the  money  was 
paid  to  the  guardian."  Indeed,  the  complaint  alleges  that  on 
February  15,  1916,  plaintiff  was  informed  that  the  money 
had  been  drawn  from  the  county  treasury,  ''and  was  at  the 
time  deposited  in  the  account  of  said  Emma  L.  Jensen  in 
some  bank  in  the  city  of  San  Francisco."  It  is  alleged  that, 
since  the  withdrawal  of  the  money  from  the  county  treasury, 
**  defendants  have  appropriated  to  their  own  use  and  disposed 
of  and  dissipated  a  large  part  of  said  money";  also  that,  un- 
less enjoined  by  the  court,  they  "will  dispose  of  and  dissipate 
the  whole  thereof."  In  her  prayer  for  relief  plaintiff  asks 
that  she  have  judgment  against  each  defendant  for  $4,074, 
with  interest  and  costs,  that  defendants  be  restrained  from 
further  disposition  of  the  money,  and  that  they  be  directed 
to  pay  back  into  the  custody  of  the  court  so  much  of  the  money 
as  may  remain  unexpended. 

To  support  her  contention  that  the  complaint  states  a  cause 
of  action  against  Lady,  or  that  he  is  a  necessary  party  de- 
fendant, appellant  must  be  able  successfully  to  maintain  one, 
at  least,  of  the  three  following  propositions:  (1)  That  the 
transaction  whereby  Lady  and  the  other  defendants  caused 
the  money  to  be  paid  by  the  county  treasurer  to  the  minor's 
guardian  was  an  unlawful  conversion  of  money  to  which 
plaintiff  was  entitled,  and  that,  therefore.  Lady,  with  the 
other  defendants,  is  liable  in  damages  by  reason  of  such  un- 
lawful conversion ;  or  (2)  That,  after  the  money  was  paid  to 
the  guardian  and  while  it  was  in  her  hands  or  on  deposit 
in  bank  to  her  credit,  it  was  a  trust  fund  held  by  her  in  trust 
tor  plaintiff's  benefit,  and  while  so  held  by  her  as  a  trust 
fund  it,  or  some  part  of  it,  was  received  by  Lady  from  the 
guardian  and  appropriated  to  his  own  use;  or  (3)  That,  in 
order  to  insure  due  protection  to  plaintiff's  rights,  it  is  neces- 
sary that  an  injunction  or  restraining  order  issue  against 
Lady,  restraining  him  from  making  any  disposition  of  the 
money. 

We  do  not  think  that,  on  the  facts  alleged  in  the  complaint, 
appellant  can  successfully  maintain  any  one  of  these  positions. 
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And  unless  she  can  snccessfully  maintain  at  least  one  of  them, 
it  must  be  held  that  the  complaint  does  not  state  a  cause  of 
action  against  Lady^  that  he  is  not  a  necessary  party  def end- 
ant«  and  that  the  court  properly  granted  the  motion  for  change 
of  venue  to  the  place  of  residence  of  the  other  defendants. 

[2]  If,  on  December  23,  1915 — ^the  day  on  which  all  the 
transactions  were  had  that  eventuated  in  the  payment  of  the 
money  by  the  county  treasurer  to  the  guardian  of  the  minor — 
the  latter  was  entitled  to  the  possession  of  the  money,  then 
Lady's  participation  in  those  transactions  was  not  wrongful 
or  illegal.  A  judgment  adjudging  the  minor  to  be  entitled 
to  the  money  had  been  entered;  the  stay  of  execution  upon 
that  judgment  had  expired  (Oarrett  v.  Oarreti,  supra) ;  and 
no  appeal  from  the  judgment  had  as  yet  been  taken.  There 
is  no  room,  therefore,  for  the  claim  that,  at  the  time  when  the 
money  was  received  by  the  guardian,  proceedings  on  the 
judgment  had  been  suspended  by  any  appeal  therefrom,  or 
that,  at  that  time,  supersedeas  might  issue  to  prevent  an  en- 
forcement of  the  judgment  in  favor  of  the  minor.  The  order 
of  the  court  directing  the  county  treasurer  to  pay  the  money 
to  the  guardian  was,  under  the  circumstances,  a  proper  pro- 
ceeding for  the  enforcement  of  the  judgment  that  had  been 
given  and  made  in  the  minor's  favor.  At  the  time  when,  on 
order  of  the  court,  the  money  was  paid  by  the  county  treas- 
urer to  the  guardian,  there  was  a  legal  right  in  the  minor  to 
demand  and  receive  it,  or  to  enforce  payment  of  it  by  some 
suitable  method  for  enforcing  the  judgment  that  had  been 
given  and  made  in  his  favor.  Doubtless  the  reversal  of  the 
judgment  by  the  district  court  of  appeal  gave  plaintiff  a  right 
or  cause  of  action  against  the  minor  or  his  guardian.  But 
that  was  a  newly  created  right.  It  was  a  right  created  by 
the  reversal  of  the  judgment  of  the  trial  court  and  the  entry 
of  a  new  judgment — a  judgment  in  favor  of  plaintiflP,  the 
widow  of  the  insured,  as  directed  by  the  district  court  of  ap- 
peal. The  reversal  created  a  legal  obligation  on  the  part  of 
the  minor  or  his  guardian  to  restore  what  the  plaintiff  here 
had  lost  by  reason  of  the  erroneous  judgment  of  the  trial 
court  in  that  action.  But  the  payment  of  the  money  to  de- 
fendant Jensen,  as  the  guardian  of  the  minor,  before  plaintiff 
had  taken  any  appeal  from  the  judgment,  was  legal,  and  the 
reversal  of  that  judgment  did  not  have  a  retrospective  opera- 
tion so  as  to  make  void  that  which  was  lawful  when  done. 
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The  new  right  ereated  by  the  reversal  was,  it  is  true,  a  right 
which,  when  created,  was  wholly  antagonistic  to  the  right  that, 
before  the  reversal,  was  a  right  in  the  minor  to  obtain,  by  en- 
forcement of  the  judgment  in  his  favor,  possession  of  the 
money  that  had  been  deposited  in  court  But  this  newly 
created  antagonistic  or  inconsistent  right  did  not  make  void 
oh  initio  the  right  created  in  the  minor  at  the  time  when  the 
judgment  in  his  favor  was  given  and  made.  The  judgment 
in  favor  of  the  minor,  though  erroneous,  was  not  void.  By 
its  enforcement  for  that  is  practically  what  the  order  for  the 
payment  of  the  money  to  the  minor  amounted  to — ^the  minor 
received  the  mon^  with  a  defeasible  right  thereto.  But,  un- 
til his  right  thereto  was  defeated  by  a  subsequent  reversal 
of  the  judgment,  he,  or  his  guardian  for  him,  must  be  deemed 
to  have  received  and  held  the  money,  clothed  with  all  the  at- 
tributes of  rightful  ownership.  {Bank  of  United  States  v. 
Ba^k  of  Washington,  6  Pet.  19,  [8  L.  Ed.  299,  see,  also,  Bose's 
U.S.  Notes].) 

If,  at  the  time  when  the  money  was  paid  over  to  his  guard- 
ian, the  minor  was  entitled  to  an  enforcement  of  the  judg- 
ment that  had  been  made  in  his  favor,  and  he  unquestionably 
was,  then  the  fact  that  Lady  had  been  the  attorney  for  the 
insurance  company  and  was  not  the  attorney  of  record  for 
the  minor  cannot  lay  him  under  any  liability.  If,  as  we  hold, 
the  guardian,  at  the  time  when  the  money  was  paid  to  her 
by  the  county  treasurer,  had  the  right  to  enforce  the  judg- 
ment that  had  been  made  in  her  ward's  favor  and  compel 
pasrment  to  herself  as  guardian,  the  means  and  instrumen- 
talities whereby  she  accomplished  that  result  do  not  concern 
plaintiff. 

[3]  The  complaint  alleges  that,  after  the  money  was  re- 
ceived by  the  guardian,  the  defendants — and  that,  of  course, 
includes  the  defendant  Lady — ^''appropriated"  to  their  own 
use  a  large  part  of  the  money.  Manifestly  this  can  mean 
no  more  than  that,  after  the  money  came  into  the  possession 
or  under  the  control  of  the  guardian  in  the  manner  hereto- 
fore detailed,  she  paid  or  gave  a  part  of  it  to  Lady  and  the 
latter  then  used  it  as  he  saw  fit  But  that  fact  would  not 
give  plaintiff  a  cause  of  action  against  Lady  for  the  part  of 
the  money  that  thus  may  have  been  paid  to  him  by  the  guard- 
ian and  then  applied  by  him  to  his  own  use,  unless,  at  the 
time  when  he  received  it  from  the  guardian,  it  was  then  held 


Digitized  by  VjOOQ IC 


106  Garrbtt  v.  Jensen.  [44  Cal.  App. 

by  the  latter  as  a  trust  fund.  While  it  is  true  that,  as  claimed 
by  appellant,  equity  will  enforce  a  trust  against  all  persons 
who,  with  notice  of  the  trust,  may  come  into  the  possession  of 
the  trust  property,  nevertheless,  to  entitle  appellant  to  follow 
the  money  into  the  hands  of  Lady  and  recover  it  from  him  as 
part  of  a  trust  fund  held  in  trust  for  her,  she  must  first  show 
that  when  Lady  received  it  from  the  ^ardian,  the  latter  then 
held  it  as  a  trust  fund  in  trust  for  appellant.  This  the  com- 
plaint fails  to  do.  It  fails  to  show  that,  when  Lady  received 
any  part  of  the  $4,074  from  the  guardian  the  latter  did  not 
then  have  the  right  of  disposition.  As  we  have  seen,  on  De* 
cember  23,  1915,  when  the  money  was  paid  by  the  county 
treasurer  to  the  guardian,  or  to  some  agent  of  the  guardian, 
she,  as  the  guardian  of  the  minor  in  whose  favor  the  judgment 
of  the  trial  court  had  been  entered,  was  entitled  to  an  en- 
forcement of  the  judgment — entitled  to  have  the  money  paid 
to  her  for  her  ward.  And  not  until  the  judgment  of  the  dis- 
trict court  of  appeal  reversing  the  judgment  of  the  trial  court 
became  final  did  any  obligation  rest  upon  the  guardian  to 
return  any  part  of  the  $4,074. 

[4]  On  the  reversal  of  an  erroneous  judgment,  but  not 
before,  the  law  raises  an  obligation  on  the  part  of  any  party 
to  the  action  who  may  have  received  the  benefit  of  the  judg- 
ment to  make  restitution  to  the  other  party  for  what  the  lat- 
ter has  lost.  Until  the  reversal,  the  party  who  may  have 
received  satisfaction  under  the  erroneous  judgment  may 
justify  under  it  and  under  any  execution  issued  thereon,  for 
the  erroneous  judgment  is  the  act  of  the  court.  {Bank  of 
United  States  v.  Bank  of  Washington,  supra;  Garrett  v.  Oar- 
rett,  sv/pra,)  Until  the  reversal  of  the  judgment  by  the  dis- 
trict court  of  appeal  the  money  that  had  been  received  by 
the  guardian  from  the  county  treasurer  was  not  held  by  her 
as  a  trust  fund ;  until  then  it  was  not  stamped  with  the  char- 
acter of  a  trust. 

The  complaint  does  not  allege  when  it  was  that  Lady  ap-f 
propriated  a  part  of  the  $4,074  to  his  own  use.  Non  constat 
but  that  whatever  part  of  the  $4,074  he  may  have  received 
and  kept  was  received  by  him  from  the  guardian  before  the 
judgment  of  the  district  court  of  appeal  became  final.  In 
fact,  if,  on  this  appeal,  we  may  take  judicial  notice  of  the 
record  on  the  appeal  in  Oarrett  v.  Oarrett,  supra,  we  know 
that   necessarily    whatever   sum   or   sums  may   have   been 
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** appropriated"  by  Lady  as  alleged  in  the  complaint  herein, 
i.  e.,  sums  received  by  him  from  the  guardian  after  the  latter 
had  received  the  money  from  the  county  treasurer,  must  have 
been  so  appropriated  by  Lady  before  the  judgment  of  the 
district  court  of  appeal  became  final,  and,  therefore,  before 
any  part  of  the  money  that  had  been  paid  over  to  the  guard- 
ian could  be  regarded  as  money  held  by  her  as  a  trust  fund 
in  trust  for  appellant.  This  is  so  because  the  present  action 
was  commenced  August  8, 1916,  and  if  we  take  judicial  notice 
of  the  judgment  of  the  district  court  of  appeal,  we  know  that 
that  judgment  did  not  become  final  before  September  28, 1916. 
If  it  can  be  maintained  that  any  moneys  which  may  have 
been  paid  to  Lady  by  the  guardian  before  the  judgment  of 
the  district  court  of  appeal  in  Oarrett  v.  Garrett  should  be 
regarded,  at  all  times  after  that  judgment,  as  moneys  held  by 
him  in  trust  for  plaintiff,  the  answer  is  that  the  complaint 
does  not  allege  facts  showing  that  that  judgment  had  become 
final  prior  to  the  commencement  of  the  present  action;  and, 
if  we  may  take  judicial  notice  of  the  record  on  appeal  in 
Oarrett  v.  Garrett,  we  know  that,  at  the  time  when  this  action 
was  commenced,  it  could  not  truthfully  be  alleged  that  the 
judgment  of  reversal  had  become  final  prior  to  the  filing  of 
the  complaint  herein. 

[5]  Nor  is  the  issuance  of  an  injunction  or  restraining 
order  against  Lady  necessary  to  the  protection  of  any  of 
plaintiff's  rights.  The  transactions  that  resulted  in  the  pay- 
ment of  the  money  to  the  guardian  by  the  county  treasurer 
show  that  the  money,  finally,  was  deposited  in  a  San  Francisco 
savings  bank  to  the  credit  of  the  guardian.  There  is  no  alle- 
gation that  all  the  money  is  not  still  so  on  deposit,  save  in  so 
far  as  the  continued  deposit  of  the  whole  sum  received  by  the 
guardian  may  be  inconsistent  with  the  general  allegation  that 
'' defendants  have  appropriated  to  their  own  use  and  disposed 
of  ...  a  large  part  of  said  money."  In  other  words,  the 
only  part  of  the  $4,074  that  can  possibly  be  regarded  as  a  trust 
fund  now  held  in  trust  by  any  of  the  defendants  for  plain- 
tiff is  the  amount  that  still  remains  in  the  custody  or  under 
the  control  of  the  guardian,  the  defendant  Emma  L.  Jensen. 
This  is  so  because  there  is  nothing  before  us  to  show  that 
the  guardian  ever  parted  with  any  portion  of  the  $4,074  after 
the  judgment  of  the  district  court  of  appeal  became  final. 
This  being  the  situation,  the  issuance  of  an  injunction  or  re- 
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straining  order  against  the  guardian  would  suffice  to  protect 
plaintiff's  rights  in  the  unexpended  portion  of  the  total  sum 
that  was  received  by  her  from  the  county  treasurer.  There 
is  no  apparent  necessity  for  the  issuance  of  a  restraining 
order  against  Lady,  who  is  not  even  alleged  to  have  threatened 
to  take  or  receive  from  the  guardian  any  money  since  the 
judgment  of  the  district  court  of  appeal  became  final. 

For  these  reasons  we  do  not  think  the  complaint  alleges 
any  cause  of  action  against  Lady  or  shows  him  to  be  an  in- 
terested  party  defendant,  and  that,  therefore,  the  remaining 
defendants  were  entitled  to  have  the  place  of  trial  changed 
to  the  city  and  county  of  their  residence. 

Order  affirmed* 

61oane,  J.,  and  Thomas,  J.,  eoncurred. 


[dv.  No.  8000.    Second  Appellate  District,  Divirion  Two. — November  4, 

1919.] 

MINNIE  J.  HORTON-HOWARD,  Appellant,  v.  F.  C.  PAT- 
TON  et  al.,  Respondents. 

[1]  Unlawful  Detainer— Bbeach  or  Covenant  or  Lease— Neces- 
sity FOB  Demand. — Before  an  action  of  unlawful  detainer  to  re- 
cover the  poBseasion  of  land  for  breach  of  a  covenant  to  plant  all 
the  land  to  beets  can  be  maintained,  it  is  necessary  that  a  de- 
mand or  notice  requiring  possession  be  given  and  that  it  be  served 
as  required  by  section  1162  of  the  Code  of  Civil  Procedure. 

[2]  Id. — ^Violation  or  Covenant  or  Lease  —  Abiutt  to  PsBroBic 
ArTEB  Demand — ^Fobm  or  Demand  Necessaby. — ^Where  the  vio- 
lated condition  or  covenant  of  a  lease  is  one  that  can  be  performed, 
the  statute  provides  for  a  written  notice  in  the  alternative,  namely, 
a  notice  "requiring  the  performance  of  such  condition  or  covenant 
or  the  possession  of  the  property";  but  where  the  condition  or 
covenant  cannot  afterward  be  performed,  the  statute  says  that  no 
notice  "demanding  the  performance  of  the  violated  conditions  or 
eovenants  of  the  leaso''  need  be  given;  that  is,  the  notice  in  such 
case  need  not  be  in  the  alternative,  but  it  will  be  sufficient  simply 
to  give  the  three  days'  notice  demanding  "the  possession  of  the 
property."  Such  demand  for  possession  is  a  statutory  prerequisite 
to  any  forfeiture  of  the  lease. 

1.    What  is  unlawful  detainer,  note,  120  Am.  St.  Sep.  32. 
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[3]  Id. — FOBM  or  NoncB. — ^No  particular  words  are  prescribed  for  a 
demand  for  possession,  and  no  special  form  is  indispensable.  Any 
mritten  demand  is  sufficient  if  the  person  to  whom  it  is  given,  as 
a  person  of  common  understanding,  must  understand  from  it  that 
the  landlord  is  absolutely  and  nnconditionally  demanding  posses- 
I         cion  of  the  demised  premises. 

[4]    Id. — ^LSTTEB    BT    LKSSOR'S    ATTOBKST — INSUFFIOIZNT    DbMAND    fOB 

Possession. — ^A  letter  written  by  the  lessor's  attorney  to  the  lessees 
of  a  ranch  saying,  "Tou  have  repeatedly  violated  the  terms  of 
this  lease  and  she  demands  possession.  Tou  haTe  sold  water,  which 
you  had  no  right  to  do,  and  have  made  no  accounting  for  same. 
You  will  please  now  make  a  full  statement  giving  details  of  water 
sold  from  the  premises,  and  remit  to  her.  Again,  the  ranch  you 
know  very  well  was  to  be  all  put  into  beets  which  you  have  not 
done.  Please  let  me  hear  from  you  at  once,"  is  not  sufficient  as 
a  demand  for  possession  or  notice  to  quit  to  effect  a  forfeiture  of 
the  lease. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Fred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dixon  L.  Phillips  and  Victor  Ford  Collins  for  Appellant. 

O.  P.  Adams  for  Bespondents. 

PINLAYSON,  P.  J.— This  is  an  action  of  unlawful  de- 
tainer. Plaintiff  appeals  from  a  judgment  in  favor  of  de- 
fendants. Defendants  claim  the  right  of  possession  under  a 
written  lease  executed  to  them,  as  lessees,  by  plaintiff  and  one 
Helen  A  Wright,  as  the  lessors,  whereby  defendants  leased 
from  plaintiff  and  her  colessor,  for  the  term  of  five  years,  a 
twenty-five  acre  ranch  near  Norwalk,  in  Los  Angeles  County, 
agreeing  to  plant  aU  the  ranch  to  beets,  farm  it  in  a  work- 
manlike manner,  and,  as  rent,  pay  the  lessors  one-fourth  of 
all  the  crops  raised.  Helen  A.  Wright,  one  of  the  colessors, 
has  since  conveyed  all  of  her  interest  to  plaintiff.  Plaintiff 
alleges  that  defendants  breached  their  covenant  to  plant  all 
the  ranch  to  beets,  in  this,  that,  in  the  year  1918,  defendants 
planted  a  part  of  the  land  to  corn;  also  that  defendants  com- 
mitted waste  in  that  they  unlawfully  diverted  from  the  leased 
premises  water  developed  thereon  and  used  or  sold  it  for  use 
on  other  lands. 
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At  the  outset  we  are  met  with  respondents'  objection  that 
no  demand  for  possession  or  notice  to  quit,  as  required  by 
the  statute,  was  ever  served  upon  either  of  them.  We  think 
this  objection  is  well  taken,  and  that  it  is  fatal  to  any  recovery 
by  appellant. 

The  only  attempted  demand  for  possession  was  that  made 
by  plaintiff's  counsel  in  a  letter  written  and  mailed  by  him  at 
Oakland,  California,  dated  September  3,  1918,  and  addressed 
to  defendants  at  Norwalk,  in  Los  Angeles  County.  That  let- 
ter was  as  follows:  *'F.  C.  Payton  and  C.  A.  Payton,  Nor- 
walk, Los  Angeles  Co.,  California.  Gentlemen:  Mrs.  Minnie 
J.  Horton  of  551  Crofton  avenue,  this  city,  has  placed  in  my 
hands  the  'Lease'  between  you  and  her  under  date  of  the  10th 
day  of  August,  1916,  to  the  land  and  premises  known  as  the 
'Helen  Williams'  ranch,  in  Los  Angeles  Co.,  California,  and 
which  you  are  now  in  possession.  She  has  also  placed  in  my 
hands  the  correspondence  relative  to  same.  You  have  re- 
peatedly violated  the  terms  of  this  'Lease'  and  she  demands 
possession.  You  have  sold  water,  which  you  had  no  right  to 
do,  and  have  made  no  accounting  for  same.  You  will  please 
now  make  a  full  statement  giving  details  of  water  sold  from 
the  premises,  and  remit  to  her.  Again,  the  ranch  you  knc»w 
very  well  was  to  be  all  put  into  beets  which  you  have  not  done. 
Please  let  me  hear  from  you  at  once.  Yours  very  truly,  Dixon 
L.  Phillips,  attorney  for  Mrs.  Minnie  J.  Horton."  (The 
italics  are  ours.)  It  was  stipulated  that  the  writer  of  this 
letter,  Mr.  Phillips,  was  acting  as  plaintiff's  agent. 

It  may  be  assumed  that  the  letter  was  delivered  to  one  of 
the  defendants,  F.  C.  Payton — doubtless  by  the  letter-car- 
rier— for,  on  September  9,  1918,  P.  C.  Payton  wrote  a  letter 
to  Mr.  Phillips  acknowledging  receipt  of  his  letter  of  the  3d 
instant,  denying  that  the  terms  of  the  lease  had  been  violated, 
and  stating  that  he  expected  to  hold  the  ranch  until  the  ex- 
piration of  the  term  of  the  lease. 

The  action  is  brought  under  subdivisions  3  and  4  of  section 
1161  of  the  Code  of  Civil  Procedure.  By  subdivision  3  it  is 
provided  that  a  tenant  is  guilty  of  unlawful  detainer  when 
he  continues  in  possession  after  a  neglect  or  failure  to  perform 
other  conditions  or  covenants  than  the  one  for  the  payment 
of  rent  and  three  days'  notice,  in  writing,  requiring  the  per- 
formance of  such  conditions  or  covenants,  or  the  possession 
of  the  property,  shall  have  been  served  upon  him;  but  if 
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**the  conditions  and  covenants  of  the  lease,  violated  by  the 
lessee,  cannot  afterward  be  performed,  then  no  notice,  as  last 
prescribed  herein,  need  be  given  to  said  lessee  .  .  .  demand- 
ing the  performance  of  the  violated  conditions  or  covenants 
of  the  lease."  Subdivision  4  provides  that  any  tenant  com- 
mitting waste  upon  the  demised  premises,  contrary  to  the  con- 
ditions or  covenants  of  his  lease,  thereby  terminates  the  lease, 
and  the  landlord,  "upon  service  of  three  days'  notice  to  quit 
upon  the  person  or  persons  in  possession,"  shall  be  entitled  to 
restitution  of  the  premises. 

[1]  The  covenant  to  plant  beets,  the  breach  of  which  is 
here  complained  of,  was  one  that,  so  far  as  the  crop-year  1918 
was  concerned,  could  not  be  performed  after  any  demand  for 
possession  that  plaintiff  might  make  at  the  time  when  the 
letter  from  Mr.  Phillips,  addressed  to  defendants  at  Norwalk, 
was  mailed.  Therefore,  it  was  not  necessary  that  any  de- 
mand or  notice  that  might  be  served  upon  defendants  should 
require  the  performance  of  the  covenant  to  plant  the  beets 
for  that  year.  It  was  necessary,  however,  that  a  demand  or 
notice  requiring  possession  be  given,  and  that  it  be  served  as 
required  by  section  1162.  [2]  Where  the  violated  condition  or 
covenant  is  one  that  can  be  performed,  the  statute  provides 
for  a  written  notice  in  the  alternative,  namely,  a  notice  "re- 
quiring the  performance  of  such  conditions  or  covenants  or 
the  possession  of  the  property";  but  where  the  condition  or 
covenant  cannot  afterward  be  performed,  the  statute  says  that 
no  notice  "demanding  the  performance  of  the  violated  con- 
ditions or  covenants  of  the  lease"  need  be  given  (subd.  3, 
sec.  1161) ;  that  is,  the  notice,  in  such  case,  need  not  be  in  the 
alternative,  but  it  will  be  sufficient  simply  to  give  three  days' 
notice  demanding  "the  possession  of  the  property."  Such 
demand  for  possession  is  a  statutory  prerequisite  to  any 
forfeiture  of  the  lease,  even  though  notice  of  the  alternative 
requirement — performance  of  the  condition  or  covenant — need 
not  be  given.  As  said  by  the  court  in  Schmttger  v.  Rose,  139 
Cal.  662,  [73  Pac.  451] :  "Where,  however,  the  covenants 
cannot  be  performed,  the  law  recognizes  that  it  would  be  an 
idle  and  useless  ceremony  to  demand  their  performance,  and 
80  dispenses  with  the  demand  so  to  do.  And  this  is  all  that 
it  does  dispense  with.  It  does  not  dispense  with  the  demand 
for  the  possession  of  the  premises.  It  requires  that  in  any 
event."    So,  also,  where,  as  here,  the  plaintiff  complains  of 
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** waste/'  contrary  to  the  conditions  or  covenants  of  the  lease, 
as,  for  example,  the  unlawful  diversion  of  water  contrary  to 
the  terms  of  the  lease,  the  statute  requires,  as  a  condition 
precedent  to  the  maintenance  of  the  action,  a  "three  days' 
notice  to  quit."     (Subd.  4,  sec.  1161.) 

The  right  to  recover  possession  in  an  action  such  as  this 
is  based  upon  the  idea  that  the  tenant  has  forfeited  his  lease- 
hold. The  service  upon  defendants  of  such  a  demand  for 
possession,  or  a  notice  to  quit,  as  is  contemplated  by  the  stat- 
ute, was  a  condition  precedent  to  the  forfeiture  of  defend- 
ants' leasehold  interest.  Forfeitures  are  not  favored  by  the 
courts ;  every  intendment  and  presumption  is  against  the  per- 
son seeking  to  enforce  the  forfeiture;  statutes  creating  for- 
feitures must  be  strictly  construed;  and  one  who  seeks  the 
summary  remedy  of  unlawful  detainer  allowed  by  the  statute 
must  bring  himself  clearly  within  its  terms.  (Savings  &  L. 
8oc.  V.  McKoon,  120  Cal.  179,  [52  Pac.  305] ;  Opera  House 
Assn.  V.  Bert,  52  Cal.  571;  Lacrabere  v.  West,  141  Cal.  554, 
[75  Pac.  185].) 

[3]  What  is  a  sufficient  notice  to  quit  or  demand  for  pos- 
session is  stated  in  the  several  text-books  on  the  law  of  land- 
lord and  tenant,  and  the  authors  do  not  seem  to  differ  ma^ 
terially  as  to  what  the  notice  should  contain.  No  particular 
words  are  prescribed,  and  no  special  form  is  indispensable. 
Doubtless  any  written  demand  is  sufiBcient  if  the  person  to 
whom  it  is  given,  as  a  person  of  common  understanding,  must 
understand  from  it  that  the  landlord  is  absolutely  and  un- 
conditionally demanding  of  him  possession  of  the  demised 
premises.  It  must,  however,  clearly,  positively  and  unequivo- 
cally disclose  the  intention  of  the  landlord  to  repossess  the 
premises.  It  must  be  positive,  decisive,  and  without  am- 
biguity. In  brief,  the  language  must  be  such  as  to  convey  to 
the  tenant  notice  that  it  is  the  positive  and  unequivocal  in- 
tention of  the  landlord  that  he  shall  quit  and  surrender 
possession,  without  any  alternative  choice  whatever.  The 
landlord  must  use  language  upon  which  the  tenant  can  safely 
act.  In  the  analocrous  case  of  notice  from  a  tenant  to  his 
landlord  of  an  intention  to  surrender  the  demised  premises, 
Justice  Bowen,  in  the  English  case  of  Gardner  v.  Ingram,  61 
L.  T.  (N.  S.)  729,  holding  the  notice  to  be  insufficient,  dis- 
cusses the  essentials  of  a  sufficient  notice,  sa3ring:  "I  think 
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it  is  yery  necessary  that  in  a  notice  to  quit  there  should  be 
plainness  of  speech;  that  is,  it  must  be  plain  and  unequivocal 
in  its  terms,  leaving  no  doubt  as  to  the  intention  of  the  party 
giving  it  The  effect  of  such  a  notice  is  to  put  an  end  to  the 
relation  of  landlord  and  tenant.  Therefore,  the  landlord  has 
a  right  to  know  whether  the  tenant  is  really  going  or  not. 
If,  instead  of  adopting  that  course,  the  tenant  uses  language 
which  is  ambiguous,  makes  use  of  expressions  which  leave  mat- 
ters at  the  conclusion  of  the  term  contingent  on  something  to 
be  done  or  some  arrangement  to  be  made,  there  is  no  sufficient 
notice  to  quit.  We  are  asked  to  place  a  business  construction 
upon  this  notice.  In  my  opinion  there  was  no  business  in- 
tended by  it  The  tenant  used  language  on  which  the  land- 
lord could  not  safely  act" 

[4]  Turning  now  to  the  letter  addressed  to  defendants 
by  plaintiff's  attorney.  Referring  to  the  lease  and  to  his 
client,  the  attorney  says:  ''You  have  repeatedly  violated  the 
terms  of  this  lease  and  she  demands  possession. ' '  He  does  not 
say  that  she  ''hereby"  demands  possession.  Bead  in  the  light 
of  what  follows  in  the  letter,  its  author  leaves  it  in  doubt 
whether  his  client,  through  him  as  her  agent,  is  actually 
thereby  unconditionally  demanding  possession,  or  whether  he 
is  simply,  by  way  of  recital,  notifying  defendants  that  his 
client  desires  possession,  or,  in  lieu  of  that,  satisfaction  in 
some  form  for  the  alleged  breaches  of  defendants'  covenants. 
After  telling  defendants  that  they  had  wrongfully  sold  water 
and  had  made  no  accounting  therefor,  the  attorney  proceeds 
to  say:  "You  will  please  now  make  a  full  statement,  giving 
details  of  water  sold  from  the  premises,  and  remit  to  her.** 
And  he  concludes  his  letter  with  the  words:  "Please  let  me 
hear  from  you  at  once."  Obviously,  plaintiff  was  not  en- 
titled, because  of  the  "waste"  complained  of,  to  have  the 
lease  declared  forfeited,  regain  possession  and  treble  damages 
for  the  unlawful  detention  arising  out  of  such  waste,  and, 
in  addition  thereto,  the  sum  which  Mr.  Phillips'  letter  in  effect 
demands,  namely,  compensation  for  the  water  claimed  to  have 
been  wasted.  The  acceptance  of  such  compensation,  had  any 
been  made,  would  have  been  a  waiver  of  any  right  to  demand 
and  regain  possession  based  upon  the  alleged  waste  of  water 
contrary  to  the  conditions  and  covenants  in  the  lease.  The 
demand  that  defendants  "remit"  to  plaintiff,  coupled  with 

44  0d.App.— • 
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the  statement  at  the  end  of  the  letter,  ''Please  let  me  hear 
from  you  at  once,"  was  calculated  to  engender  in  defendants' 
minds  the  thought  that,  by  his  letter  to  them,  the  attorney 
was  not  thereby  unequivocally  demanding,  for  and  on  behalf 
of  his  client,  the  unconditional  surrender  of  possession,  but 
that  he  was  suggesting  some  alternative  arrangement  and  in- 
viting defendants  to  express  themselves  with  regard  thereto. 
The  language  of  the  notice  was  not  a  direct,  positive,  de- 
cisive, and  unambiguous  demand  for  possession  or  notice  to 
quit.  The  attorney  did  not  use  language  on  which  the  tenants 
could  safely  act. 

Moreover,  the  letter  was  written  by  an  attorney.  It  must 
be  assumed,  therefore,  that  he  understood  the  character  of 
the  notice  necessary  to  effect  a  forfeiture  of  the  lease,  as  well 
as  the  import  of  the  language  which  he  used.  If  it  was  his 
purpose  to  give  notice  to  quit  or  to  make  an  unconditional 
demand  for  possession,  he  well  knew  that  such  a  notice  or 
demand  must  be  clear,  certain,  and  unequivocal  as  to  such 
intention.  He  knew  that  nothing  less  would  satisfy  the  terms 
of  the  statute.  With  this  knowledge  he  wrote  the  letter.  It 
is  neither  certain,  definite,  nor  unequivocal  as  an  intention  on 
.plaintiff's  part  to  demand  unconditional  surrender  of  the 
premises.  It  cannot  therefore  be  presumed  that  Mr.  Phillips 
intended  that  the  letter  should  be  a  notice  to  quit.  On  the 
contrary,  it  is  rather  to  be  assumed  that  he  left  that  matter, 
with  the  question  of  compensation  to  his  client  for  the  wasted 
water,  for  future  arrangement,  and,  with  that  idea  in  view, 
he  was  throwing  out  a  suggestion  for  negotiations  that  pos- 
sibly might  lead  to  some  mutually  satisfactory  adjustment  of 
their  differences.  This  conclusion  is  further  strengthened  by 
the  fact  that  when  the  action  was  commenced  plaintiff's  at- 
torneys apparently  were  of  the  opinion  that,  because  the 
broken  conditions  and  covenants  were  incapable  of  per- 
formance at  any  time  after  the  date  of  Mr.  Phillips'  letter,  no 
demand  for  possession  or  notice  to  quit  was  necessary.  En- 
tertaining such  belief,  the  complaint,  as  originally  filed, 
omitted  all  reference  to  any  demand.  It  was  not  until  the 
day  of  the  trial  that  plaintiff,  with  leave  of  court,  amended 
her  complaint  by  adding  an  allegation  to  the  effect  that  more 
than  three  days  prior  to  the  commencement  of  the  action 
she  had  made  a  demand  for  possession. 
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We  think  the  letter  to  defendants  was  not  sufficient  as  a 
demand  for  possession  or  notice  to  quit  to  effect  a  forfeiture 
of  defendants*  lease. 

Judgment  afiSrmed« 

Sloane,  J.,  and  Thomas,  J.,  coneurred* 


[CiT.  No.  3039.    Seeond  Appellate  Dietriet,  DivisioB  Two. — ^Noyember  4| 

1919.] 

GRACE  A.  HILBORN,  Respondent,  v.  CARL  B.  SCALE 
et  al.,  Appellants. 

[1]  Deeds  —  Grant  to  Husband  and  Wipb-^  Joint  Tbnanct  —  Con- 
BTBUCTiON  OF  SuEvivoBSHiP  PROVISIONS. — A  deed  granting  certain 
real  property  to  a  husband  and  wife  "as  joint  tenants  with  the 
light  of  BurvivoTship,"  and  ending  with  a  habendum  clause  "to 
have  and  to  hold  to  the  said  grantees  and  to  the  sundvor  of  them 
forever,"  creates  a  joint  tenancy  in  fee  in  the  two  grantees,  and 
not  a  joint  life  estate  in  said  grantees  and  a  contingent  remainder 
in  fee  to  the  survivor. 

[2]  Id. — Intent  op  Grantor — Habendum  Clause  as  Evidencb  of. — 
While  the  Tiahendwn  clause,  where  such  intent  is  made  clear,  can 
be  resorted  to  to  restrict,  limit,  or  enlarge  the  estate  indicated  in 
the  grant,  no  such  purpose  is  indicated  in  the  deed  here  in  ques- 
tion. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

S.  L.  Carpenter  for  Appellants. 

Frank  L.  Muhlman,  Jones  &  Evans  and  W.  E.  Eyans  for 
Respondent. 

1.  Conveyance  to  two  or  more  providing  for  right  of  survivorship 
as  creating  joint  tenancy  and  not  tenancy  in  common,  note,  Ann.  Cms. 
1917B,  119,  121. 

*^.  Habendum  danae  as  restriction  on  grant,  note,  Ann.  Cm.  1918B, 
417. 
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SLOANE,  J.— [1]  The  title  to  the  property  involved 
in  this  action  was  conveyed  to  the  defendants  and  appellants, 
Carl  B.  Soale  and  Wilson  H.  Soale,  her  husband,  by  the  fol- 
lowing deed: 

**  Grant  Deed. 

"Bertha  E.  Hookway  and  Wiliam  R.  Hookway,  her  hus- 
band, in  consideration  of  ten  dollars  to  them  in  hand  paid,  the 
receipt  of  which  is  hereby  acknowledged,  do  hereby  grant  to 
Carl  B.  Soale  and  Wilson  H.  Soale,  her  husband,  as  joint 
tenants  with  the  right  of  survivorship,  all  that  real  property 
situated  in  the  city  of  Pasadena,  county  of  Los  Angeles,  state 
of  California,  described  as  follows:  Lot  twenty-eight  (28) 
of  the  Bixby  Tract,  as  per  map  recorded  in  book  14,  page  92, 
miscellaneous  records  of  said  county,  subject  to  taxes  fiscal 
year  1908-1909.  To  have  and  to  hold  to  the  said  grantees 
and  to  the  svrvivor  or  [of]  them  forever. 

'' Witness  their  hands  this  second  day  of  July,  1908. 

**  Bertha  E.  Hookway. 
**WnjLiAM  E.  Hookway." 

Plaintiff  claims  title  to  an  undivided  half  of  the  premises 
under  an  execution  sale  of  the  interest  of  Wilson  H.  Soale, 
and  brought  this  action  for  partition  between  himself  and  the 
defendant  Carl  B.  Soale.  This  appeal  is  from  the  interlocu- 
tory judgment  in  plaintiff's  favor. 

The  case  turns  on  the  construction  of  foregoing  deed.  Re- 
spondent claims  that  the  conveyance  created  a  joint  tenancy 
in  fee  in  the  two  grantees,  and  appellants  contend  that  the 
effect  of  the  deed  was  to  create  a  joint  life  estate  in  the  hus- 
band and  wife,  and  a  contingent  remainder  in  fee  to  the  sur- 
vivor. Appellants'  contention  is  based  upon  the  theory  that 
the  words  in  the  deed,  italicized  herein  for  the  purposes  of 
this  case,  are  effective  to  prevent  the  severance  of  the  joint 
tenancy  by  execution  sale,  or  voluntary  act  of  either  of  the 
parties  to  the  title,  and  preserve  the  right  of  survivorship  by 
creating  an  independent  title  in  the  survivor  upon  this  life 
estate.  Without  discussing  the  question  as  to  whether  or  not 
such  an  estate  can  be  created  under  the  limitations  of  the 
California  Civil  Code,  we  are  satisfied  that  the  language  of 
the  instrument,  as  relied  upon  by  appellants,  is  not  calculated 
and  was  not  intended  to  limit  or  modify  the  apt  langunire 
for  the  creation  of  a  joint  tenancy.    We  see  nothing  in  the 
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words  **with  the  right  of  survivorship,*'  following  the  grant 
to  **Carl  B.  Soale  and  Wilson  H.  Soale,  her  husband,  as  joint 
tenants,  *'  other  than  the  expressed  declaration  of  the  implied 
incident  of  right  of  survivorship  which  characterizes  a  joint 
tenancy;  and  the  italicized  words  in  the  habendum  clause, 
**To  have  and  to  hold  to  the  said  grantees  cmd  to  the  survivor 
of  ihem  forever^^;  is  in  nowise  inconsistent  with  the  granting 
clause.  Of  course,  no  question  of  tenancy  by  entireties,  as 
between  husband  and  wife,  is  involved  in  this  case  under  our 
statutes ;  and  it  is  apparent  under  the  granting  clause,  inde- 
pendent of  the  language  in  controversy,  that  it  was  the  in- 
tention of  the  grantor  to  create  a  joint  estate.  [2]  It  is  not 
disputed  that  the  habendum  clause,  where  such  intent  is  made 
clear,  can  be  resorted  to  to  restrict,  limit,  or  enlarge  the  es- 
tate indicated  in  the  grant ;  but  no  such  purpose  is  indicated 
here.  In  Bamett  v.  Bamett,  104  Cal.  298,  [37  Pac.  1049], 
and  Jacobs  v.  AU  Persons,  etc,  12  Cal.  App.  163,  [106  Pac. 
896],  cited  by  appellants,  the  habendum  clause  under  consid- 
eration in  each  instance  in  expressed  terms  limited  the  estate 
vented  in  the  grantee  named  to  a  life  interest. 

Without  reviewing  appellants'  citations  from  the  courts  of 
other  states,  we  find  them  all  distinguishable  from  the  case  at 
issue  here,  and  for  the  most  part  concerned  with  the  con- 
struction of  deeds  in  which  the  habendum  clause  is  in  irrecon- 
cilable conflict  with  the  granting  clause.  Such  is  not  the  con- 
dition here.  In  Sumn  v.  Walden,  156  Cal.  195,  [134  Am.  St 
Rep.  118,  20  Ann.  Cas.  194,  103  Pac.  931],  in  which  case  the 
deeds  in  question  more  nearly  correspond  to  the  deed  under 
consideration  here  than  in  any  of  the  foreign  cases  cited,  our 
supreme  court  held  that  a  conveyance  to  grantees,  husband 
and  wife,  "as  joint  tenants,  with  fee  to  the  survivor,"  and 
another  to  grantees  as  husband  and  wife  ''during  their  joint 
lives,"  and  afterward  to  the  survivor  in  fee  simple  absolute, 
vested  the  estate  in  these  grantees  in  joint  tenancy.  We  reach 
the  same  conclusion  in  this  case.  The  execution  sale  of  the 
interest  of  Wilson  A.  Soale  to  the  plaintiff  here  severed  the 
joint  tenancy,  and  left  plaintiff  and  defendant  Carl  B.  Soale 
tenants  in  common,  and  the  land  subject  to  partition  be- 
tween them. 

The  judgment  is  affirmed. 

FinlajBOEOy  P.  J^  and  Thomas,  J.,  concurred. 
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[Crim.  No.  676.     Second  Appellate  District,  Division  One.— November  4, 

1919.] 

THE    PEOPLE,    Respondent,    v.    EVERETT    ALLISON, 

Appellant. 

[1]  Criminal  Law — ^Eapi&— Relationship  of  Defendant  and  Pros- 
ecuting Witness — Evidence. — In  this  prosecution  for  rape  upon 
a  female  under  the  age  of  eighteen  years,  not  the  wife  of  the 
defendant,  while  there  was  no  direct  testimony  that  the  prosecuting 
witness  was  not  the  wife  of  the  defendant,  the  testimony  of  the 
defendant  in  which  he  referred  to  a  person  as  his  wife  who  was 
other  than  the  victim  of  his  alleged  lust,  coupled  with  the  testimony 
of  the  prosecuting  witness,  whose  name  was  shown  to  be  different 
from  that  of  the  defendant,  that  prior  to  the  commission  of  the 
offense  she  never  met  the  defendant  and  did  not  know  him,  justified 
the  conclusion  reached  by  the  jury  that  they  were  not  husband 
and  wife. 

[2]  Id. — AoE  OF  Prosecuting  Witness— Competency  and  Sufficiency 
OF  Testimony  of  Witness. — ^In  a  prosecution  for  rape  upon  a 
female  under  the  age  of  eighteen  years,  not  the  wife  of  the  de- 

■  fendant,  the  testimony  of  the  prosecuting  witness  is  competent  to 
show  that  she  is  under  the  age  of  eighteen  years;  and  where  at 
the  trial,  on  her  direct  examination,  she  states  that  she  is  sijrteen 
years  of  age,  in  the  absence  of  any  evidence  tending  to  contradict 
such  statement,  it  most  be  deemed  sufficient  showing  that  she  was 
under  eighteen  when  the  alleged  attack  was  made  upon  her. 

[8]  Id. — Estabushment  of  Venue — ^EviDENCE.~In  such  a  prosecution, 
a  claim  that  the  venue  was  not  established  is  without  merit  where 
the  prosecuting  witness,  in  her  testimony,  identified  and  described 
the  place  where  the  crime  was  committed,  which  place  was,  by 
other  uncontradicted  testimony,  shown  to  be  in  the  county  where 
the  defendant  was  tried. 

[4]  Id. — Error  in  Admission  of  Evidence— Waiver  of  Objections. — 
Where  a  party  fails  by  seasonable  objection  to  direct  the  atten- 
tion of  the  trial  court  to  alleged  error  in  the  admission  of  evi- 
dence, his  position  in  the  appellate  court  is  not  such  as  to  entitle 
him  to  complain  of  the  evidence  so  admitted. 

1.  Proof  of  nonmarriage  in  prosecution  for  rape,  note,  Ann.   Gas. 
1912B,  Hi. 

2.  Proof  of  eorpw  delicti  in  prosecution  for  rape,  notes,  68  L.  U.  A. 
66,  70,  71,  73;  L.  B.  A.  1916B,  747. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu-  // 
lare  County,  and  from  an  order  denying  a  new  trial.    J.  A. 
Allen,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Pryor  and  Lamberson  &  Lamberson  for  Appellant. 

XJ.  S.  Webb,  Attorney-General,  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  and  Jerry  H.  Powell  for  Respond- 
ent. 

SHAW,  J. — ^Upon  an  information  charging  him  therewith, 
defendant  was  convicted  of  rape  alleged  to  have  been  com- 
mitted in  Tulare  County  upon  a  female  under  the  age  of 
eighteen  years,  who  was  not  his  wife.  Judgment  followed, 
from  which  and  an  order  denying  his  motion  for  a  new 
trial,  defendant  appeals. 

[1]  The  first  point  urged  in  support  of  a  reversal  of  the 
judgment  and  order  is  insufficiency  of  the  evidence  to  show 
that  the  prosecuting  witness  was  not  the  wife  of  defendant. 
Ab  in  the  case  of  People  v.  Bomani,  24  CaL  App.  549,  [141 
Pac.  1062],  involving  a  like  question,  there  was  no  direct  tes- 
timony upon  the  point;  nevertheless,  the  character  of  the  evi- 
dence was  such  as  to  exclude  the  existence  of  such  relationship. 
Not  only  in  his  testimony  did  defendant  refer  to  a  person  as 
his  wife  who  was  other  than  the  victim  of  his  alleged  lust, 
but  the  prosecuting  witness,  whose  name  was  shown  to  be 
diflferent  from  that  of  defendant,  testified  that  prior  to  the 
commission  of  the  offense  she  never  met  defendant  and  did 
not  know  him.  The  conclusion  based  upon  a  fair  inference 
to  be  drawn  from  such  testimony  is  that  reached  by  the  jury, 
that  they  were  not  husband  and  wife  when  the  crime  alleged 
was  committed. 

[2]  That  the  testimony  of  the  prosecuting  witness  was 
competent  to  show  that  she  was  under  eighteen  years  of  age 
admits  of  no  question.  {People  v.  Batz,  115  Cal.  132,  [46  Pac. 
915].)  At  the  trial,  on  her  direct  examination,  she  stated 
that  she  was  sixteen  years  of  age,  and,  in  the  absence  of  any 
evidence  tending  to  contradict  such  statement,  it  must  be 
deemed  a  sufficient  showing  that  she  was  under  eighteen  when 
the  alleged  attack  was  made  upon  her. 
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[3]  The  claim  that  the  venue  was  not  established  is  like- 
wise without  merit.  The  prosecuting  witness,  in  her  tes- 
timony, identified  and  described  the  place  where  the  crime 
was  committed,  which  place  was,  by  other  uncontradicted 
testimony,  shown  to  be  in  Tulare  County. 

[4]  It  is  finally  claimed  that  the  court  erred  in  receiving 
in  evidence  a  garment  worn  by  the  prosecuting  witness  at  the 
time  in  question,  upon  which  there  were  certain  stains,  the 
nature  of  which,  however,  was  not  shown.  Considering  the 
entire  testimony,  and  conceding  this  evidence  to  have  been 
incompetent,  as  claimed,  the  jury  could  not  have  been  in- 
fluenced thereby  in  reaching  its  verdict.  However  this  may 
be,  and  conceding  it  was  prejudicial,  no  objection  whatsoever 
was  made  to  the  evidence  when  offered.  Having  failed  by 
seasonable  objection  to  direct  the  attention  of  the  trial  court 
to  the  alleged  error,  appellant's  position  in  this  court  is  not 
such  as  entitles  him  to  complain  of  the  evidence  so  admitted. 
(People  V.  WUsan,  36  Cal.  App.  589,  [172  Pac.  1116].) 

We  find  no  merit  whatsoever  in  the  appeal.  The  judgment 
and  order  denying  defendant's  motion  for  a  new  trial  are 
affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[GrinL  No.  680.    Second  AppeUate  District,  Dlyision  One. — ^November  6, 

1919.] 

THE  PEOPLE,  Respondent,  v.  MABEL  WEBBEB,  Ap- 
pellant. 

[1]  Cbiminal  Law — OrFEBiNo  Fobged  Insteument  toe  Bxcobd— Dx- 
FscnvK  Cketifigatb  of  Agknowlkdoicxnt — SuFFioisNOT  OF  Indict- 
VENT. — ^An  indictment  charging  a  defendant  with  offering  and 
procuring  a  certain  false  and  forged  instrument  which  is  set  out 
In  haee  verba  to  be  recorded  in  the  office  of  a  county  recorder 
of  a  given  county  states  a  public  offense  under  section  115  of  the 
Penal  Code,  notwithstanding  the  certificate  of  acknowledgment  on 
the  instrument  omits  the  names  of  the  persons  appearing  before 
the  notary,  where  the  certificate  does  identify  the  persons  who 
made  the  acknowledgment  as  being  the  persons  whose  names  are 
■ubecribed  to  the  instrument 


Digitized  by  VjOOQ IC 


Not.  1919.]  Poopud  v.  Wsbbeb.  121 

[2]  Id. — Akxmdxxnt  of  Indictment.— Tbe  trial  court  may  allow  an  ^ 
indictment  to  be  amended  where  it  can  be  done  without  prejudice 
to  the  substantial  rights  of  tbe  defendant 

LSJ  Id. — Jf\)BGEBY  or  GnenncATx  of  Acknowledoksnt — Indictablb 
Offenss — AinBNDicxNT  OF  Indictmxnt. — An  indictment  charging 
the  defendant  with  making  and  forging  a  certain  certificate  of  ac- 
knowledgment purporting  to  hare  been  issued  by  a  given  notary 
pubHe  charges  an  indictable  offense;  and  it  is  not  prejudicial  error 
to  permit  such  an  indictment  to  be  amended  to  charge  that  the 
defendant  made  and  forged  the  handwriting  of  the  notary  on  such 
certificate  of  acknowledgment. 

[4]  L>. — ^Ratifioation  of  FOBOiRixs — Attthobity  to  Sign  Namxs — In- 

BTBUCTIONS. — In  a  prosecution  for  offering  and  procuring  a  certain 
ftklseand  forged  instrument  to  be  recorded  in  the  office  of  a  county 
recorder,  an  instruction  that  'Certain  evidence  has  been  introduced 
in  this  case  from  which  yon  might  infer,  if  you  find  that  the 
defendant  is  guilty  of  the  forgeries  charged  against  her,  such  for- 
geries have  been  ratified.  You  are  instructed  that  ratification  or 
confirmation  of  such  forgeries,  if  yon  find  they  were  committed, 
is  no  defense  to  the  charges,  but  such  ratification  and  confirmation 
may  be  considered  by  you  as  a  circumstance  in  determining  whether 
at  the  time  of  the  alleged  forgeries,  if  yon  find  that  such  forgeries 
were  committed,  the  defendant  had  the  authority  to  sign  the  names 
of  the  persons  whose  signatures  she  is  accused  of  forging,"  con- 
tains no  comment  on  the  weight  of  the  evidence,  but  the  condition 
imposed  by  the  phrase  "if  you  find  that  such  forgeries  were  com- 
mitted," if  taken  literally  by  the  jury,  subjects  the  last  sentence 
to  eontradictory  interpretations. 

[6]  Id.— Want  of  Injubt— iNSTHUonoNS. — ^In  such  a  prosecution,  an 
instruction,  "that  the  fact,  if  it  be  a  fact,  that  no  person  suffered 
any  injury  by  reason  of  any  of  the  acts  charged  against  defend- 
ant herein  is  not  to  be  considered  by  you  in  arriving  at  your 
Terdict  as  to  her  guilt  or  innocence.  If  you  believe  to  a  moral 
certainty  and  beyond  a  reasonaUe  doubt  that  the  prosecution  in 
this  case  has  proven  the  truth  of  the  allegations  of  the  indict- 
ments, you  should  find  the  defendant  guilty  regardless  of  the  ques- 
tion whether  or  not  any  injury  resulted  to  anyone  as  a  consequence 
of  her  act.  Therefore  the  question  whether  or  not  any  third  party 
suffered  any  pecuniary  loss  as  a  result  of  the  defendant's  conduct 
is  a  question  which  should  not  be  considered  by  you  in  your  de- 
liberations in  determining  her  guilt  or  innocence,''  is  not  a  comment 
on  the  weight  of  evidence;  neither  is  it  contradictory  or  misleading. 

2.    Power  of  court  to  amend  indictment,  note,  7  A.  Ii.  S.  1516. 
Constitutionality   of   statutes   permitting   the   amendment   of   indict- 
ments, notes,  8  Ami.  Cbbl  558;  Ann.  Cas.  1913A,  402. 
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[6]  Id. — Demand  That  Defendant  Produce  Insteuicents — Miscon- 
duct OP  District  Attorney  —  Admonition  to  Jury  —  Lack  of 
Prejudice. — In  such  a  proseeutioii  the  defendant  is  not  prejudiced 
by  the  misconduct  of  the  district  attorney  in  demanding  of  coun- 
i  eel  for  defendant,  in  the  presence  of  the  jury,  the  production  of 
[  the  contracts  and  deeds  included  in  the  indictments  and  stating 
that  apparently  the  contract  had  been  returned  from  the  recorder's 
office  to  the  defendant,  where  the  court,  after  ruling  that  the  de- 
fendant is  not  required  to  produce  evidence  against  herself,  in- 
structs the  jury  to  disregard  the  demand,  and  not  consider  the 
circumstance  at  all  against  the  defendant  as  a  demand  not  complied 
with,  or  for  any  other  purpose. 

[7]  Acknowledgment  —  Defective  Certtpicate.  —  A  certificate  of  ac- 
knowledgment which  omits  the  names  of  the  persons  appearing  be- 
fore the  notary  is  fatally  defeetiye.  (Opinion  of  supreme  court 
on  denial  of  hearing.) 

[8]  Criminal  Law  —  Construction  of  Section  115,  Penal  Code.— 
Section  115  of  the  Penal  Code,  in  providing  that  every  person 
knowingly  procuring  or  offering  any  false  or  forged  instrument 
to  be  filed,  etc.,  "which  instrument,  if  genuine,  might  be  filed  or 
registered,"  etc.,  simply  seeks  to  cover  as  coming  within  its  terms 
the  various  classes  of  instruments  entitled  under  our  law  to  be 
recorded  without  any  regard  whatever  whether  the  particular  in- 
strument is  defective  in  form  or  certification.  (Opinion  of  supreme 
court  on  denial  of  hearing.) 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Kem 
County.    T.  N.  Harvey,  Judge.    Afl5rmed. 

E.  J.  Emmons,  T.  F.  Allen  and  E.  B.  Lambert  for  Appel- 
lant. 

U.  S.  Webb,  Attorney-General,  and  Joseph  L.  Lewinsohn, 
Deputy  Attorney-General,  for  Respondent. 

CONREY,  P.  J.— The  defendant  was  brought  to  trial  on 
three  indictments,  the  cases  being  consolidated  and  tried  to- 
gether. Indictment  No.  1726  contained  three  counts.  The 
first  count  charged  that  the  defendant  offered  and  procured 
a  certain  false  and  forged  instrument  to  be  recorded  in  the 
office  of  the  county  recorder  of  Kem  County.  This  instru- 
ment was  set  out  in  the  indictment.  It  purported  to  be  an 
agreement  between  Eugene  Whitte  and  his  wife,  Elizebeth 
Whitte,  for  the  transfer  by  them  of  certain  lands  in  Kem 
County  to  Charles  A.  Quinn  and  his  wife,  Musetta  Culbert- 
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son  Quinn,  and  purported  to  have  been  signed  by  Elizabeth  • 
Whitt  and  Eugene  Whitt,  as  well  as  by  the  Quinns. 

The  second  count  of  said  indictment  charged  the  defendant 
with  offering  and  procuring  a  certain  false  and  forged  in- 
strument to  be  filed  and  recorded  in  the  office  of  the  county 
recorder  of  Kern  County,  which  instrument  is  set  out  in  said 
indictment  and  purported  to  be  a  deed  from  Charles  A.  Quinn 
and  wife  to  Mabel  Webber,  the  grantee. 

The  third  count  of  said  indictment  charged  that  the  de- 
fendant offered  and  procured  a  certain  false  and  forged  in- 
strument to  be  registered  and  recorded  in  the  office  of  the 
county  recorder  of  Kern  County,  which  said  instrument  is 
set  forth  in  the  indictment  and  purports  to  be  a  deed  from 
Eugene  Whitte  and  Elizabeth  Whittc  to  Mabel  Webber,  the 
grantee  therein ;  all  of  which  acts  were  in  violation  of  section 
115  of  the  Penal  Code  of  the  state  of  California. 

Indictment  No.  1734  charged  the  defendant  with  procuring 
a  certain  false  and  forged  instrument  to  be  filed  and  recorded 
in  the  office  of  the  county  recorder  of  Kern  County,  which 
said  instrument  is  set  forth  in  the  indictment  and  purports 
to  be  a  deed  from  Herman  Creasy  to  Edith  V.  Creasy  of 
certain  real  property  in  the  county  of  Kern,  which  said  act 
was  likewise  in  violation  of  section  115  of  the  Penal  Code. 

Indictment  No.  1735  contained  two  counts.  The  first  count 
chained  the  defendant  with  forging  the  deed  from  Herman 
Creasy  to  Edith  V.  Creasy  of  certain  real  property  in  the 
county  of  Kern,  state  of  California,  in  violation  of  section  470 
of  the  Penal  Code ;  the  instrument  alleged  to  have  been  forged 
is  set  forth  in  the  first  count  of  said  indictment. 

The  second  count  of  indictment  No.  1735,  as  originally  filed, 
charged  the  defendant  with  forging  a  certain  certificate  of 
acknowledgment  purporting  to  have  been  issued  by  L.  S. 
Harman,  a  notary  public,  in  and  for  the  county  of  Kern, 
state  of  California,  which  said  acknowledgment  was  placed 
on  the  deed  described  and  set  forth  in  the  first  count  of  in- 
dictment No.  1735.  During  the  trial,  this  last-mentioned 
count  was  amended  by  inserting  after  the  word  "forge**  the 
words,  **the  handwriting  of  one  L.  S.  Harman  to  and  on,*' 
and  by  inserting  after  the  word  **by"  the  word  "said.** 

The  defendant  was  found  guilty  on  each  and  every  count 
as  charged,  and  has  appealed  from  the  judgment  of  conviction* 
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[1]  The  first  point  of  appellant  is,  that  the  first  count  of 
indictment  No.  1726  does  not  state  a  public  offense,  and  for 
the  following  reason,  to  wit:  Section  115  of  the  Penal  Code 
provides:  ''Every  person  who  knowingly  procures  or  offers 
any  false  or  forged  instrument  to  be  filed,  registered,  or  re- 
corded in  any  public  office  within  this  state,  which  instru- 
ment, if  genuine,  might  be  filed,  or  registered,  or  recorded 
under  any  law  of  this  state  or  of  the  United  States,  is  guilty 
of  felony.*'  Under  this  section  it  is  only  an  instrument  which 
is  entitled  to  be  recorded,  the  recording  of  which  constitutes 
a  crime.  (People  v.  Harrold,  84  Cal.  567,  569,  [24  Pac.  106] .) 
The  certificate  of  acknowledgment  on  the  contract  is  set  forth 
in  the  following  words  in  the  first  count  of  indictment  No. 
1726: 

"State  of  California, 

County  of  Kern, — ss. 

"On  this  11th  day  of  September  in  the  year  one  thousand 
nine  hundred  and  eighteen  before  me,  L.  S.  Harmon,  a  notary 
public  in  and  for  the  said  county  of  Eem,  personally  appeared 
,  known  to  me  to  be  the  persons  whose  names  are  sub- 
scribed to  the  within  instrument,  and  who  duly  acknowledged 
to  me  that  they  executed  the  same. 

"In  Witness  Whereof,  I  have  hereunto  set  my  hand  and 
affixed  my  official  seal  at  my  office  in  the  said  county  of  Eem, 
the  day  and  year  in  this  Certificate  first  above  written. 

"(Seal)  L.  S.  Habmon, 

"Notary  Public  in  and  for  the  said  County  of  Kern,  State 
of  California.'' 

Section  1161  of  the  Civil  Code  provides  that  before  an  in- 
strument can  be  recorded,  unless  it  belongs  to  the  class  pro- 
vided for  in  either  section  1159,  1160,  or  1203,  its  execution 
must  be  acknowledged  by  the  person  executing  it,  etc.  Sec- 
tion 1189  of  the  Civil  Code  prescribes  the  form  for  a  certifi- 
cate of  acknowledgment.  The  certificate  must  state  that,  be- 
fore the  officer,  "appeared known  to  me  ...  to  be  the 

person  whose  name  is  subscribed  to  the  within  instrument, 
and  acknowledged  that  he  (she  or  they)  executed  the  same." 
In  the  certificate  of  acknowledgment  placed  on  this  instru- 
ment it  will  be  noted  that  it  reads,  "personally  appeared 

known  to  me,"  etc.  Therefore,  says  appellant,  it  does  not 
state  who  appeared,  or  that  anybody  appeared,  and  as,  for 
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that  reason,  the  instrument  was  not  entitled  to  be  recorded, 
the  act  of  offering  it  for  record  could  not  constitute  a  crime. 
This  contention  should  not  be  sustained.  The  prescribed  form 
need  not  be  followed  literally.  (SouthAvick  v.  Davis,  78  CaL 
504,  [21  Pac.  121].)  The  certificate  identified  the  persons  who 
made  the  acknowledgment  as  being  the  persons  whose  names 
were  subscribed  to  the  instrument.  This,  in  the  ordinary  and 
reasonable  meaning  of  the  words,  meant  all  of  the  names  signed 
thereto. 

The  next  matter  to  be  considered  is  the  amendment  to  the 
second  count  of  indictment  No.  1735.  The  charging  part  of 
this  indictment,  as  originally  filed,  was  in  the  following  words 
and  figures,  except  the  words  here  given  in  parentheses: 

''That  the  said  Mabel  Webber,  on  or  about  the  11th  day  of 
September,  1918,  at  the  County  of  Eern,  State  of  California, 
did  then  and  there  wilfully,  unlawfully  and  feloniously  and 
fraudulently  and  with  intent  to  prejudice,  damage  and  de- 
fraud one  Herman  Creasy,  make  and  forge  (the  handwriting 
of  one  L.  S.  Harman  to  and  on)  a  certain  certificate  of  ac- 
knowledgment, purporting  to  have  been  issued  by  (said)  L.  S. 
Harman,  a  Notary  Public  in  and  for  the  County  of  Kern, 
State  of  California,  and  an  officer  duly  appointed,  qualified 
and  authorized  by  the  laws  of  the  State  of  California  to  take 
and  certify  to  acknowledgments  of  grants  and  conveyances 
of  real  property  in  said  State,  of  said  Herman  Creasy  of  the 
execution  by  hiin,  said  Herman  Creasy  of  a  certain  purported 
conveyance  to  Edith  Y.  Eeyland  of  certain  real  property 
situated  in  the  County  of  Eern,  State  of  California,  particu- 
larly described  as  follows.'' 

At  the  trial  (and  before  a  jury  was  impaneled  to  try  the 
case),  the  court,  over  the  objection  of  defendant,  permitted 
the  district  attorney  to  amend  the  second  count  of  the  said 
indictment  by  inserting  the  words,  "the  handwriting  of  one 
L.  S.  Harmon  to  and  on,*'  and  after  the  word  "by,"  the  word 
"said." 

It  is  the  contention  of  appellant  that  the  indictment,  as 
originally  filed,  did  not  state  a  public  offense  under  section 
470  of  the  Penal  Code,  or  any  other  section  of  said  Penal 
Code,  and  that  it  was  error  for  the  court  to  permit  amend- 
ment of  the  indictment  so  as  to  state  an  offense  under  said 
section  470.  [2]  The  court  may  allow  an  indictment  to  be 
amended,  "where  it  can  be  done  without  prejudice  to  the 
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substantial  rights  of  the  defendant."  (Pen.  Code,  see.  1008.) 
It  may  be  conceded  that  defendant's  objection  was  good  if 
the  indictment,  before  amendment,  did  not  charge  an  in- 
dictable offense.  [3]  But  it  did  charge  an  indictable  offense. 
Under  the  terms  of  Penal  Code,  section  470,  any  person  is 
guilty  of  forgery,  who,  with  intent  to  defraud,  **forges  the 
seal  or  handwriting  of  another."  Assuming  that  the  code 
nowhere  explicitly  declares  the  forgery  of  a  certificate  of 
acknowledgment  to  be  an  indictable  offense,  it  remains  true 
that  forgery  of  the  seal  or  handwriting  of  the  notary  on  such 
certificate  is  a  crime,  and  is  perhaps  the  only  way  in  which 
such  crime  can  be  committed.  If  so,  the  charge  that  defend- 
ant forged  the  certificate  was  merely  an  incorrect  method  of 
charging  that  she  forged  the  seal  and  handwriting.  Where 
an  information  alleged  the  forgery  of  an  entire  instrument, 
and  the  proof  was  only  that  the  pretended  grantor's  signature 
was  forged,  this  was  held  sufBcient  to  support  the  verdict. 
(People  V.  Chretien,  137  Cal.  450,  454,  [70  Pac.  305].) 
Taking  into  consideration  the  law  as  stated,  the  amendment 
did  not  mislead  the  defendant  and  did  not  prejudice  her  in 
relation  to  any  substantial  right,  or  at  all. 

Appellant  next  contends  that  the  court  erred  in  three  of 
the  instructions  given  to  the  jury.  The  first  of  these  instruc- 
tions properly  ignored  the  rule  concerning  corroboration  of 
testimony  of  accomplices.  The  appropriate  instruction  on 
that  subject  was  given  elsewhere. 

[4]  The  second  of  these  instructions  was  as  follows:  '* Cer- 
tain evidence  has  been  introduced  in  this  case  from  which  you 
might  infer  that  if  you  find  that  the  defendant  is  guilty  of 
the  forgeries  charged  against  her,  such  forgeries  have  been 
ratified.  You  are  instructed  that  ratification  or  confirma- 
tion of  such  forgeries,  if  you  find  they  were  committed,  is  no 
defense  to  the  charges,  but  such  ratification  and  confirmation 
may  be  considered  by  you  as  a  circumstance  in  determining 
whether  at  the  time  of  the  alleged  forgeries,  if  you  find  that 
such  forgeries  were  committed,  the  defendant  had  the 
authority  to  sign  the  names  of  the  persons  whose  signatures 
she  is  accused  of  forging." 

Appellant  claims  that  this  instruction  was  a  comment  on 
the  weight  of  evidence  and  was  misleading  and  confusing,  in 
that  it  virtually  told  the  jury  that  while  certain  evidence  had 
been  introduced  which  might  show  that  the  forgeries  had  been 
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ratified,  yet  that  before  they  considered  this  evidence  it  would 
be  necessary  for  them  to  find  that  forgeries  had  been  com- 
mitted ;  whereas,  if  the  defendant  had  the  authority  to  sign, 
there  could  have  been  no  forgery.  It  should  be  conceded  that 
the  insertion  of  the  phrase,  **if  you  find  that  such  forgeries 
were  committed/'  threw  some  confusion  into  the  last  clause 
of  the  instruction.  The  instruction  contains  no  comment  on 
the  weight  of  the  evidence,  but  the  condition  imposed  by  the 
quoted  phrase,  if  taken  literally  by  the  jury,  subjected  the 
last  sentence  to  contradictory  interpretations. 

[5]  The  court  further  instructed  the  jury:  **You  are  in- 
fitmcted  that  the  fact,  if  it  be  a  fact,  that  no  person  suffered 
any  injury  by  reason  of  any  of  the  acts  charged  against  de- 
fendant herein  is  not  to  be  considered  by  you  in  arriving  at 
your  verdict  as  to  her  guilt  or  innocence.  If  you  believe  to 
a  moral  certainty  and  beyond  a  reasonable  doubt  that  the 
prosecution  in  this  case  has  proven  the  truth  of  the  allegations 
of  the  indictments,  you  should  find  the  defendant  guilty  re- 
gardless of  the  question  whether  or  not  any  injury  resulted 
to  anyone  as  a  consequence  of  her  act.  Therefore  the  ques- 
tion whether  or  not  any  third  party  suffered  any  pecuniary 
loss  as  a  result  of  the  defendant's  conduct  is  a  question  which 
should  not  be  considered  by  you  in  your  deliberations  in  de- 
termining her  guilt  or  innocence." 

Appellant  contends  that  this  instruction  is  a  comment  on  the 
weight  of  evidence  and  is  also  contradictory  and  misleading. 
It  does  not  appear  to  us  that  any  of  these  objections  have 
merit.  The  instruction  merely  states,  with  undue  prolixity, 
the  correct  rule,  that  the  fact  that  a  forgery,  or  the  unlawful 
use  of  a  forged  instrument,  has  not  resulted  in  loss  to  persons 
who  might  have  been  injured  thereby,  does  not  render  the 
wrongdoer  any  less  guilty  in  the  eyes  of  the  law. 

Counsel  for  appellant  claims  that  the  court  erred,  in  four 
stated  instances,  in  overruling  objections  made  by  him  to 
offered  evidence.  The  first  ruling  was  manifestly  correct. 
(Code  Civ,  Proc.,  sec.  1919.)  The  second,  admitting  testi- 
mony of  the  witness  Shackelford,  was  correct.  Another  wit- 
ness, Mrs.  Keyland,  had  testified  to  certain  writing  done  by 
defendant  at  Shackelford's  ofSce,  and  the  use  by  her  of 
mucilage  on  a  document,  the  ink  and  mucilage  being  borrowed 
from  Shackelford.  Shackelford's  testimony  was  that  at  the 
stated  time  and  place  ''a  lady"  had  been  there  and  had  bor- 
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rowed  ink  and  mucilage  from  him,  but  he  could  not  say  tha\ 
defendant  was  the  lady  in  question.  Nevertheless,  the  tes- 
timony was  admissible,  as  to  some  extent  corroborating  the 
testimony  of  Mrs.  Keyland,  which  did  identify  the  defendant. 
The  third  and  fourth  rulings  relate  to  the  admission  of  a 
document  in  evidence,  and  tiie  use  thereof  in  the  testimony 
of  an  expert  witness  on  handwritings.  This  document  was, 
with  one  exception,  a  duplicate  of  the  contract  set  forth  in  the 
first  count  of  the  indictment  in  case  number  1726,  of  which 
document  the  record,  as  found  in  the  county  recorder's  office, 
had  been  admitted  in  evidence.  The  exception  was  that  on 
the  unrecorded  duplicate  there  appeared  the  name,  **  Carrie  L. 
Bridges,**  written  on  it,  as  a  witness.  Prom  the  testimony  of 
Charles  A.  Quinn  it  appears  that  two  copies  of  the  contract, 
signed  only  by  Quinn  and  wife,  had  been  delivered  to  de- 
fendant, who  was  to  have  them  signed  by  Witt  and  wife. 
A  few  days  later  the  defendant  returned  this  document  to 
Quinn,  bearing  thereon  the  apparent  signatures  of  Witt  and 
wife,  and  the  name  of  Carrie  L.  Bridges.  In  the  meantime 
the  other  copy,  bearing  the  apparent  signatures  of  Witt  and 
wife,  had  been  recorded.  The  testimony  of  Quinn,  at  the 
trial,  followed  the  testimony  of  the  expert  witness  and  the 
admission  in  evidence  of  the  document  in  connection  with 
that  testimony.  All  of  this  was  admissible  as  part  of  the 
entire  transaction  and  as  tending  to  corroborate  other  evidence 
tending  to  prove  that  the  document  described  in  the  indict- 
ment as  a  document  which  defendant  caused  to  be  recorded 
was  a  forged  instrument,  and  was  in  fact  taken  to  the  re- 
corder's office,  and  recorded  at  her  request. 

[6]  The  district  attorney  at  the  trial  made  demand  on 
counsel  for  defendant  to  produce  the  contract  and  two  deeds, 
aU  of  which  were  included  in  the  indictments,  and  had  been 
shown  to  be  recorded  instruments,  and  in  so  doing  referred 
to  the  contract  as  having  been  apparently  returned  from  the 
recorder's  office  to  the  defendant.  Defendant's  attorney  ob- 
jected to  ''the  statement  and  demand"  of  the  district  attorney, 
and  assigned  it  as  prejudicial  error  on  the  part  of  the  prosecu- 
tion. The  court  ruled  that  "the  defendant  is  not  required 
to  produce  evidence  against  herself,"  and  instructed  the  jury 
to  disregard  the  demand  and  not  consider  that  circumstance 
at  all  against  the  defendant  as  a  demand  not  complied  with, 
or  for  any  other  purpose.    Appellant  contends  that  it  was 
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misconduct  and  prejudicial  error  for  the  district  attorney  to 
make  the  demand  in  the  presence  of  the  jury.  Referring  to 
a  similar  demand  for  a  document  which  the  defendant  was 
not  under  obligation  to  produce,  the  supreme  court  said 
(People  V.  Royce,  106  Cal.  173,  184,  [37  Pac.  630,  633]): 
"In  the  case  at  bar  the  demand  was  not  pressed,  and  we  do 
not  see  how  the  defendant  was  prejudiced,  even  if  it  be 
conceded  that  such  demand  constituted  error.  The  exception 
was  to  the  demand  of  the  district  attorney,  and  not  to  any 
action  of  the  court.  If  the  court  had  directed  the  defendant 
to  produce  the  check,  or  if  the  district  attorney  had  com- 
mented to  the  jury  upon  the  defendant's  failure  to  produce 
the  check,  a  different  question  would  have  been  presented." 

The  evidence  in  this  case  firmly  establishes  defendant's 
guilt.  Assuming  that  there  was  error  in  one  of  the  instruc- 
tions, as  hereinbefore  stated,  we  consider  it  extremely  im- 
probable that  the  jury  was  misled  thereby.  There  was  a  fair 
trial,  and  there  has  been  no  miscarriage  of  justice  in  the  con- 
viction of  the  defendant. 

The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  2,  1920,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — [7]  In  denying  the  application  for  a  hear- 
ing in  this  court  after  decision  by  the  district  court  of  appeal 
of  the  second  appellate  district,  division  one,  we  desire  to  say 
that  we  are  not  prepared  to  concur  in  the  view  of  the  district 
court  of  appeal  to  the  effect  that  the  certificate  of  acknowledg- 
ment set  forth  in  the  opinion  is  substantially  sufficient  as  a 
certificate  of  acknowledgment.  We  are  inclined  to  the  view 
that  such  certificate  is  fatally  defective  as  a  certificate  of  ac- 
knowledgment. [8]  But  we  do  not  regard  this  matter  of 
any  importance  in  so  far  as  this  case  is  concerned.  Section 
115  of  the  Penal  Code,  in  providing  that  every  person  know- 
ingly procuring  or  offering  any  false  or  forged  instrument 
to  be  filed,  etc.,  *' which  instrument,  if  genuine,  might  be  filed, 
or  registered,''  etc.,  simply  seeks  to  cover  as  coming  within 

44  0*1.  App.— 4 


Digitized  by  VjOOQ IC 


130  People  v.  Ptmb.  [44  Cal.  App. 

its  terms  the  various  dosses  of  instruments  entitled  under 
our  law,  to  be  recorded,  such  as  deeds,  mortgages,  etc.,  without 
any  regard  whatever  whether  the  particular  instrument  in 
defective  in  form  or  certification. 
The  application  for  a  hearing  in  this  court  is  denied. 

All  the  Justices  concurredi  except  Shaw,  J.,  who  was  ab- 
sent 


[Crim.  No.  683.    Second  Appellate  District,  Division  Two. — ^Noyember  6, 

1919.] 

THE  PEOPLE,  Respondent,  v.  I.  L.  PYLE,  Appellant 

(1]  Criminal  "Law — Embezzlbment— <^oaBOBOBATiON  or  Testimony — 
INSTBUCTIONS. — ^In  a  prosecution  for  embezzl^nent,  an  instructioii 
'*that  it  is  not  essential  to  a  conviction  in  tbis  case  tbat  the  pros- 
ecuting witness  .  .  .  should  be  corroborated  by  the  testimony  of 
other  witnesses  as  to  the  particular  acts  constituting  an  offense;  it 
is  sufficient  if  you  believe  from  his  evidence  and  all  other  testi- 
mony and  circumstances  in  proof  in  the  case  beyond  a  reasonable 
doubt  that  the  crime  charged  has  been  committed  by  the  defend- 
ant," is  not  erroneous,  as  leaving  the  jury  free  to  convict  whether 
all  the  other  testimony  and  circumstances  in  proof  in  the  case  cor- 
roborated the  prosecuting  witness  or  not,  particularly  where  the 
very  "customer's  draft"  which  defendant  himself  admits  he  drew 
and  secured  the  "acceptance"  of  by  the  prosecuting  witness  is  in 
evidence. 

[2]  Id. — AssTTMFnoN  to  Aot  as  Agent— Fraudulent  Appropriation 
or  Draft — Instructions. — ^Where  in  a  prosecution  for  embezzle- 
ment there  is  evidence  that  defendant,  assuming  to  act  as  the  agent 
of  the  prosecuting  witness,  was  intrusted  with  a  certain  draft  for 
the  purpose  of  giving  the  same  to  a  third  person  to  induce  him 
to  make  a  eertain  loan,  and  defendant  fraudulently  appropriated 
the  draft  to  his  own  use,  an  instruction,  "that  if  any  person  as- 
sumes to  act  as  the  agent  or  servant  of  another,  and  in  such 
assumed  capacity  he  is  intrusted  with  and  receives  into  his  care 
and  custody  property,  for  the  use  of  another  person,  and  fraud- 
ulently appropriates  such  property  to  his  own  use  or  to  any  use 
or  purpose  not  in  the  due  and  lawful  execution  of  his  trust,  he 
is  guilty  of  embezzlement,"  is  proper. 

2.    Check  as  subject  of  embezzlement,  note,  42  L.  B.  A.  (N.  8.)  498, 
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[S]   Id. — INGKIIONATINO  BeHABKS  IN  PBXSBNOX  OF  JTTBQSS — DENIAL  OV 

Nxw  TsiAL— Discretion  not  Abused. — ^In  a  prosecution  for  em- 
bezzlement, it  ifl  not  an  abuse  of  discretion  to  refuse  to  grant 
a  motion  for  a  new  trial  because  of  incriminating  remarks  con- 
earning  the  defendant  made  outside  the  courtroom,  but  in  the 
presence  of  some  of  the  jurors,  in  the  absence  of  a  showing  that 
aaeh  alleged  statements  influenced  the  yerdict  of  the  jury. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  denying  a  new  triaL 
Gavin  W.  Craig,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

U.  W.  Breeden  and  R.  J.  Adcock  for  Appellant. 

U.  S.  Webb,  Attorney-General,  Joseph  L.  Lewinsohn,  and 
Arthur  Keetch,  Deputies  Attorney-General,  and  Jerry  H. 
Powell  for  Respondents. 

THOMASy  J. — The  information  in  fhis  action  is  in  two 
counts — one  alleging  embezzlement  and  the  other  grand  lar- 
ceny. The  defendant  was  convicted  of  the  former  and  ac- 
quitted as  to  the  latter  charge.  There  was  a  motion  for  new 
trial,  which  was  d^ed;  and  thereupon  the  defendant  was 
sentenced  to  imprisonment  in  the  state's  prison.  This  ap- 
peal is  from  the  judgment  and  said  order  denying  defend- 
ant's motion  for  a  new  trial. 

Appellant  urges  four  reasons  for  reversal  of  the  judgment 
and  order,  viz.:  (1) Error  of  the  court  in  giving  instruction 
"on  the  question  of  corroboration";  (2)  error  of  the  court 
"on  the  question  of  receiving  and  converting  property  while 
assuming  to  act  for  another";  (3)  that  there  is  in  the  record 
**no  evidence  of  embezzlement,  but  that  there  is  some  evidence 
tending  to  prove  that  defendant  obtained  the  signature  of  the 
prosecuting  witness  to  the  draft  with  intent  to  cheat  and  de- 
fraud him,  of  which  defendant  is  not  charged";  and  (4) 
abuse  of  discretion  by  the  court  in  refusing  to  grant  defend- 
ant's motion  for  a  new  trial,  "for  the  reason  that,  at  least, 
a  part  of  the  jury  received  extrajudicial  evidence,  from  a 
source  and  of  a  nature  and  under  circumstances  which 
naturally  would  bias  them,  and  prevent  the  defendant  from 
having  a  fair  trial"  Briefly  stated,  then,  defendant's  com- 
plaint hare  la:  (1)  That  the  court  erred  in  giving  certain 
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instructions;  (2)  insufficiency  of  the  evidence  to  support 
the  judgment;  and  (3)  abuse  of  discretion  by  the  trial  judge. 

Only  two  of  the  instructions  given  are  objected  to  and 
criticised  by  defendant  here.  They  are  as  follows  (1)  "The 
court  further  instructs  the  jury  that  if  any  person  assumes  to 
act  as  the  agent  or  servant  of  another,  and  in  such  assumed 
capacity  he  is  entrusted  with  and  receives  into  his  care  and 
custody  property,  for  the  use  of  another  person,  and  fraudu- 
lently appropriates  such  property  to  his  own  use  or  to  any 
use  or  purpose  not  in  the  due  and  lawful  execution  of  his 
trust,  is  guilty  of  embezzlement'';  and  (2)  *'You  are  further 
instructed  that  it  is  not  essential  to  a  conviction  in  this  case 
that  the  prosecuting  witness,  L.  C.  Stuckey,  should  be  corrob- 
orated by  the  testimony  of  other  witnesses  as  to  the  particular 
acts  constituting  an  offense ;  it  is  sufficient  if  you  believe  from 
his  evidence  and  all  other  testimony  and  circumstances  in 
proof  in  the  case  beyond  a  reasonable  doubt  that  the  crime 
charged  has  been  committed  by  the  defendant." 

[1]  It  is  contended  by  defendant,  in  referring  to  the  in- 
struction last  quoted,  that  '*the  jury  were  left  by  this  in* 
struction  free  to  convict,  whether  all  the  other  testimony  and 
circumstances  in  proof  in  the  case  corroborated  Stuckey  or 
not,  and  for  that  reason  is  clearly  erroneous";  and  our  at- 
tention is  called  to  the  case  of  {People  v.  Neetens,  42  Cal. 
App.  596,  [184  Pac.  27],  as  supporting  this  contention. 
With  such  contention,  however,  we  cannot  agree ;  nor  does  the 
case  last  cited  support  such  a  conclusion.  In  that  case — a 
prosecution  and  conviction  for  obtaining  money  by  false  pre- 
tenses— ^the  so-called  false  representations  being  entirely  oral, 
there  was  no  corroboration  of  the  testimony  as  required  by 
section  1110  of  the  Penal  Code.  In  the  case  at  bar,  the  very 
"customer's  draft"  which  defendant  himself  admits  he  drew 
and  secured  the  "acceptance"  of  by  said  Stuckey  is  in  evi- 
dence ;  to  say  nothing  about  other  corroborating  circumstances 
which  answer  conclusively  defendant's  contention  here. 

[2]  As  to  the  first  instruction  quoted,  there  was  evidence 
that  defendant,  assuming  to  act  as  the  agent  of  Stuckey,  was 
intrusted  with  the  draft  mentioned  for  the  purpose  of  giving 
the  same  to  one  Doyle  to  induce  him  to  make  the  loan  in  ques- 
tion, and  that  defendant  fraudulently  appropriated  the  draft 
t4)  his  own  use.  This  being  so,  the  instruction,  we  think,  was 
proper. 
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We  have  studied  carefully,  not  only  the  instructions  ob-i 
jected  to,  but  all  the  instructions  given,  and  they  are,  in  our 
opinion,  ample,  and  as  favorable  to  defendant  as  they  prop- 
erly could  be  on  the  questions  presented ;  and  this  is  especially 
true  when  considered  in  the  light  of  all  the  instructions  given. 

As  to  the  second  point — ^that  of  the  insufficiency  of  the  evi- 
dence— no  discussion  is  necessary.  Suffice  it  to  say  that  the 
record  groans  under  the  weight  of  damning  evidence  amply 
sufficient  to  support  the  verdict  and  judgment. 

[3]  This  brings  us  to  the  consideration  of  the  last  point, 
viz.,  the  alleged  abuse  of  discretion  by  the  learned  trial  judge. 
In  support  of  his  motion  for  a  new  trial  defendant  filed  two 
affidavits  wherein  it  was  stated  that  one  Doyle  had  stated  to 
defendant's  attorney,  outside  the  courtroom,  and  in  the 
presence  of  some  of  the  jurors,  that  he,  Doyle,  would  *'fix" 
defendant ;  that  defendant  beat  him  out  of  some  money,  and 
that  for  what  defendant's  attorney  had  done,  he,  Doyle,  would 
have  defendant  arrested.  This,  if  true,  was  reprehensible; 
but  in  the  absence  of  a  showing  that  such  alleged  statements 
influenced  the  verdict  of  the  jury  we  think  it  was  not  an  abuse 
of  discretion  to  deny  defendant's  motion.  Unless  we  go  out 
and  into  the  thin  air  of  metaphysics  for  inspiration  and  wholly 
disregard  the  ample  evidence,  independently  of  the  alleged 
statements,  to  sustain  the  verdict  of  the  jury,  and  arbitrarily 
hold  that  such  alleged  statements  probably  influenced  the  ver- 
dict, defendant's  contention  can  flnd  no  support.  It  is  not 
surprising  that  in  these  days  of  unrest  that  thoughtful  men 
and  women,  while  conceding  the  improbability  of  the  con- 
viction of  an  innocent  person,  under  our  system  of  courts  and 
jurisprudence,  are  extremely  apprehensive  as  to  whether  we 
can  convict  the  guilty.  To  find  the  learned  trial  court  guilty 
of  an  abuse  of  discretion  under  the  evidence  as  disclosed  by 
this  record  would,  we  think,  be  to  furnish  evidence  in  support 
of  the  pessimistic  assumption  to  which  we  have  just  referred. 
"A  new  trial  wiU  not  be  granted  because  of  remarks  about 
the  case  made  during  the  trial  to  jurors  or  in  the  hearing  of 
jurors,  by  strangers  to  the  litigation,  where  neither  the  suc- 
cessful party  nor  the  jurors  were  at  fault,  unless  such  re- 
marks probably  influenced  the  verdict."     (29  Cyc.  798.) 

After  reading  the  entire  record  we  are  satisfied,  particularly 
as  we  are  fortified  by  section  4%  of  article  VI  of  our  constitu- 
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tion,  that,  so  far  as  this  case  is  concerned,  there  has  been  no 
miscarriage  of  justice. 
Judgment  and  order  afOrmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred, 

A  rehearing  of  this  cause  was  denied  by  the  district  court 
of  appeal  on  December  2,  1919,  and  a  petition  to  have  the 
cause  heard  in  the  supreme  court,  after  judgment  in  the  dis- 
trict court  of  appeal,  was  denied  by  the  suoreme  court  on 
January  2,  1920. 

All  the  Justices  concurred. 


[Otv.  No.  8034.    Beeond  Appellate  Bistriet,  Division  Two. — ^November 

6,   1919.] 

A.  M.  BAHEN,  Respondent,  v.  GUY  L.  PURLEY  et  al., 

Appellants. 

[1]  Deceit— AcQmsinoN  of  Peopbrtt  Through  FsAim— Pabtigi- 
PATiON  IN  PsooBEDS — ^NoTiOB — LiABiUTT. — One  who  participates 
with  others  in  the  leeeiptB  from  the  sale  of  property  acquired 
through  fraud  and  deceit  practiced  upon  the  owner,  with  knowl- 
edge of  sufficient  of  the  false  representations  at  the  time  th^ 
are  made  to  put  anj  prudent  person  on  inquiry,  but  who  does 
not  make  such  inquiry,  cannot  evade  responsibility  because  he 
may  not  have  been  present  when  all  the  false  or  fraudulent  state- 
ments were  made. 

[2]  Id. — ^Lagk  or  Knowledge  of  F&aud— LiabHiTft  to  Owner. — 
Where  property  is  acquired  from  the  owner  through  fraud  and 
deceit  and  title  is  taken  in  the  name  of  one  not  a  party  to  the 
fraud,  but  the  latter  has  no  knowledge  or  notice  of  the  fraudu- 
lent transaction  and  does  not  participate  in  any  of  the  proceeds 
from  the  subsequent  disposition  of  the  property,  he  cannot  be  held 
liable  to  the  defrauded  owner  in  an  action  for  damages  because 
of  the  fraud. 
APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 

Angeles  County.    Paul  J.  MeCormick,  Judge.    Beversed  in 

part;  affirmed  in  part. 

The  facts  are  stated  in  the  opinion  of  the  court 
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Tanner,  Odell  &  Taft  for  Appellants.  i 

William  J.  O'Brien  for  Respondent. 

THOMAS,  J. — Plaintiff  brings  this  action  against  defend- 
ants to  recover  jadgment  for  the  total  sum  of  $5,950,  be- 
cause of  deceit  practiced  against  him.  The  material  allega- 
tions of  the  complaint,  with  the  exception  of  certain  formal 
points,  were  denied. 

Without  a  word  of  explanation  the  record  before  us  might 
be  confusing.  The  explanation  is  that  much  of  the  testimony 
in  the  record  refers  to  another  case,  tried  in  the  superior 
court,  but  which  cause  is  not  the  subject  of  this  appeal — a 
suit  brought  by  this  same  plaintiff  against  certain  of  the 
defendants  here,  and  others  who  are  not  joined  as  defend- 
ants in  this  action.  The  trial  of  the  present  action  followed 
immediately  after  the  trial  of  that  case.  It  was  therefore 
stipulated  that  the  evidence  given  in  the  first  action,  so  far 
as  applicable,  should  be  considered  as  having  been  given  in 
this  matter.  Both  cases,  it  is  stated,  were  fraud  cases.  The 
testimony  introduced  in  the  first  case,  to  a  great  extent, 
it  is  urged,  bears  directly  on  this  dispute.  Judgment  went 
for  plaintiff  in  both  cases,  but  appeal  is  taken  in  this  action 
alone. 

In  support  of  the  appeal  appellants  contend:  (1)  That 
the  complaint  is  insufficient;  (2)  that  there  is  no  evidence  in 
the  record  to  support  the  finding  against  defendants  Brown 
and  Eoontz;  and  (3)  that  there  is  no  evidence  to  support 
the  finding  that  the  defendants  Furley  and  Plumer  were 
plaintiff's  agents. 

We  have  read  the  entire  record,  and  are  satisfied  with 
the  conclusion  of  the  learned  trial  court  on  the  point  last 
urged.  We  think,  beyond  doubt,  that  defendants  Furley  and 
Plumer  were  the  agents  of  plaintiff,  and  that  he  relied  upon 
them  as  such;  hence,  there  need  be  no  discussion  of  their 
obligation  to  act  in  good  faith  with  plaintiff.  That  they 
did  not  do  so  is  amply  shown  by  the  evidence.  (Calmon  v. 
SarraUk,  142  Cal.  638,  [76  Pac.  486].) 

It  is  urged  by  appellants  that  their  motion  for  nonsuit 
should  have  been  granted  as  to  both  Brown  and  Eoontz, 
for  the  reason  that  "there  had  not  been  any  evidence  in- 
troduced showing  that  Brown  or  Eoontz  had  any  guilty 
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knowledge  or  knowledge  whatever  of  any  representations 
made  by  Parley  and  Plumer,  if  any  were  made."  [1]  It 
is  conceded  that  Koontz  participated  in  the  receipts  from 
the  sale  of  the  property  involved.  The  record  shows,  too, 
that  he  knew  of  some,  if  not  all,  of  the  false  representa- 
^  tions  at  the  time  they  were  made;  that  he  went  with  Plumer 
to  Corcoran,  near  which  place  the  property  in  question  ia 
located,  and  returned  **with  an  option  on  the  Miller  land"; 
that  when  the  deal  was  closed  Eoontz  (who  was  the  notary 
public  that  took  plaintiff's  acknowledgment  to  the  deed) 
told  Bahen  the  deed  was  blank,  and  that  the  name  of  the 
grantee  was  not  in  it;  that  Bahen 's  note  for  eight  hundred 
dollars  **was  delivered  to  the  bank  by  Koontz,  and  the  pro- 
ceeds thereof  placed  to  the  credit  of  Purley  and  Koontz"; 
and  that  all  the  proceeds  of  the  sale,  after  paying  commis- 
sions, etc.,  were  paid  to  Furley  and  Koontz.  Indeed,  if 
entirely  ignorant  of  any  false  representations  having  been 
made,  enough  transpired  to  put  any  prudent  person  on 
inquiry.  The  record  does  not  show  that  Koontz  made  any 
such  inquiry,  while  it  does  show  some  participation  in,  and 
the  proceeds  resulting  from,  this  very  unfair  treatment  of 
plaintiff.  Can  it  be  successfully  maintained,  under  the  rec- 
ord here,  that  because  he  may  not  have  been  present  when 
Purley  or  Plumer,  or  both,  made  all  the  false  statements 
to  plaintiff  (notwithstanding  the  fact  that  the  three  were 
jointly  interested  in  the  transaction  with  plaintiff — Carson 
V.  Berson,  86  Cal.  433,  [25  Pac.  7]),  that  he  can  participate 
in  their  ill-gotten  gains  and  evade  responsibility  t  We  think 
not. 

[2]  There  remains,  then,  the  sole  question  as  to  Brown, 
whom  the  court  found  **  authorized  the  defendants  Purley 
and  Plumer  to  use  his  name  in  negotiating  with  the  plaintiff, 
and  that  he  agreed  to  allow  them  to  prepare  the  said  deed 
from  plaintiff  to  himself,  the  said  Brown,  and  the  said  note 
for  eight  hundred  dollars  in  his  favor,  with  knowledge  that 
plaintiff  was  being  deceived  in  the  transaction."  It  is 
urged  by  appellants  that  **  there  is  no  evidence  that  Brown 
knew  anything  about  any  deception  or  representations  or 
misrepresentations."  As  to  the  fraud  practiced  by  the 
defendants  Purley  and  Plumer  against  the  plaintiff,  thore 
is  no  doubt.    They  misrepresented  the  facts  to  him  to  suoh 
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an  extent  as  to  qualify  them  for  a  place  among  the  mem- 
bers of  the  Ananias  Club.  Unless  the  law  imposes  some 
duty  on  the  defendant  Brown  to  inquire  as  to  the  real 
purpose  of  the  nefarious  arrangement  in  the  consummation 
of  which  he  was  instrumental  in  assisting  the  defendants 
Purley  and  Plumer,  then,  in  the  light  of  this  record,  he  is 
innocent  of  any  wrongdoing  with  respect  to  the  transaction 
in  question.  The  record  contains  nothing  whatever  to  sup- 
port that  part  of  the  finding  which  says  that  what  he — 
Brown — did  was  done  ''with  knowledge  that  plaintiff  was 
deceived  in  the  transaction.''  The  defendant  Brown  testified 
as  follows:  ''I  am  a  resident  of  Santa  Monica,  and  one  of 
the  defendants  in  this  case.  Mr.  Plumer  came  to  me  in 
the  spring  of  1913  and  said  that  he  and  Furley  and  Koontz 
wanted  me  to  let  them  have  a  piece  of  property  deeded  to 
me.  I  agreed  to  do  so,  and  that  I  would  deed  it  whenever 
they  all  told  me  to.  I  did  so.  I  never  received  anything 
for  it."  The  record  discloses  nothing  further.  The  trans- 
action was  in  itself  not  illegal.  It  was,  perhaps,  out  of  the 
ordinary,  as  honest  men  deal  with  one  another.  It  would 
seem  that  a  prudent  man,  by  the  very  suggestion  of  such  an 
arrangement,  would  have  asked  some  questions  as  to  why 
they  wanted  this  done.  Does  the  law  impose  some  duty 
upon  one  in  this  position  t  Does  the  failure  to  so  exercise 
that  duty  subject  him  to  the  same  liability  as  though  he 
knewt  Does  the  law  impute  to  him  knowledge  of  facts 
which  might  have  been  his  had  he  made  inquiry  f  Defend- 
ant Brown  did  not  participate  in  any  of  the  proceeds;  he 
made  no  false  representations;  he  practiced  no  deceit;  he 
did  not  conspire  or  authorize  others  to  practice  deceit. 
Unless  the  answer  to  the  questions  just  submitted  be  in 
the  afiSrmative,  it  would  seem  that  because  of  the  part  which 
he  took  in  this  transaction  he  cannot  be  subjected  to  liabil- 
ity for  damages. 

Appellants  concede  that  in  accepting  title  to  the  property 
traded  by  plaintiff  to  Purley,  Plumer,  and  Koontz,  Brown 
became  a  trustee  without  any  agreement  of  compensation  for 
acting  as  such;  that  as  to  them  his  trust  was  a  voluntary 
one;  that  his  holding  of  the  property  was  their  holding; 
that  if  they — ^the  first  three  mentioned — ^had  obtained  the 
property  from  plaintiff  by  fraud,  an  involuntary  or  re- 
sulting trust  would  have  arisen  in  them  to  hold  the  prop- 
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crty  and  return  it  to  plaintiff  upon  demand;  and  that 
]:ad  plaintiff  served  any  notice  on  Brown  that  he — ^plaintiff 
— had  any  claim  to  said  property,  prior  to  his  disposing  of 
the  same,  that  in  that  event  he — ^Brown — would  have  be- 
come an  involuntary  trustee  for  plaintiff's  benefit.  No  no- 
tice having  been  given,  and  Brown  having  no  knowledge 
of  the  fraud,  it  is  urged  that  he  is  and  cannot  be  liable 
under  such  condition.  With  this  contention  we  are  in  full 
accord.  The  burden  of  proof  to  show  Brown's  knowledge 
of  the  fraud  was  on  plaintiff,  and  has  not  been  met.  It  was 
not  incumbent  upon  this  defendant  to  prove  his  innocence. 
In  the  absence  of  showing  of  fraud,  undue  influence,  acci- 
dent, or  mistake,  wrongful  act  or  fiduciary  relation  on  the 
part  of  defendant  Brown,  we  know  of  no  law,  and  none  has 
been  called  to  our  attention,  which  authorizes  or  supports  a 
theory  which  would  hold  one  liable  under  such  circumstances 
as  disclosed  here.  We  have  examined  every  case  cited  by 
respondent  on  this  phase  of  the  controversy,  and  we  think 
none  of  them  in  point.  In  every  case  cited  the  person  tak- 
ing the  deed,  or  found  by  the  court  to  be  an  involuntary 
trustee,  took  with  knowledge  of  the  fraudulent  transaction. 
The  judgment  is  reversed  as  to  the  defendant  Brown,  but 
otherwise  afSrmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred* 


[GSt.  No.  8027.    Second  Appellate  Distriet,  DiTision  Two.— November 

5,  1919.] 

REBECCA  J.   MOORE   et    al.,    Appellants,    v.    HENRY 
STRAYER,  Respondent. 

[1]  P]M>MissoBT  Notes— Consideration— Finding — Evidence.— In  this 
action  for  the  cancellation  of  a  certain  note  and  mortgage  aUeged 
to  have  been  executed  without  consideration,  the  findings  against 
the  plaintiffs  are  amply  supported  by  the  evidence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  orders  denying  motions  for  a  new 
trial  and  to  tax  costs.    Chas.  Wellborn,  Judge.    Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  court. 
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M.  B.  Butler  and  B.  A.  Moore  for  Appellants. 

S.  W.  Odell  and  Tanner,  Odell  &  Taft  for  Respondent 

THOMAS,  J. — This  is  an  action  for  the  cancellation  of  a 
certain  note  and  mortgage,  alleged  to  have  been  made, 
executed,  and  delivered  by  plaintiffs  to  defendant  Strayer, 
on  the  ground  ^Hhat  the  said  mortgage  and  note  were  made 
without  any  consideration  and  are  void;  no  money  or  other 
property  of  value  was  ever  paid  to  or  delivered  to  these 
plaintiffs  for  the  consideration  of  said  mortgage." 

Defendant's  answer  denied  all  the  material  allegations  of 
plaintiffs'  complaint,  and  alleged  that  two  thousand  dollars 
had  been  paid  by  defendants  to  plaintiffs  through  Jas.  H. 
Oaut  Company,  of  Pasadena,  California,  that  plaintiffs  had 
thereafter  made  three  payments  of  interest  on  the  note, 
and  that  the  plaintiff  B.  A.  Moore  had  himself  indorsed  two 
of  said  interest  payments  thereon.  Defendant  Strayer — ^be^ 
ing  the  only  answering  defendant — also  filed  a  cross-complaint 
setting  up  in  the  usual  form  the  execution  and  delivery  of 
said  note  and  mortgage,  and  the  default  thereon  made  in  the 
payment  of  interest,  and  that  he  had  elected  to  declare  the 
whole  sum  due,  praying  for  a  foreclosure  of  the  mortgage. 
Plaintiffs  thereafter  filed  their  answer  to  the  cross-com- 
plaint, setting  forth  substantially  the  same  allegations  as 
contained  in  their  complaint,  and  alleging  that  ''subsequent 
to  the  twenty-fourth  day  of  April,  1914,  and  on  or  about 
the  seventh  day  of  May,  1914,  cross-defendants  did  place 
the  note  and  mortgage  in  the  custody  of  James  H.  Gaut 
Company,  of  Pasadena,  on  the  condition,  and  not  otherwise, 
that  said  note  and  mortgage  become  effective  and  of  force 
as  such  instruments  when  two  thousand  dollars  is  paid  on 
a  certain  two  thousand  five  hundred  dollar  note  which  was 
secdred  by  a  prior  mortgage  on  said  real  property ;  that  said 
two  thousand  dollars,  or  any  part  thereof,  was  not  paid  on 
said  two  thousand  five  hundred  dollar  note."  Cross-defend- 
ants also  denied  that  there  was  any  interest  overdue  or  un- 
paid, and  alleged  that  the  nine  months'  interest  referred  to 
as  having  been  paid  by  them  was  paid  by  reason  of  the 
belief  of  cross-defendants  that  the  two  thousand  dollars  for 
which  the  said  two  thousand  dollar  note  and  mortgage  were 
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executed  had  been  paid  on  the  two  thousand  five  hundred 
dollar  note,  and  that  they  had  no  knowledge  that  said  two 
thousand  dollars  had  not  been  so  paid,  as  alleged,  at  the 
time  when  the  said  interest  payments  were  in  fact  made. 
The  court  found  against  the  plaintiffs  on  all  the  issues, 
and  decreed  that  defendant  Strayer  have  judgment  fore- 
closing said  mortgage.  Judgment  was  entered  accordingly. 
There  was  a  motion  for  new  trial  and  a  motion  to  retax 
costs,  both  of  which  were  denied.  The  appeals  here  are 
from  the  judgment  and  each  of  said  orders. 

Respondent  contends  that  the  appeal  comes  too  late;  but 
that  question  has  been  settled  contrary  to  such  contention. 
(Moore  v.  Strayer,  175  CaL  171,  [165  Pac.  530].) 

As  to  the  said  orders,  and  each  of  them,  we  can  see  noth- 
ing in  this  case  which  would  justify  their  disturbance. 

[1]  As  to  the  judgment,  four  specifications  of  error  are 
urged,  but  they  all  go  to  the  sufficiency  of  the  evidence  to 
support  the  findings.  We  have  read  the  entire  record,  and 
are  satisfied  that  the  findings  are  amply  supported  by  the 
evidence. 

The  judgment  and  orders  appealed  from  are,  and  each 
of  them  is,  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[Civ.  No.  2894.     Second  AppeOato  District,  Division  One. — November 

5,  1919.] 

C.  M.  WHITAKBE,  Respondent,  v.   DUNLAP-MORGAN 
COMPANY  (a  Corporation),  Appellant 

[1]  Principal  and  AQEN^^— Authority  to  Purchas*  Merchandise — 
Bight  to  Make  Incidental  Terms. — Where  the  general  anthoritj 
of  an  agent  to  purchase  merchandise  exists,  the  right  to  malce 
all  incidental  terms  of  the  purchase  must  be  implied;  otherwise 
the  authority  would  not  be  authority  to  purchase  at  all,  but 
merely  an  authorization  to  procure  offers. 

[2]  Sales — Meaning  of  Term  "F.  0.  B/'— The  meaning  of  the  term 
"f.  0.  b/'  is,  that  the  seller  is  to  put  the  goods  on  board  at  his 
own  expense  on  account  of  the  person  for  whom  th^  are  shipped, 
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ftnd  the  goods  are  at  the  risk  of  the  buyer  from  the  time  they^. 
are  put  on  board.  ' 

[8]  Id. — Deuveby  *'F.  0.  B."— Passino  of  Titlb — Prxsumftion. — 
Where  the  eontraet  proTides  that  goods  are  to  be  deliyered 
''f.  o.  b.*'  at  point  of  shipment,  the  presumption  that  the  property 
is  to  pass  then  is  applicable. 

[4]  Id. — Implied  Wabbantt  as  to  Mabkxtabia  CSondition — Right  of 
BsscissiON  Aftbb  Passaox  of  Titlk.— Notwithstanding  that  title 
to  hay  sold  "t.  o.  b."  point  of  shipment  passes  at  the  time  the 
loading  on  the  ears  is  completed,  the  transaction  might  still 
be  subject  to  rescission  by  a  showing  that  after  inspection  at  the 
point  of  destination  the  hay  is  determined  not  to  have  been  in  a 
marketable  condition  at  the  time  of  shipment. 

[6]  Id. — Oppobtuhitt  to  Inspect— Implied  Wabbantt  Doctbins  not 
Applicable. — Such  doctrine  of  implied  warranty  as  to  the  market- 
able condition  of  the  hay  is  not  applicable  where  not  only  was 
the  delivery  and  passing  of  title  complete  at  the  point  of  ship- 
ment, but  full  opportunity  was  given  for  inspection  at  that  point 
by  the  buyer  and  its  agent,  who  was  experienced  in  the  matter 
of  the  handling  of  hay  and  was  familiar  with  the  hay  in  ques- 
tion, having  observed  it  from  a  time  while  it  was  growing  until 
it  was  loaded  at  the  railway  station. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Eem  County.    J.  W.  Mahon,  Judge.    Affirmed* 

The  facts  are  stated  in  the  opinion  of  the  courL 

James  W.  Bell  for  Appellant. 

J.  B.  Dorsey,  T.  M.  McNamara  and  Bowen  Irwin  for 
Bespondent. 

JAMES,  J. — ^Plaintiff,  after  verdict  of  a  jury,  had  judg- 
ment for  an  unpaid  balance  alleged  to  be  due  from  defend- 
ant on  account  of  the  sale  of  certain  hay  in  the  year  1915. 
An  appeal  was  taken  from  the  judgment. 

The  hay  consisted  in  part  of  alfalfa  and  in  part  of  bar- 
ley. It  was  shipped  from  the  central  part  of  the  state  tO: 
the  defendant  at  Los  Angeles,  and  the  defendant  contended 
that,  as  to  the  barley  hay,  when  it  was  received  at  the  lat- 
ter point  it  was  "hot*'  and  unmerchantable.    The  evidence 

8.  Passing  of  title  by  delivery  f.  o.  b.,  notes,  62  lb  S.  A.  802; 
S3  L.  B.  A.  (K.  a)  54. 
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offered  on  the  part  of  the  defendant  was  sufficient  to  es- 
tablish the  fact  as  to  the  condition  of  the  hay  being,  upon 
its  arrival  in  Los  Angeles,  as  alleged  by  the  defendant.  The 
main  question  presented  on  the  appeal  is  as  to  whether, 
under  the  circumstances  of  the  case,  the  right  to  inspect  the 
hay  and  reject  it  remained  in  the  defendant  up  to  the  time 
that  opportunity  was  had  to  examine  the  same  after  its  ar- 
rival in  the  city  of  Los  Angeles.  The  purchase  as  made 
covered  a  quantity  of  hay  in  existence  at  the  date  of 
the  contract  in  the  fields  of  the  plaintiff.  A  portion  of  the 
hay  had  bean  already  baled  at  the  time  it  was  bargained 
for,  and  some  of  the  alfalfa  hay  had  already  been  loaded 
on  cars  at  McParland  preparatory  to  being  shipped  away 
to  market  by  the  plaintiff.  Plaintiff  had,  previous  to  this 
time — ^May  of  1915 — written  a  letter  to  the  defendant  cor- 
poration offering  to  sell  hay,  and  in  response  had  received  a 
letter  from  defendant  reading  as  follows: 

**  Tours  of  the  15th  received  and  will  say  that  the  writer 
has  been  out  of  the  city  is  the  reason  same  has  not  been 
answered.  Regarding  your  barley  hay,  will  say  that  Mr. 
Harmeling  is  buying  for  us  in  McParland  and  we  have  noti- 
fied him  to  call  and  give  you  a  price  for  your  hay.  Of 
course,  the  quality  counts  more  than  anything  else. 

^'Trusting  Mr.  Harmeling  may  be  able  to  do  some  business 
with  you,  we  remain, 

"Yours  very  truly, 

**DUNLAP^MORGAN    Co/' 

The  Mr.  Harmeling  referred  to  in  the  letter  approached 
the  plaintiff  in  his  field,  where  he  was  at  work  hauling  the 
hay,  and  made  an  offer  to  him  for  both  the  alfalfa  and 
barley  hay,  the  price  offered  being  $7.50  per  ton  for  the 
barley  and  $6.75  for  the  alfalfa,  "on  board  cars,  McPar- 
land." This  offer  the  plaintiff  testified  he  refused,  saying, 
*'I  want  $8  for  the  barley  and  $7  for  the  alfalfa."  His 
testimony  continued:  "I  then  had  a  car  of  alfalfa  loaded 
and  was  loading  another,  and  he  says,  'Will  you  give  me 
until  2  0 'clock r  and  I  said,  'Well,  you  let  me  know  in  time 
so  we  can  bill  the  hay  out  before  freight  time;  that  is  all 
that  is  necessary.'  When  I  was  loading  the  second  car  he 
came  to  me  with  a  telegram  and  handed  it  to  me,  and,  as 
I   remember,  the  telegram  was   from   Dunlap-Morgan   and 
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said,  'Buy  Whitaker's  hay  seven  and  eight  dollars  per  ton, 
prompt  delivery.'  Signed  *Dimlap-Morgan.*  "  A  copy  of 
the  telegram  was  later  introduced,  which  showed  that  it  was 
of  the  same  substance  as  testified  to  by  the  plaintiff.  The 
deal  was  closed,  the  condition  of  the  agreement  being  that 
the  price  agreed  upon  was  for  the  hay  "f.  o.  b."  McFarland. 
The  alfalfa  hay  already  loaded  on  cars  was  forthwith  shipped 
to  defendant  and  the  shipment  of  the  barley  hay  was  pro- 
ceeded with  as  fast  as  the  same  was  baled,  the  time  occupied, 
as  we  gather  from  the  testimony,  being  about  seven  or  eight 
days.  Before  all  of  the  hay  had  been  shipped,  the  defend- 
ant dispatched  to  the  plaintiff  two  letters,  one  assuming  to 
confirm  the  purchase  of  the  alfalfa  hay  and  the  other  con- 
firming the  sale  of  the  barley  hay.  In  these  letters  con- 
ditions were  stated  which,  if  given  the  effect  of  modifying 
the  terms  of  purchase,  would  clearly  have  given  the  right 
to  defendant  to  inspect  the  hay  at  Los  Angeles  before  being 
bound  to  pay  the  purchase  price.  It  will  be  remembered, 
however,  that  before  these  confirmatory  letters  had  been 
dispatched  not  only  had  the  negotiations  been  all  com- 
pleted between  the  plaintiff  and  the  defendant's  agent,  Har- 
meling,  but  the  shipment  of  the  hay  had  been  commenced 
and  a  portion  of  it  had  been  received  by  the  defendant. 
One  of  the  questions  suggested  here  is  as  to  whether  there 
was  any  limitation  upon  the  authority  of  Harmeling  which 
would  entitle  the  defendant  to  consider  and  confirm  the  deal 
before  it  became  operative.  No  such  limitation  of  authority, 
we  think,  can  be  assumed  under  the  circumstances.  [1] 
The  defendant  plainly  and  expressly  advised  the  plaintiff 
that  its  agent  in  the  field  was  there  for  the  purpose  of  buy- 
uifiT  ^^7y  aiid  where  the  general  authority  of  an  agent  to  pur- 
chase merchandise  exists,  certainly  the  right  to  make  all 
incidental  terms  of  the  purchase  must  be  implied;  other- 
wise the  authority  would  not  be  authority  to  purchase  at 
all,  but  merely  an  authorization  to  procure  offers.  Hence 
we  must  assume  that  Harmeling  acted  within  the  reasonable 
limits  of  his  authority  in  all  that  he  did  concerning  the 
making  of  the  purchase  of  the  hay.  The  agent  purchased 
the  hay  for  delivery  **f.  o.  b.''  McFarland.  This  term  is 
one  that  has  such  a  common  commercial  signification  that 
the  courts  generally  take  notice  of  its  meaning,  without 
proof.    "In  many  mercantile  contracts  it  is  stipulated  that 
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the  vendor  shall  deliver  the  goods  *f.  o.  b./  i.  e.,  'free  on 
board.'  [2]  The  meaning  of  these  words  is,  that  the  seller 
is  to  put  the  goods  on  board  at  his  own  expense  on  account 
of  the  person  for  whom  they  are  shipped,  and  the  goods 
are  at  the  risk  of  the  buyer  from  the  time  when  they 
are  put  on  board."  (Benjamin  on  Sales,  7th  ed.,  see.  682.) 
[3]  '^If,  therefore,  the  contract  provides  that  goods  are  to 
be  delivered  f .  o.  b.  at  point  of  shipment,  the  presumption 
that  the  property  is  to  pass  then  is  applicable."  (Williston 
on  Sales,  sec.  280.)  [4]  Notwithstanding  that  title  to  the 
hay  passed  at  the  time  the  loading  on  cars  at  McFarland  was 
completed,  the  transaction  might  still  have  been  subject  to 
rescission  by  a  showing  that  after  inspection  at  Los  Angeles 
the  hay  was  determined  not  to  have  been  in  a  marketable 
condition  at  the  time  of  shipment.  [5]  This  matter  is 
referable  to  the  proposition  of  there  being  an  implied  war- 
ranty, but  is  not  applicable  here  because  not  only  was  the 
delivery  complete  at  McFarland  and  the  passing  of  title  also, 
but  full  opportunity  was  given  for  inspection  at  that  point 
by  the  defendant  or  its  agent.  The  fact  was  shown  that 
the  agent  of  the  defendant  was  very  familiar  with  the  par- 
{ticular  hay  sold  by  the  plaintiff;  that  he  had  observed  it 
while  growing  and  after  it  was  cut ;  had  known  that  at  some 
time  previous  to  the  date  of  the  transaction  a  shower  had 
wet  the  hay  in  the  windrows  and  shocks.  Furthermore,  this 
agent  had  charge  of  the  shipment  of  the  hay  and  caused 
the  bills  of  lading  to  be  made  out  and  was  at  different  times 
at  the  railway  station  while  the  hay  was  being  loaded.  The 
evidence  further  tended  to  show  that  he  was  quite  experi- 
enced in  the  matter  of  handling  hay.  By  his  own  testimony 
it  appears  that  he  knew  that  if  the  hay  was  not  properly 
dried  before  baling,  it  might  be  damaged.  We  are  not  un- 
mindful of  the  fact  that  it  was  testified  to  by  the  agent 
that  he,  in  a  conversation  with  Whitaker,  had  been  assured 
by  Whitaker  that  the  hay  would  be  shipped  in  proper  con- 
dition and  dry.  Whitaker  disclaimed  any  recollection  of 
such  conversation;  he  stated  that  his  recollection  as  to  the 
occurrences  was  good.  However,  we  do  not  find  any  issue 
presented  by  the  answer  as  to  defendant  having  been  caused 
to  limit  its  inspection  of  the  hay  at  the  point  of  delivery 
because  of  any  misleading  assurances  received  from  the 
plaintiff.     The  undisputed  evidence,  we  think,  shows  both 
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deliveiy  and  acceptance  of  the  ha7  at  McFarland.  This 
legal  situation  having  resulted,  then  those  things  thereafter 
occurring  b7  which  defendant  sought  to  limit  its  liability 
are  of  no  moment. 

We  do  not  think  the  court  committed  prejudicial  error 
in  allowing  Harmeling  to  testify  as  to  his  understanding 
of  the  meaning  of  the  initialed  phrase  ''f.  o.  b."  We  do 
not  understand  that  by  his  answer  he  extended  that  mean- 
ing beyond  what  is  commonly  understood  and  accepted  in 
the  commercial  world  and  by  the  courts  as  the  true  signifi- 
cation. In  our  opinion,  there  was  no  implied  warranty  of 
the  hay  surviving  the  time  of  the  delivery  and  acceptance 
at  the  railway  station;  this  because  the  agent  of  the  de- 
fendant had  fully  examined  the  hay,  knew  its  particular 
character,  was  at  the  railway  station  when  it  was  shipped, 
and  was  given  every  opportunity  to  complete  any  desired 
inspection.  Under  the  undisputed  testimony  we  have  al- 
ready concluded  that  Harmeling  had  full  power  to  negotiate 
the  purchase  of  the  hay  and  to  fix  the  terms  thereof.  We 
think  the  court  might  have  instructed  the  jury  directly  as  to 
the  extent  of  that  authority.  We  have  carefully  examined 
the  instructions  as  given  and  refused,  and  think  that  the 
case  on  the  whole  was  fairly  presented  to  the  jury. 

The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[dr.  No.  2275.    Seeond  Appellate  Dlstriet,  DiTision  Two.— November, 

6,  1919.] 

OSCAR  BANSE,  Appellant,  v.  A.  C.  WELLS,  Respondent. 

[1]  DKrAuiA— Obbd  SsTTmo  Asxdk— Discretion  not  Abused.— In 
this  action  to  quiet  title,  in  view  of  the  age  and  inexperience  of 
defendant,  and  the  apparent  confusion  as  to  time  and  manner  of 
his  appearance  in  the  matter  arising  from  his  conversation  with 
the  process  server,  the  court  did  not  abuse  its  discretion  in  grant- 
ing the  defendantfi  motion  to  vacate  the  default  judgment  entered 
against  him. 

[2]  Id. — PoucT  o»  Law  —  Tbial  upon  Mebits. — The  policy  of  the 
law  10  to  have  evexj  litigated  ease  tried  npon  its  merita,  and 
44  Gal.  App.^10 
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it  looks  with  disfavor  upon  a  party  who,  regardless  of  the  merits 
of  his  case,  attempts  to  take  advantage  of  the  mistake,  Borprise, 
inadvertence,  or  neglect  of  his  adversary. 
[8]  Id.—Disposition  of  Appellatb  Couet— Atfirmancb  of  Obder. — 
The  appellate  court  is  much  more  disposed  to  affirm  an  order  when 
the  result  is  to  compel  a  trial  upon  the  merits  than  it  is  when  the 
judgment  by  default  is  allowed  to  stand  and  it  appears  that  a 
substantial  defense  could  be  made. 

APPEAL  from  an  order  of  the  Superior  Court  of  Los 
Angeles  County  granting  a  motion  to  vacate  a  default  judg- 
ment.   Grant  Jackson,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  T.  Sherer  for  Appellant 

William  Hazlett  for  Respondent 

THOMAS,  J. — ^This  is  an  action  to  quiet  title.  Summons 
and  complaint  were  duly  and  legally  served  on  defendant, 
who  did  not  appear.  Default  judgment  was  entered  accord- 
ingly. Four  days  after  the  entry  of  judgment  defendant 
gave  notice  of  motion  to  vacate  said  default  and  set  aside  the 
judgment.  This  motion  was  presented  to,  considered,  and 
granted  by  the  court  on  October  30,  1916.  This  appeal  is 
from  the  order  granting  said  motion. 

[1]  Appellant  insists  that  the  court  abused  its  discretion 
in  granting  the  motion  referred  to.    We  do  not  think  so. 

In  view  of  the  fact  that  this  case  presents  one  of  those 
points  which  has  been  up  so  frequently,  and  so  much  having 
been  said  bearing  thereon,  both  by  this  court  and  the  su- 
preme court,  that  neither  bar  nor  bench  has  the  time  or 
disposition  to  dwell  further  on  a  long,  or  any,  statement  of 
the  facts  here,  we  desist  from  so  doing.  Suffice  it  to  say  that 
we  have  read  the  entire  record,  and  are  satisfied  that  the 
court  had  enough  before  it  to  support  the  order  made,  in 
view  of  the  age  and  inexperience  of  defendant,  and  the 
apparent  confusion  as  to  time  and  manner  of  his  appearance 
in  the  matter,  arising  from  the  conversation  with  the  process 
server.  [2]  As  has  been  so  frequently  stated,  "the  policy 
of  the  law  is  to  have  every  litigated  case  tried  upon  its 
merits,  and  it  looks  with  disfavor  ui>on  a  party  who,  re- 
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gardless  of  the  merits  of  his  ease,  attempts  to  take  ad- 
vantage of  the  mistake,  surprise,  inadvertence  or  neglect  of 
his  adversary."  (Berri  v.  Rogero,  168  Cal.  736,  [145  Pac. 
95].)  This  language,  we  think,  is  especially  fitting  to  the 
ease  at  bar.  It  is  conceded  by  appellant  that  there  was 
negligence  on  the  part  of  defendant — an  old  man  of  seventy 
years — but  insists  that  such  negligence  is  not  so  excusable 
and  so  important  a  matter,  as  disclosed  by  the  record,  as  to 
warrant  the  court  below,  without  abusing  its  discretion,  to 
enter  the  order  appealed  from. 

Appellant  also  insists,  for  his  own  protection,  upon  mere 
technicality,  rather  than  to  submit  to  a  trial  on  the  merits. 
[3]  ''This  court  is  much  more  disposed  to  affirm  an  order 
when  the  result  is  to  compel  a  trial  upon  the  merits  than 
it  is  when  the  judgment  by  default  is  allowed  to  stand,  and 
it  appears  that  a  substantial  defense  could  be  made.*' 
(O'Brien  v.  Leach,  139  Cal.  220,  [96  Am.  St.  Rep.  105, 
72  Pac.  1004].) 

There  was  no  abuse  of  discretion  practiced  by  the  learned 
trial  judge  in  entering  the  order  appealed  from. 

The  order  appealed  from  is  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 


[CSv.   No.   8069.     First  AppeU&te  District,   Diyisioii  One. — November 

5,  1919.] 

JOSEPHINE   MARB,   Appellant,   v.   MILO   L.  BOWELL 
et  al.,  Defendants;  MILO  L.  BOWELL,  Bespondent. 

[1]   PLKADING — ^NlOLIGKNT    CONSTRUCTION    AND    USX    07    FiBE-KSCAPE — 

LiABUiiTT  07  Both  Owner  and  Lessee. — An  action  for  damagea 
for  personal  injuries  may  be  maintained  against  both  the  owner 
and  the  lessee  of  a  building,  the  owner  for  the  negligent  eon- 
stmetion  of  a  flre-eseape  forming  part  of  said  building,  and 
the  lessee  for  the  negligent  use  thereof,  and  the  sustaining  of  a 
general  demurrer  to  the  complaint  as  to  the  owner,  without  leave 
to  amend,  on  the  theory  that  the  premises,  being  in  the  possession 
of  the  lessee,  the  owner  could  not  be  liable,  is  erroneous. 


Digitized  by  VjOOQ IC 


148  Mabb  v.  Bowell.  [44  Cal.  App. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    George  E.  Churcli,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Everts  &  Ewing  and  M.  G.  Gallaher  for  Appellant 

Geo.  Cosgrave  for  Respondent 

KERRIGAN,  J.— This  is  an  appeal  from  a  judgment  en- 
tered after  an  order  sustaining  a  general  demurrer  to  the 
complaint  without  leave  to  amend. 

[1]  The  action  is  for  personal  injuries,  and  was  insti- 
tuted by  the  plaintiff  against  the  defendants  Milo  L.  Rowell 
and  H.  S.  TMiistler,  the  lessor  and  lessee  respectively  of 
certain  premises  in  which  the  injury  occurred.  The  court 
overruled  the  demurrer  as  to  Whistler,  the  lessee,  and  sus- 
tained it  as  to  Rowell,  the  owner,  apparently  on  the  er- 
roneous theory  that  the  premises,  being  in  possession  of 
the  lessee,  the  owner  thereof  could  not  be  liable. 

From  the  complaint  it  appears  that  the  plaintiff  attempted 
to  allege  a  cause  of  action  against  both  the  lessor  and  lessee 
of  the  building  on  the  theory  that  each  of  them  was  respon- 
sible for  the  injury — ^the  lessee  for  the  negligent  use,  and 
the  lessor  for  the  negligent  construction  of  a  fire-escape 
forming  part  of  said  building.  On  this  theory  a  cause  of 
action  may  be  maintained  against  both  defendants.  (Rider 
V.  Clark,  132  Cal.  382,  [64  Pac.  564] ;  Kalis  v.  Shattuck, 
69  CaL  593,  697,  [58  Am,  Rep.  568,  11  Pac.  346].) 
And  the  most  that  can  be  said  against  this  complaint  is  that 
it  imperfectly  alleges  a  cause  of  action  against  the  lessor, 
for  which  reason,  no  doubt,  he  might  have  specially  de- 
murred; but  containing,  as  it  does  in  the  last  analysis,  we 
think,  sufficient  facts  to  constitute  a  cause  of  action  against 
said  defendant,  the  court  was  in  error  in  sustaining  his 
general  demurrer.  (Shaake  v.  Eagle,  135  Cal.  472,  [63  Pac. 
1025,  67  Pac.  759];  Payne  v.  Baehr,  153  Cal.  447,  [95 
Pac.  895];  Robertson  v.  Burrell,  110  Cal.  579,  [42  Pac. 
1086];  Norton  v.  Bassett,  158  CaL  427,  [111  Pac.  253].) 

The  judgment  is  reversed. 

Richards,  J.,  and  Beasly,  P.  J.,  pro  tern,,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  2,  1920. 

AH  the  Justices,  except  Wilbur,  J.,  concurred. 


[C!t.  No.  2028.     Third  Appellate  Dlstriet— NoTember  5,  1919.] 

A.  B.  ATKINSON,  Respondent,  v.  GEORGE  E.  FOOTE 
et  aL,  Appellants. 

[1]  MoBTOAGES — ^FoBBCLosuaK— LuBnjTT  FOB  SuBPLUS. — A  mortgagee 
who  has  parehased  the  mortgaged  property  under  the  decree  of 
foreclosure  is  not  liable  for  the  surplus  unless  such  surplus  re- 
mains in  his  hands  or  possesrion. 

[2]  Dbeds  07  Tbust— Sale  UNDSBr-LiABnjTT  ov  Tbustebs  roB  Sub- 
PI,U8. — Even  though  a  trust  deed  may  contain  no  provision  ex- 
presslj  imposing  upon  the  trustees  the  duty  of  obtaining  and 
tnrwiwg  oyer  to  the  trustor  any  surplus  remaining  after  payment 
of  the  debt,  to  secure  which  the  deed  was  given,  and  the  costs 
and  expenses  of  sale,  it  would  nevertheless  be  their  duty  to  do  so. 
The  trustees  in  such  a  case  are  trustees  for  the  trustor  as  well  at 
for  the  beneficiary  of  the  trust  or  lender  of  the  mon^. 

[8]  £vn>BNGB— iNPBBTEDNEss — Pbbsumption. — There  is  no  presump- 
tion that  one  party  is  indebted  to  another;  and  if  one  claims 
that  he  has  loaned  money  to  another,  he  must  prove  his  claim 
or  demand  in  an  action  to  recover  the  mon^. 

[4]  Deeds  or  Tbusi^— Aotion  fob  Subflus — ^Rboitals  w  Deed  Gov- 
OLUSIYE. — In  an  action  against  the  trustees  under  a  deed  of  trust 
to  recover  the  surplus  on  a  sale  of  the  trust  property,  the  trustees 
are  concluded  by  the  statement  in  their  deed  to  the  purchaser 
that  th^  received  gold  coin  in  payment,  and  th^  will  not  be 
permitted  to  contradict  such  recital  by  the  claim  that  they  received 
BO  cash  or  actual  money  from  the  sale  of  the  property. 

1.  Bight  of  mortgagor  or  owner  of  equity  of  redemption  to 
maintain  action  for  money  had  and  received  for  surplus  received  by 
mortgagee  on  sale  of  property,  note,  44  L.  B^  A.  (N.  8.)  1041. 

Bight  of  junior  mortgagee  as  to  surplus  upon  a  foreclosure  sale 
under  a  senior  mortgage,  in  a  proceeding  to  which  he  waa  not  a 
party,  note,  20  L.  B.  A.  (N.  8.)  47. 
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[6]  lb.— Bulb  as  to  Putdbb  Advances^— The  rule  with  reference  to 
future  adyances  applicable  to  mortgagee  is  applicable  to  trust 
deeds  given  entirely  for  the  purpose  of  securing  the  payment  of 
a  debt  or  for  the  performance  of  any  other  act  capable  of  being 
so  secured. 

[6]    MOETOAGES — FUTUEB      ADVANOES—NOTIGB      OF      InTEBVENINO      EN- 

OUHBRANGE. — The  mortgage  lien  of  a  superior  or  prior  mort- 
gagee will  not  operate  to  secure  optional  advances  made  under 
such  mortgage  after  such  mortgagee  has  acquired  actual  notice 
of  an  encumbrance  subsequent  in  point  of  time  to  his  mortgage 
so  as  to  defeat  or  impair  the  rights  of  the  second  encumbrancer. 

[7]  Id.— Bulb  Whebb  Pdtubb  Advanoes  Oblioatobt.— If  the  pro- 
Tision  in  the  first  or  prior  mortgage  as  to  future  advances  is  man- 
datory in  its  nature  and  it  thus  becomes  obligatory  upon  the 
mortgagee  to  make  such  advances,  actual  notice  or  knowledge 
by  the  senior  mortgagee  of  a  subsequent  encumbrance  will  not 
have  the  effect  of  taking  from  him  the  security  of  his  lien  for 
advances  he  is  compelled  by  his  contract  to  make. 

[8]  Id. — ^Want  of  Notice  of  Juniob  Moetgage— Bight  of  Seniob 
MoBTGAOEE  TO  MAKE  FuTUBE  ADVANCES. — When  a  second  encum- 
brance is  put  upon  property  already  hypothecated  by  mortgage  to 
secure  a  debt,  the  senior  mortgagee,  under  a  clause  in  his  mort< 
gage  providing  for  optional  advances,  may  make  such  advances 
on  the  security  of  his  mortgage  if  he  has  no  actual  notice  of 
the  second  encumbrance.  When  additional  advances  are  so  made 
they  extend  the  scope  of  the  lien,  and  in  doing  so  the  mortgage 
as  to  such  advances  constitutes  a  new  lien  or  encumbrance. 

[9]  Deeds  of  Tbust — Notice  of  Sale  Undeb  Juniob  Deed  of  Tbust 
— Future  Advances  Undeb  Seniob  Deed  of  Tbust  not  Sboubed. 
The  assignee  of  a  senior  deed  of  trust  which  provides  for  future 
advances  who  takes  the  assignment  and  makes  future  advances 
after  the  sale  of  the  trust  property  under  a  junior  deed  of 
trust  and  the  recordation  of  the  trustees'  deed  to  the  purchaser, 
and  after  her  attorney  has  actual  knowledge  of  such  sale,  cannot 
claim  that  such  advances  are  secured  by  the  senior  deed  of  trust. 

[10]  Attobnet  and  Client — ^Agency — Notice. — An  attorney  at  law, 
when  acting  as  such  for  his  client,  is  an  agent,  and  the  rule 
that  notice  to  an  agent  is  constructive  notice  to  the  principal  is 
applicable  to  an  attorney  or  counsel  when  acting  for  another  in  a 
particular  matter  or  generally  in  the  affairs  of  the  latter. 

5.  What  amounts  to  a  mortgage  for  future  advances,  note, 
1  A.  I*.  B.  1586. 

Priority  of  mortgage  to  secure  future  advances  over  subsequent 
encumbrance,  note,  Ann.  OM,  1913C,  555;  over  mechanics'  liens, 
note,  5  A.  L.  &  S98. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Sac- 
ramento County.    Peter  J.  Shields,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  W.  Zagoren  for  Appellants. 

White,  Miller,  Needham  &  Harber  for  Respondent 

HABT,  J. — ^From  a  judgment  in  favor  of  plaintiff  for 
the  sum  of  $572  and  costs,  defendants  prosecute  this  appeal. 

On  December  10,  1914,  Alfred  H.  Borchard  and  Mabel 
Borchard  executed  two  deeds  of  trust,  conveying  to  trustees 
the  same  real  property  in  the  city  of  Sacramento,  owned  by 
them,  the  first  deed  of  trust  securing  a  promissory  note  for 
two  thousand  dollars,  payable  to  Mary  Phleger,  and  the 
second  securing  a  promissory  note  for  one  thousand  dollars, 
payable  to  the  plaintiff.  On  February  5,  1917,  no  payments 
x>f  principal  or  interest  having  been  paid;  plaintiff  caused 
his  trustees  to  sell  the  property,  he  becoming  the  purchaser 
thereof,  and  a  deed  to  him  from  the  trustees  was  recorded 
February  8,  1917. 

On  June  13,  1917,  Luise  Borchard,  mother  of  Alfred  H. 
Borchard,  took  an  assignment  to  her  from  Mrs.  Phleger  of 
said  first  deed  of  trust  and  recorded  said  assignment  on  June 
15,  1917.  The  property  was  sold,  under  said  first  deed  of 
trust,  on  July  7,  1917,  Mrs.  Luise  Borchard  becoming  the 
purchaser,  and  she  received  a  deed  from  the  trustees  recit- 
ing that  they  had  received  for  the  property  the  sum  of 
$2,720  in  gold  coin.  Before  any  bids  were  received,  the 
persons  present,  including  the  defendants,  were  informed 
that  plaintiff  was  the  owner  of  the  property  and  claimed 
all  the  surplus  over  and  above  the  amount  due  the  holder  of 
the  first  deed  of  trust.  As  soon  as  the  final  bid  was  ac- 
cepted, demand  was  made  upon  the  trustees  for  the  surplus. 
The  trustees,  on  July  16,  1917,  served  on  plaintiff's  attorneys 
a  written  notice  setting  forth  that  Luise  Borchard,  subse- 
quent to  the  time  of  taking  the  assignment  of  said  deed  of 
trust  and  prior  to  the  sale,  had  made  certain  advances  to 
Mabel  and  Alfred  H.  Borchard,  amounting  to  $589.78, 
claimed  all  of  said  advances  to  have  been  secured  by  the 
deed  of  trust,  and  which,  together  with  the  amount  due  her 


Digitized  by  VjOOQ IC 


152  Atkinson  v.  Pootb.  [44Cal.  App. 

for  principal  and  interest  and  costs  of  sale,  more  than  made 
up  her  bid  of  $2,720  for  the  property.  The  deed  of  trust 
provided  for  future  optional  advances. 

It  was  stipulated  at  the  trial  by  and  between  the  attor- 
neys for  the  respective  parties,  and  agreed  that  said  stipu- 
lation should  be  considered  as  evidence  of  the  facts  so  stipu- 
lated, that,  on  the  third  day  of  May,  1917,  an  action  was 
commenced  in  the  superior  court  in  which  the  plaintiff  here 
was  plaintiff  and  Alfred  H.  Borchard  and  Mabel  Borchard, 
his  wife,  were  defendants,  for  the  purpose  of  recovering 
from  defendants  in  said  action  possession  of  the  property 
herein  involved;  that  in  the  complaint  filed  in  said  action 
the  plaintiff  therein  (plaintiff  herein)  alleged  ownership  in 
himself  of  said  real  property  and  further  alleged  his  right 
to  the  possession  thereof,  and  that  the  defendants  named 
in  said  complaint  were  unlawfully  depriving  him  of  the 
^possession  of  said  property;  that  the  prayer  of  the  com- 
plaint filed  in  said  action  asked  for  restitution  of  the  pos- 
session of  the  said  premises  to  the  plaintiff  therein  (also 
plaintiff  herein) ;  that  H.  W.  Zagoren,  attorney  for  the  de- 
fendants herein,  and  George  E.  Foote,  one  of  the  defend- 
ants herein,  were  attorneys  for  the  defendants  in  said  ac- 
tion brought  by  the  plaintiff  herein  for  the  restitution  of 
possession  of  said  premises,  and  that  as  such  attorneys  for 
the  defendants  therein  they  **  appeared  in  open  court  on 
behalf  of  said  defendants  and  filed  pleadings  therein."  It 
was  further  stipulated  that,  if  sworn  as  a  witness  in  this 
case,  Clyde  H.  Brand,  an  attorney  at  law  of  the  city  of 
Sacramento,  and  who  was  the  attorney  for  Mrs.  Phleger  in 
the  transaction  resulting  in  the  assignment  by  her  of  the 
trust  deed  and  promissory  note  executed  by  Alfred  H.  and 
Mabel  Borchard  to  trustees  of  said  Mrs.  Phleger  to  Luise 
Borchard,  would  have  testified  to  the  following  facts,  and 
that  his  said  testimony,  if  given,  should  constitute  a  part 
of  the  evidence  in  this  case:  That  prior  to  the  assignment' 
just  mentioned,  H.  W.  Zagoren,  attorney  for  the  defendants 
in  this  case,  discussed  with  said  Brand  tiie  matter  of  a  pro- 
posed assignment  to  Luise  Borchard  of  the  said  deed  of 
trust,  then  held  by  Mrs.  Phleger;  that  said  Zagoren,  at 
that  time,  stated  to  said  Brand  that  he  (said  Zagoren)  was 
acting  as  attorney  for  Mrs.  Luise  Borchard  and  that  she 
was  then  contemplating  the  purchase  of  said  deed  of  trust 
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from  Mrs.  Phleger,  for  whom  at  that  time  the  said  witness 
Brand  was  acting  as  attorney;  that  at  the  time  of  said 
discussion  between  said  Zagoren  and  Brand,  it  was  stated 
to  Zagoren  that  the  real  property  described  in  said  deed  of 
trust  had  been  sold  under  a  deed  of  trust  of  subsequent  date 
to  the  Phleger  deed  of  trust,  executed  to  trustees  of  plain- 
tiff Atkinson,  and  that  record  title  to  said  premises,  at  the 
time  of  said  discussion,  which  was  prior  to  the  assignment 
of  the  Phleger  deed  of  trust  to  Mrs.  Luise  Borchard,  stood 
in  the  name  of  said  Atkinson;  that  at  the  same  time,  and 
prior  to  the  said  assignment  to  the  said  Mrs.  Bochard,  wit- 
ness Brand  stated  to  the  said  Zagoren  that  he  had  been 
endeavoring  to  secure  from  A.  B.  Atkinson,  the  plaintiff 
herein,  the  payment  of  certain  assessments  that  had  become 
a  Uen  on  the  real  property  involved  in  this  action,  viz., 
Lot  89,  Yoerk  Court,  in  the  city  of  Sacramento;  that  at  the 
time  of  said  conference  between  said  witness.  Brand,  and 
said  Zagoren,  and  prior  to  the  assignment  of  said  deed 
of  trust  by  Mrs.  Phleger  to  said  Luise  Borchard,  the  wit- 
ness Brand  showed  to  said  Zagoren  and  delivered  to  him 
a  certificate  of  title  prepared,  according  to  the  witness'  best 
recollection,  by  the  Sacramento  Abstract  and  Title  Com- 
pany, which  said  certificate  certified  that  on  its  date,  which 
was  a  few  days  prior  to  the  said  conference  between  the 
witness  Brand  and  said  Zagoren,  title  to  said  property  was 
vested  in  said  A.  B.  Atkinson. 

The  situation  as  developed  by  the  evidence  may  thus  be 
summarized:  The  plaintiff,  the  owner  of  the  junior  trust 
deed,  upon  default  by  the  trustors  or  owners  of  the  property 
conveyed  to  the  trustees  to  pay  the  indebtedness  secured 
by  said  deed,  caused,  after  due  proceedings,  the  real  prop- 
erty to  be  sold  in  the  manner  prescribed  by  law  in  such 
cases,  and  became  the  purchaser  of  the  property  at  said  sale. 
He  received  the  trustees'  deed  thereto  and,  thereupon,  the 
legal  title  and  the  right  to  the  possession  of  the  property 
immediately  vested  in  him.  This  deed  to  him  was  duly 
recorded.  The  trustors  under  the  deed  of  trust,  the  younger 
Borchards,  refused  to  deliver  to  him  possession  of  the 
properly  and  he  brought  an  action  in  ejectment  to  recover 
possession.  Attorneys  Zagoren  and  Foote,  the  former  the 
attorney  in  this  action  for  the  defendants  and  the  latter 
one  of  the  defendants  here,  were  and  still  are  (the  ejectment 
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action  is  still  pending  and  undisposed  of)  the  attorneys  for 
defendants  in  said  ejectment  action.  After  Atkinson  be- 
came the  record  owner  of  said  property,  Mrs.  Luise  Bor- 
chard,  mother  of  one  of  the  original  owners  of  the  property, 
the  trustors  in  the  prior  deeds  of  trust,  bought  and  had 
assigned  to  her  the  said  senior  trust  deed  given  by  the 
younger  Borchards  to  secure  to  Mrs.  Mary  Phleger  the  sum 
of  two  thousand  dollars  loaned  by  her  to  the  said  younger 
Borchards.  In  this  transaction,  the  said  attorney  Zagoren 
acted  as  the  attorney  for  Mrs.  Luise  Borchard.  After  At- 
kinson had  acquired  the  title  to  the  property  in  the  manner 
above  indicated,  and  subsequent  to  the  time  that  she  took 
over  the  Phleger  trust  deed,  Mrs.  Luise  Borchard  made 
further  advances  on  the  security  of  said  deed  to  her  son 
and  daughter-in-law,  the  younger  Borchards,  original  trus- 
tors in  both  deeds  of  trust.  While  all  these  transactions 
were  being  negotiated  and  consummated — ^that  is,  all  trans- 
actions with  reference  to  the  property  and  the  trust  deed 
of  Mrs.  Phleger — Mr.  Zagoren,  the  attorney  for  these  de- 
fendants and  also  the  attorney  for  Mrs.  Luise  Borchard,  was 
in  possession  of  actual  knowledge  of  the  fact  that  the  record 
title  to  the  property  involved  was  in  the  plaintiff  here. 
Moreover,  we  may  assume,  since  he,  too,  was  an  attorney  for 
the  defendants,  the  younger  Borchards,  in  the  ejectment 
action  and  appeared  and  filed  pleadings  in  said  action  on 
behalf  of  their  clients,  that  defendant  Foote  was  in  possession 
of  actual  knowledge  of  the  fact  that,  prior  to  the  assignment 
of  the  Phleger  trust  deed  to  Mrs.  Luise  Borchard,  the  rec- 
ord title  of  the  property  was  in  the  plaintiff  herein. 

Believing,  on  the  facts  so  summarized,  that  he  was  en- 
titled to  the  surplus  of  the  amount  for  which  the  property 
sold  over  and  above  the  amount  due  on  the  Phleger  note 
and  costs  and  expenses,  exclusive  of  the  advances  made  by 
Luise  Borchard,  the  plaintiff  brought  this  action  to  recover 
such  surplus,  which,  it  is  alleged,  amounts  to  $589.78,  with 
interest  from  July  7,  1917. 

The  point  first  made  by  the  appellants  is  that  they  are 
not  liable  for  a  surplus  which  they  have  never  received,  the 
fact  being,  as  they  contend,  that  at  the  time  of  the  sale  of 
the  property  by  them  to  Luise  Borchard  under  the  Phleger 
deed  of  trust  they  received  from  her  the  promissory  note 
tor  two  thousand  dollars  executed  to  Mary  Phleger,  and  re- 
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eeived  Lnise  Borchard's  receipt  for  $197.30  as  interest  and 
costs  of  conducting  the  sale  and  for  $589.78  further  ad- 
vances, and  that  they  <Md  not  receive  any  cash  gold  coin. 
They  farther  contend  that,  if  there  exists  in  favor  of  the 
1  plaintiff  any  action  at  all  for  the  alleged  surplus,  it  is 
against  the  purchaser  at  the  sale.  The  case  of  Russell  v. 
Duflon,  4  Lans.  (N.  Y.)  399,  is  cited  as  supporting  the 
above  stated  proposition.  That  case  lays  down  these  doc- 
trines: ^*A  mortgagee  who,  upon  foreclosure  of  his  mort- 
gage by  advertisement  and  sale  under  the  statute,  receives 
only  the  amount  due  and  expenses  from  the  purchaser  of 
the  mortgaged  premises,  is  not  liable  as  a  trustee,  to  lienors 
subsequent  to  his  mortgage,  for  the  surplus.  The  ordinary 
agreement  or  condition  assumed  by  a  mortgagee  to  pay  the 
surplus  to  the  mortgagor  is  not  extended  to  subsequent  en- 
cumbrancers of  the  mortgaged  premises.''  That  case  refers 
to  Bevier  v.  ScTioonmaker,  29  How.  Pr.  (N.  Y.)  411, 
which  sustained  an  action  by  the  owner  of  an  equity  of  re- 
demption under  a  sheriff's  sale,  who  was  also  the  holder  of 
the  lien  on  the  mortgaged  premises,  next  in  order  to  the 
mortgagee,  who  was  himself  the  purchaser  under  a  statute 
of  foreclosure,  to  recover  the  surplus  money  in  the  sheriff's 
hands  after  the  sale,  and  of  that  case  it  was  said:  *'But 
there  the  plaintiff  stood  in  the  shoes  of  the  mortgagor,  and 
was  the  eldest  judgment  creditor,  and  the  defendant  had 
the  surplus  moneys  in  his  handis.  The  case  of  Matthews 
V.  Dwyee,  45  Barb.  (N.  Y.)  69,  recognizes  the  liability  of 
the  party  holding  the  surplus  to  an  action  by  the  party 
entitied  to  it  [in  that  case  the  widow  of  the  mortgagor]  to 
recover  it." 

[1]  Upon  principle,  it  would  seem  to  be  unquestionably 
true  that  the  mortgagee  who  has  purchased  the  mortgaged 
property  under  the  decree  of  foreclosure  would  not  be  liable 
for  the  surplus  unless  such  surplus  remained  in  his  hands 
or  possession.  There  is  no  agreement  on  a  mortgagee's  part 
which  bindb  him  to  pay  over  the  surplus  to  the  mortgagor. 
Indeed,  he  is  not  interested  in  what  disposition  is  made  of 
the  surplus  from  a  sale  under  a  decree  foreclosing  a  mort- 
gage conducted  by  an  officer  of  the  court  making  the  decree 
and  authorizing  the  sale.  When  he  receives  satisfaction  of 
the  mortgage  debt  and  interest  and  the  costs  and  expenses 
are  paid,  his  interest  in  the  transaction  thereupon  eeasesi 
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and,  as  above  stated,  unless  he  himself  retains  the  surplus, 
he  is  not  liable  to  an  action  for  the  surplus  by  the  mortgagor 
or  a  creditor  of  the  mortgagor.     In  this  case,  however,  a 
different  situation  is  presented.    In  the  first  place,  while  it 
is  true  that  a  trust  deed,  like  a  mortgage,  is  given  to  secure 
a  debt  or  the  performance  of  some  act  capable  of  being  so 
secured,  and  that  its  primary  purpose  is  to  secure  the  debt 
or  the  performance  of  such  act,  its  legal  characteristics  are 
different  from  those  of  a  mortgage.     By  it  trustees,  duly 
nominated  and  appointed  by  the  lender  of  the  money,  are 
authorized  to  sell  the  property  affected  by  the  conveyance 
upon  default  in  the  payment  of  the  debt  or  the  performance 
of  the  act  it  was  given  to  secure.    [2]    We  apprehend  that 
it  will  not  be  questioned  that,  even  though  a  trust  deed  may 
contain  no  provision  expressly  imposing  upon  the  trustees 
the  duty  of  obtaining  and  turning  over  to  the  trustor  any 
surplus   remaining   after  payment  of   the   debt,   to   secure 
which  the  deed  was  given,  and  the  costs  and  expenses  of 
sale  have  been  satisfied,  it  would  nevertheless  be  their  duty 
to  do  so.    Indeed,  it  cannot  be  doubted,  from  the  nature  of  a 
trust  deed  given  to  secure  a  debt,  that  the  trustees  in  such 
a  case  are  as  well  trustees  for  the  trustor  as  for  the  bene- 
ficiary of  the  trust,  or,  perhaps,  it  would  be  more  accurate 
to  say,  the  lender  of  the  money^  since  both  the  latter  and  the 
owner  of  the  property  affecttd  or  covered  by  a  trust  deed 
are  equally  beneficiaries  of  the  trust  to  the  extent  of  their 
respective  interests;  and,  therefore,  it  must  be,  in  the  very 
nature  of  the  situation,  the  duty  of  the  trustees,  upon  a 
sale  of  the  trust  property  to  satisfy  the  indebtedness  it 
was  given  to  secure,  to  see  that  they  get  possession  of  the 
excess,  if  any  there  be,  over  and  above  the  sum  necessary  to 
satisfy  the  debt,  etc.,  and  to  see  that  to  the  possession  of  the 
trustor  such  excess  be  delivered.     Suppose  it  be  true  that 
trustees  under  a  deed  of  trust  have  paid  to  the  lender  of 
the  money  more  than  was  his  due,  even  under  an  honest 
misapprehension  of  the  amount  actually  and  justly  due  the 
lender  and  secured  by  the  deed,  would  it  be  contended  that 
they  would  not  be  liable  to  an  action  by  the  trustor  to  re- 
cover the  sum  paid  in  excess  of  what  was  justly  due  the 
lender  f    Have  trustees  under  such  a  trust  no  legal  liability 
thrust  upon  them  but  merely  to  see  that  the  lender  of  the 
money  is  paid  his  debtf    In  the  sale  of  the  property  and 
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the  payment  of  the  debt  do  not  the  trustees  act  for  the 
trustor  as  well  as  for  the  lender  of  the  money  t  And  is  it 
not,  then,  their  imperative  duty  to  see  that  any  excess  of 
the  sum  for  which  the  property  was  sold  over  and  above 
that  necessary  to  pay  the  debt,  etc.,  comes  into  their  hands 
as  the  trustees  for  the  owner  of  the  property  and  the  same 
accounted  for  by  them  to  the  owner  f  No  reasonable  ground 
for  returning  negative  answers  to  these  questions  can  be 
suggested  or  conceived.  They  unquestionably,  as  above  de- 
clared, become  trustees  of  the  trustor  in  the  strictest  sense 
when  there  is  a  surplus  in  their  hands  upon  the  sale  after 
they  have  satisfied  in  full  the  obligation  to  secure  which 
the  trust  deed  was  given. 

Aside  from  the  mere  recital  in  the  deed  of  the  trustees  to 
Mrs.  Luise  Borchard  that  she  made  additional  advances  to 
the  younger  Borchards  after  she  (Mrs.  Luise)  became  owner 
of  the  Phleger  trust  deed,  there  is  absolutely  no  evidence  in 
this  record  showing  that  Mrs.  Luise  Borchard  ever  made  the 
advances  referred  to.  The  trustees  (assuming  that  they  re- 
ceived no  actual  cash  or  coin  for  the  sale  of  the  property, 
as  they  now  claim  is  the  fact),  so  far  as  we  are  advised  by 
this  record,  acted  upon  the  mere  extrajudicial  or  unverified 
representation  of  the  said  Mrs.  Borchard  that,  after  she  had 
acquired  ownership  of  the  Phleger  deed  of  trust,  she  ad- 
vanced to  her  son  and  daughter-in-law  additional  sums  on 
the  faith  or  security  of  said  trust  deed.  If  it  is  important 
in  the  decision  of  this  case  to  know  whether  the  trustees 
did  or  did  not  actually  receive  cash,  then  we  remark  that 
the  burden  was  upon  them  to  show  that,  as  a  matter  of  fact, 
they  received  no  actual  cash  into  their  hands.  The  fact  is 
undisputed  that  the  property  sold  for  an  amount  in  excess 
of  that  which  was  necessary  to  satisfy  in  full  the  obligation 
due  Mrs.  Borchard  on  the  Phleger  obligation  as  it  came 
into  her  hands.  [3]  There  is  no  presumption  that  one 
party  is  indebted  to  another,  and  if  such  a  presumption 
were  applicable  in  any  circumstances  at  all,  it  would  be  less 
so  as  to  a  contract  like  the  one  here  which  makes  it  optional 
with  the  proi>osed  lender  whether  he  will  lend  the  money, 
or  make  advances  to  the  borrower  in  addition  to  any  money 
already  loaned.  But,  as  stated,  there  is  no  such  a  presump- 
tion of  law  in  any  case,  and  if  one  claims  that  he  has  loaned 
money  to  another,  he  must  prove  his  claim  or  demand  in  an 
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action  to  recover  the  money.  [4]  But,  however  this  may 
bCy  we  hold  that,  if  we  concede  that  an  action  involving  a 
case  of  this  character  will  not  lie  against  the  tnistees  if 
they  are  not  in  actual  possession  of  any  surplus  remaining 
after  the  sale  of  the  property  and  the  payment  of  the  debt 
secured  by  the  deed  of  trust  under  which  they  are  acting  or 
have  acted  as  trustees,  a  reply  to  their  claim  that  they  re- 
ceived no  cash  or  actual  money  from  the  sale  of  the  prop- 
erty lies  in  the  proposition  that  such  claim  is  in  that  par- 
ticular inconsistent  with  and  contradictory  to  the  recitals 
of  their  deed  to  their  vendee,  and  we  think  that  upon  the 
question  whether  they  did  receive  cash  or  gold'  coin  they 
are  concluded  by  the  statement  in  that  respect  contained 
in  their  deed.  Said  deed,  as  we  have  shown,  recited  that 
the  trustees  received  in  gold  coin  the  sum  for  which  the 
property  sold,  viz.,  $2,720.  The  plaintiff  had  and  has  the 
right  to  rely  upon  the  statement  so  made  in  the  said  deed 
as  to  the  consideration  therefor  and  the  nature  of  such 
consideration,  and  to  hold  the  trustees  down  to  their  dec- 
laration contained  in  the  deed  that  they  received  from  the 
sale  of  the  property  gold  coin.  In  Harvey  v.  Foster,  64 
Cal.  296,  [30  Pac.  849],  in  which  it  appears  that  the  mort- 
gagee, at  the  mortgage  sale  conducted  by  the  sheriff,  bid  in 
the  property  at  a  sum  far  in  excess  of  the  mortgage  debt 
for  the  purpose  of  covering  also  an  unsecured  debt  due  the 
mortgagee  from  the  mortgagor,  and  in  which  it  further  ap- 
pears that  the  sheriff  executed  his  deed  to  the  mortgagee 
for  the  full  amount  of  the  indebtedness,  both  that  secured 
and  that  unsecured,  and  that  the  sheriff  set  up  that  fact 
as  a  defense  in  an  action  against  him  by  an  attaching  credi- 
tor of  the  mortgagor  to  establish  the  validity  of  his  attach- 
ment lien  as  against  such  excess,  the  court  said,  at  page  298 : 
''The  sheriff's  return  to  the  order  of  sale  shows  that  he 
received  at  the  mortgage  sale  the  sum  of  $15,753  cash.  He 
cannot  make  any  defense  inconsistent  with  his  return. 
(Freeman  on  Executions,  450;  Ferguson  v.  Tuit,  8  Kao. 
370.)  A  sheriff  is  concluded  by  his  return  when  it  is  set 
up  by  any  party  who  may  claim  something  under  it. 
(Crocker  on  Sheriffs,  46.)"  We  think,  as  above  suggested, 
that  the  principle  thus  declared  applies  with  equal  perti- 
nency and  force  to  the  case  here.  The  trustees  cannot  de- 
clare in  their  deed  that  they  have  received,  as  a  considera- 
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tion  for  the  conveyance,  a  certain  sum  in  cash  or  gold 
coin,  and  then  be  permitted  thereafter,  in  an  action  by  the 
owner  to  recover  the  surplus  remaining  after  the  debt  to 
secure  which  the  deed  of  trust  was  given  has  been  paid,  to 
say  or  set  up  the  defense  that  they  received  no  cash  or 
money.  Indeed,  as  we  have  shown,  if  there  is  or  ought 
to  be  an  excess  in  their  hands  after  the  debt  is  satisfied, 
such  a  defense  would  be  no  defense  at  all,  and,  as  is  further 
said  in  the  case  from  the  opinion  in  which  we  have  just 
made  an  excerpt,  so  it  is  in  principle  equally  true  in  a 
case  of  this  character:  ''Where  at  a  judicial  sale  property 
brings  more  than  the  amount  of  the  execution,  if  the  officer 
fails  to  pay  the  excess,  or  see  to  it  that  it  is  paid  to  the  de- 
fendant, he  and  his  sureties  on  his  official  bond  are  liable 
in  an  action  at  the  suit  of  the  defendant  for  the  excess. 
(Siaie  V.  Noel,  5  Ired.  (27  N.  C.)  357.)" 

But  there  is  still  another  phase  of  the  case  to  which  con- 
sideration is  to  be  given  and  which  involves  questions  to 
which  the  arguments  in  the  briefs  are  principally  addressed, 
viz.,  whether,  upon  the  assumption  that  Mrs.  Luise  Borchard 
made  the  additional  advances  claimed  by  the  trustees,  she 
made  such  advances  with  or  without  that  notice  of  the  sub- 
sisting rights  of  the  plaintiff  which  determines  her  right 
to  do  so. 

[6]  The  rule  with  reference  to  future  advances  ap- 
plicable to  mortgages  is,  of  course,  applicable  to  trust  deeds 
given  entirely  for  the  purpose  of  securing  the  payment  of 
a  debt  or  for  the  performance  of  any  other  act  capable 
of  being  so  secured.  {Savings  &  Loan  8oc.  v.  Burnett,  106 
CaL  514,  533,   [39  Pac.  922].) 

In  Tapia  v.  Demartini,  77  Cal.  383,  [11  Am.  St.  Hep.  288, 
19  Pac.  641],  the  rule  is  stated  as  follows:  ''The  lien  of 
the  mortgage  cannot  be  enforced  as  against  subsequent  en- 
cumbrances, of  which  the  mortgagee  has  actual  notice,  for 
advancements  or  indorsements  made  or  given  after  such 
notice.  The  notice  must  be  actiuil.  Constructive  notice,  by 
the  recording  of  subsequent  encumbrances,  is  not  enough. 
(Ackerman  v.  Himsicker,  85  N.  Y.  52,  39  Am.  Rep.  621; 
Ward  V.  Cook,  17  N.  J.  Eq.  93,  99;  Shirras  v.  Caig,  7 
Cranch,  34,  [3  L.  Ed.  260,  see,  also,  Rose's  U.  S.  Notes] ;  1 
Jones  on  Mortgages,  sec.  372;  3  Pomeroy's  Equity  Jurispru- 
dence, sec  1199.)" 
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In  Savings  dt  Loan  Soc.  v.  Burnett,  106  Cal.  514,  533, 
[39  Pac.  922],  supra,  our  supreme  court  expressly  approves 
the  statement  of  the  rule  as  made  in  Tapia  v.  Demartini, 
declaring  that  *'the  rule  as  to  optional  advances  made  by 
a  prior  mortgagee,  though  opposed  elsewhere  by  authority 
of  respectability  (1  Jones  on  Mortgages,  5th  ed.,  sec.  373), 
may  be  taken  as  declared  in  Tapia  v.  Demartini,  77  Cal.  387, 
[11  Am.  St.  Rep.  288,  19  Pac.  641],"  following  which  is 
the  statement  of  the  rule  above  quoted  herein  from  the 
Tapia  case. 

But,  in  section  373  of  1  Jones  on  Mortgages,  sixth  edition, 
the  rule  is  broadly  stated  in  the  text  as  follows:  That  **the 
rule  that  a  recorded  mortgage  expressed  to  cover  future  ad- 
vances has  priority  in  all  cases  over  subsequent  conveyances 
and  encumbrances  has  full  support  in  recent  discussions, 
and  must  now  be  regarded  as  a  settled  rule  of  law.  Not- 
withstanding all  the  distinctions  and  refinements  which  have 
been  introduced  into  the  law  of  this  subject  by  the  many 
conflicting  adjudications  upon  it,  there  is  strong  reason  and 
authority  for  the  rule  that  a  mortgage  to  secure  future  ad- 
vances, which  on  its  face  gives  information  enough  as  to 
the  extent  and  purpose  of  the  contract,  so  that  anyone 
interested  may  by  ordinary  diligence  ascertain  the  extent 
of  the  encumbrance,  whether  the  extent  of  the  contemplated 
advances  be  limited  or  not,  and  whether  the  mortgagee  be 
bound  to  make  the  advances  or  not,  will  prevail  over  the 
supervening  claims  of  purchasers  or  creditors,  as  to  all 
advances  made  within  the  terms  of  such  mortgage,  whether 
made  before  or  after  the  claims  of  such  purchasers  or  credi- 
tors arose,  or  before  or  after  the  mortgagee  had  notice  of 
them.  If  the  mortgage  contains  enough  to  show  a  contract 
between  the  parties,  that  it  is  to  stand  as  a  security  to  the 
mortgagee  for  such  indebtedness  as  may  arise  from  the 
future  dealings  between  the  parties,  it  is  sufficient  to  put  a 
purchaser  or  encumbrancer  on  inquiry,  and  if  he  fails  to 
make  it,  he  is  not  entitled  to  protection  as  a  bona  fide 
purchaser." 

[6]  The  rule  as  thus  stated  is  deduced  from  a  number 
of  decisions  from  as  many  different  jurisdictions,  and  it  only 
goes  to  show  that  there  is  a  decided  contrariety  of  judicial 
views  upon  the  subject,  and,  while  it  is  to  be  readily  con- 
ceded, as  the  learned  author  declares,  that  the  role  as  he 
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states  it  is  supported  *'by  strong  reason  and  authority,"  it 
must  at  the  same  time  likewise  be  conceded  that  the  rule 
as  declared  in  the  California  cases  above  named  is  also  sus- 
tained by  strong  reason  and  eminent  authority.  Indeed,  the 
learned  author  himself  so  stated  the  rule  in  the  earlier  edi- 
tion of  hiB  admirable  work  on  Mortgages.  The  California 
rule,  as  we  may  with  propriety  denominate  it,  would  stand 
as  ample  protection  to  the  senior  mortgagee  whose  mortgage 
provided  for  optional  future  advances,  for  having  actual 
notice  of  the  junior  encumbrance  he  would,  if  a  prudent 
business  man  and  the  property  was  insufficient  security  to 
indemnify  both  mortgagees  and  additional  advances  by  him, 
refuse  to  make  the  additional  advances.  On  the  other  hand, 
it  might  happen  that,  although  the  property  hypothecated 
might  be  amply  sufficient  to  secure  all  the  moneys  loaned 
and  such  additional  advances  up  to  the  limit  specified  in  the 
mortgage  as  the  mortgagee  in  his  discretion  might  make,  the 
mortgagee  would,  in  the  exercise  of  his  optional  right,  refuse 
to  make  further  advances.  Let  it  then  be  supposed  that 
the  mortgagor,  being  in  need  of  more  money  than  he  had 
in  the  first  instance  received  from  the  mortgagee,  secured  a 
loan  from  a  third  party,  giving  to  the  latter  a  second  mort- 
gage on  the  property  as  security  for  the  loan,  and,  further, 
suppose  that  thereafter  the  senior  mortgagee,  with  actual 
notice  of  the  second  encumbrance,  should  elect  to  make 
further  advances  under  his  mortgage  and  that  the  mortga- 
gor, although  in  doing  so  acted  in  bad  faith  with  the  second 
mortgagee,  accepted  such  advances  up  to  the  limit  fixed  in 
the  senior  mortgage,  can  it  not  then  readily  be  seen  how  the 
rights  of  the  second  mortgagee  could  be  wholly  destroyed 
if  the  rule,  as  stated  by  Mr.  Jones,  were  applied  to  the 
transaction?  We  are  not  only  bound  by  the  rule  as  it  is 
declared  and  applied  by  our  own  supreme  court,  but  are 
fully  persuaded  that  it  rests  upon  equally  as  sound  reason 
as  the  rule  accepted  by  the  learned  author  referred  to,  and 
that  its  application  is  no  more  likely  to  lead  to  injustice  or 
inequitable  results  than  the  other  rule.  [7]  Of  course,  we 
may  suggest,  if  the  provision  in  the  first  or  prior  mortgage 
as  to  future  advances  is  mandatory  in  its  nature  and  it  thus 
becomes  obligatory  upon  the  mortgagee  to  make  such  ad- 
vances, then  the  rule  is  different,  and  should  be,  for  it  would 
be  manifestly  unsound  to  hold  that  actual  notice  or  knowl- 


Digitized  by  VjOOQ IC 


162  Atkinson  v.  Footb.  [44  Cal.  App. 

edge  by  the  senior  mortgagee  of  a  subsequent  encumbrance 
would  have  the  effect  of  taking  from  him  the  security  of  his 
lien  for  advances  he  was  compelled  by  his  contract  to  make. 
Be  that  as  it  may,  however,  the  rule  in  this  state,  repeating 
it,  is  that  the  mortgage  lien  of  a  superior  or  prior  mortgagee 
will  not  operate  to  secure  optional  advances  made  under 
such  mortgage  after  such  mortgagee  has  acquired  actual 
notice  of  an  encumbrance  subsequent  in  point  of  time  to 
his  mortgage  so  as  to  defeat  or  impair  the  rights  of  the 
second  encumbrancer. 

Counsel  for  the  appellants  contend  that  when  Mrs.  Luise 
Borchard  made  the  advances  referred  to  she  was  without 
actual  notice  of  the  rights  of  Atkinson  growing  out  of  his 
mortgage,  and  that,  therefore,  her  right  to  make  advances 
at  the  time  she  claims  that  she  did  was  not  affected  or  fore- 
closed by  the  fact  of  the  existence  then  of  the  said  second 
mortgage. 

In  regard  to  this  question  of  notice,  we  conceive  it  to  be 
proper  first  to  consider  what  effect  the  recordation  of  the 
trustees'  deed  conveying  the  property  to  plaintiff  had  upon 
the  rights  of  the  parties.  And,  in  UnUne,  we  remark  that  it 
is  clear,  from  the  undisputed  evidence,  that  as  a  matter  of 
fact,  as  well  as  of  law,  Luise  Borchard  made  no  additional 
advances,  notwithstanding  it  may  be  true  that  she  paid 
for  the  younger  Borchards  an  obligation  existing  against 
them  but  which  was  not  secured  by  the  Phleger  deed  of  trust 
prior  to  the  acquisition  of  said  deed  by  Luise  Borchard.  As 
seen,  the  evidence  conclusively  shows  that,  at  the  time  she 
(Luise)  assumed  and  satisfied  the  said  obligation,  the 
younger  Borchards  had  been,  by  virtue  of  the  sale  and 
transfer  of  the  property  to  the  plaintiff,  divested  of  any  and 
all  legal  and  equitable  interest  in  the  property.  They  were 
then  no  longer  owners  of  the  property  and,  therefore,  had 
lost  their  status  as  trustors  under  the  Phleger  deed,  the 
plaintiff  having  been,  in  relation  to  said  deed,  transferred 
to  their  shoes  and  subrogated  to  all  rights  which  they  at 
any  time  had  in  the  property.  The  plaintiff,  in  other  words, 
upon  acquiring  the  title  of  the  younger  Borchards  to  the 
property,  became,  in  legal  effect,  the  trustor  under  the 
Phleger  deed  of  trust. 

That,  at  the  time  of  makinor  the  alleged  advances,  Luise 
Borchard  had  the  notice  prescribed  by  law  of  the  deed  con- 
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veying  the  property  to  Atkinson  is  quite  obvious,  as  we  shall 
now  proceed  to  show. 

Section  1213  of  the  Civil  Code  declares,  infer  alia:  '* Every 
conveyance  of  real  property  acknowledged  or  proved  and 
certified  and  recorded  as  prescribed  by  law  from  the  time 
it  is  filed  with  the  recorder  for  record  is  constructive  notice 
of  the  contents  thereof  to  subsequent  purchasers  and  mart- 
gagees.^'  This  rule  is,  of  course,  applicable  as  well  to  trust 
deeds  given  to  secure  a  debt.  {Savings  dk  Loan  Soc.  v. 
Burnett,  106  Cal.  514,  533,  [39  Pac.  922],  supra.) 

[8]  The  California  rule,  as  we  have  shown,  is  that,  when 
a  second  encumbrance  is  put  upon  property  already  hy- 
pothecated by  mortgage  to  secure  a  debt,  the  senior  mort- 
gagee, under  a  clause  in  his  mortgage  providing  for  optional 
advances,  may  make  such  advances  on  the  security  of  his 
mortgage  if  he  has  no  actual  notice  of  the  second  encum- 
brance. When  additional  advances  are  so  made,  they  extend 
the  scope  of  the  lien,  and  in  doing  so  the  mortgage  as  to  such 
advances  constitutes  a  new  lien  or  encumbrance. 

[9]  It  follows  that  Mrs.  Luise  Borchard,  having  made 
the  alleged  advances  after  the  due  recordation  of  the  deed 
to  Atkinson,  is  to  be  classed  among  the  persons  who,  by  vir- 
tue of  the  provisions  of  section  1213  of  the  Civil  Code,  are 
as  subsequent  mortgagees  charged  with  constructive  notice 
of  the  contents  of  the  deed  conveying  the  property  to  Atkin- 
son, and  she  was  bound  and  concluded  by  such  notice.  To 
be  more  explicit  and  stating  the  proposition  concretely,  the 
situation  is  this:  That  so  long  as  the  second  trust  deed 
existed  as  a  lien  upon  the  property,  and  before  the  sale  of 
the  property  thereunder,  actual  notice  of  said  lien  by  Mrs. 
Luise  Borchard  was  necessary  to  cut  off  the  lien  of  her  deed 
as  security  for  additional  advances,  but,  when  the  transfer 
of  the  property  to  the  plaintiff  through  the  sale  under  the 
second  deed  of  trust  occurred,  the  said  deed  ceased  to  exist, 
and  there  was  then  no  encumbrance  on  the  property  by 
virtue  of  the  Atkinson  trust  deed,  and  upon  the  due  recorda^ 
tion  of  the  deed  from  the  Atkinson  trustees  to  Atkinson, 
Luise  Borchard  was  then,  as  a  subsequent  encumbrancer  so 
far  as  were  concerned  any  additional  advances  she  might 
have  made  under  her  deed  of  trust,  charged  with  construc- 
tive notice  of  the  conveyance  to  the  plaintiff,  and  this  notice, 
under  section  1213  of  the  Civil  Code,  was  all  that  was  re- 
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quired  to  vitiate  the  effect  of  the  lien  of  her  deed  so  far  as 
Vfere  concerned  any  additional  advances  so  made.  This 
proposition  obviously  does  not  conflict  with  the  rule  as  to 
the  necessity  of  actual  notice  to  the  senior  mortgagee  of 
the  subsequent  encumbrance  before  the  mortgage  can  become 
abortive  as  a  lien  to  secure  advances  made  after  the  second 
encumbrance  has  come  into  existence.  We  are  firmly  per- 
suaded that  this  proposition  is  logical  and  sound;  but,  if  we 
were  compelled  to  yield  our  ground  as  to  that  position, 
we  think  that  the  plaintiff  should  prevail  upon  the  proposi- 
tion that  Mrs.  Luise  Borchard,  as  a  matter  of  law,  had  more 
than  the  constructive  notice  of  the  Atkinson  deed  of  trust 
and  of  the  conveyance  of  the  property  to  Atkinson  than  is 
established  by  a  mere  recordation  of  a  deed  of  conveyance. 

It  is  not  disputed  that  the  attorney  who  acted  for  Mrs. 
Luise  Borchard  in  the  transaction  culminating  in  the  pur- 
chase by  and  transfer  to  said  Mrs.  Borchard  of  the  Phleger 
deed  of  trust  as  well  as  one  of  the  trustees  under  said  trust 
had  actual  knowledge,  prior  to  and  at  the  time  of  said 
transaction,  not  only  of  the  Atkinson  deed  of  trust,  but  also 
of  the  sale  and  conveyance  of  said  property  to  Atkinson 
under  his  deed  of  trust.  They  not  only  had  such  knowledge 
of  these  facts  prior  to  and  at  the  time  Mrs.  Luise  Borchard 
took  over  the  Phleger  deed,  but  at  the  time  had  actual 
knowledge  of  the  recordation  in  the  ofiice  of  the  county  re- 
corder of  the  conveyance  of  the  property  to  Atkinson. 

The  cases,  in  declaring  that  in  such  as  this  the  lien  of  the 
senior  mortgage  will  not  operate  to  secure  advances  made 
after  there  has  been  a  subsequent  mortgage  given  against 
the  property  where  such  advances  have  been  made  by  the 
senior  mortgagee  with  actual  notice  at  the  time  of  the 
making  of  such  advances  of  the  existence  of  the  subsequent 
encumbrance,  say,  as  illustrative  of  the  kind  of  notice  which 
is  not  sufiScient  to  charge  the  senior  mortgagee  with  such 
notice  in  such  case,  that  **  constructive  notice  by  the  record- 
ing of  subsequent  encumbrances  is  not  enough,**  In  the 
present  case,  as  we  have  shown,  the  attorney  for  Mrs.  Luise 
Borchard  at  and  before  the  time  the  alleged  advances  were 
made  had  actual  knoudedge  of  the  fact  of  the  existence  of 
the  second  trust  deed.  This  knowledge  he  acquired  while 
he  was  acting  as  attorney  for  Luise  Borchard  in  the  transac- 
tion whereby  she  became  the  owner  of  the  Phleger  deed,  and 
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before  she  made  the  alleged  additional  advances.  While 
this,  as  to  Luise  Borchard,  was  constructive  notice  only,  yet 
it  amounted  to  more  than  that  mere  constructive  notice 
which  is,  by  virtue  of  the  statute,  imparted  to  subsequent 
purchasers  and  mortgagees.  It  is  actual  knowledge  ac- 
quired by  an  agent  of  a  matter  vital  to  a  pending  transac- 
tion the  execution  or  consummation  of  which  is  within  the 
scope  of  the  agent's  powers  as  such  agent. 

[10]  An  attorney  at  law,  when  acting  as  such  for  his 
client,  is  an  agent,  and  the  rule  that  notice  to  an  agent 
is  constructive  notice  to  the  principal  is  applicable  to  an 
attorney  or  counsel  when  acting  for  another  in  a  particular 
matter  or  generally  in  the  affairs  of  the  latter.  {Watson  v. 
Sutro,  86  Cal.  500,  517,  [24  Pac.  172,  25  Pac.  64].)  An 
agent  acts  in  the  place  and  stead  of  the  principal  in  the 
matter  committed  to  the  former  by  the  latter.  His  (the 
agent's)  acts,  within  the  scope  of  his  agency,  are  those  of 
the  principal,  and  his  knowledge  of  facts  relating  to  any 
transaction  within  the  limits  of  his  authority  as  such  agent 
is  his  principal's  knowledge.  In  short,  the  agent  when 
negotiating  a  transaction  for  his  principal  is  engaged  in  per- 
forming acts  which  he  has  been  authorized  by  his  principal 
to  perform,  and  he  is  when  so  acting  in  contemplation  of 
law  himself  the  principal.  {Watson  v.  Sutro,  86  Cal.  500, 
517,  [24  Pac.  172,  25  Pac.  64] ;  Ckristie  v.  Sherwood,  113 
Gal.  526,  [45  Pac.  820].)  In  the  first  mentioned  of  these 
cases,  the  court,  at  page  517,  86  Cal.,  [24  Pac.  177],  dis- 
cussing this  very  question,  expressly  approves  the  following 
statement  of  the  principle  on  which  the  above-stated  rule 
rests  in  the  case  of  The  DistiUed  Spirits,  11  Wall.  367,  [20 
L.  Ed.  167,  see,  also,  Rose's  U.  S.  Notes],  Justice  Bradley 
writing  the  opinion:  **The  general  rule  that  a  principal  is 
bound  by  the  knowledge  of  his  agent  is  based  upon  the 
principle  of  law  that  it  is  the  agent's  duty  to  communicate 
to  his  principal  the  knowledge  which  he  has  respecting  the 
subject  matter  of  the  negotiation,  and  the  presumption  will 
be  that  he  will  perform  that  duty.  It  will  be  of  no  avail 
to  the  purchaser  that  the  agent  omitted  to  communicate 
what  he  ascertained  to  his  principal.  {WilUamson  v.  Brown, 
15  N.  Y.  359.)  In  other  words,  one  who  acts  through  an- 
other will  be  presumed  to  know  all  that  the  agent  learns 
during  the  transaction,  whether  it  is  actually  communicated 
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to  him  or  not.  There  is  no  diflference  in  this  respect  be- 
tween actual  and  constructive  notice;  for  if  there  were,  an 
agent  would  be  employed  whenever  it  was  convenient  to  re- 
main in  ignorance.  {Bank  of  United  States  v.  Davis,  2  Hill 
(N.  Y.),  451-461.)" 

It  is  true,  of  course,  that,  the  purchase  by  Luise  Borchard 
of  the  Phleger  deed  of  trust  having  been  consummated  sev- 
eral months  after  her  attorney  in  that  transaction  first  ac- 
quired knowledge  of  the  conveyance  of  the  property  to 
Atkinson  upon  the  sale  thereof  under  his  deed  of  trust,  the 
presumption  that  said  attorney  retained  such  knowledge, 
and  had  it  present  in  his  mind  when  the  purchase  by  Luise 
Borchard  was  made,  must  depend  upon  the  lapse  of  time 
and  other  circumstances.  {The  Distilled  Spirits^  11  Wall. 
866,  [20  L.  Ed.  167,  see,  also,  Rose's  U.  S.  Notes],  supra; 
Terger  v.  Barz,  56  Iowa,  77,  [8  N.  W.  769] ;  Christie  v. 
Sherwood,  supra.)  The  circumstances  of  the  two  transactions 
with  both  of  which  the  attorney  for  Mrs.  Luise  Borchard 
was  connected  in  his  capacity  as  an  attorney  or  counsel 
afford  no  other  reasonable  inference  than  that  the  circum- 
stance of  the  sale  and  conveyance  of  the  property  on  the 
sale  thereof  under  the  trust  deed  to  Atkinson  was  present 
in  his  mind  when  the  said  Mrs.  Borchard  acquired  owner- 
ship of  the  Phleger  trust  deed.  The  time  intervening  be- 
tween the  date  of  the  acquisition  by  Atkinson  of  title  to 
the  property  and  that  at  which  Mrs.  Luise  Borchard  ac- 
quired title  to  the  trust  deed  of  Mrs.  Phleger  was  only  a 
few  days  over  four  months.  Moreover,  the  said  attorney  of 
Luise  Borchard  appeared  as  one  of  the  attorneys  for  the 
younger  Borchards  in  the  action  in  ejectment  brought  by 
Atkinson  against  the  former  to  secure  possession  of  the 
property  after  he  (Atkinson)  had  become  the  owner  thereof. 
Furthermore,  just  prior  to  the  consummation  of  the  nego- 
tiations resulting  in  the  transfer  of  the  Phleger  deed  to 
Luise  Borchard,  said  attorney  consulted  and  discussed  with 
Mrs.  Phleger 's  attorney  the  Atkinson  trust  deed  and  the 
sale  thereunder.  All  these  circumstances  could  not  well  have 
escaped  the  recollection  of  said  attorney.  {Christie  v. 
Sherwood,  supra.) 

Thus  we  have  given  this  appeal  extended  and  painstaking 
consideration,  and  after  such  consideration  we  are  thor- 
oughly and  firmly  persuaded  that  from  every  point  of  view 
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of  which  the  case  is  susceptible  no  other  just  course  is  open 
to  us  but  to  afBrm  the  judgment  herein  of  the  court  below, 
and  accordingly  such  is  the  order. 

Ellison,  P.  J.,  pro  iem.,  and  Burnett,  J.,  concurred. 


[CSy.   No.   2937.     Tint   Appellate   District,   Division   One. — November 

6,    1919.] 

J.  M.  MOBLEY,  Respondent,  v.  BOARD  OF  PUBLIC 
WORKS  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO  (a  Municipal  Corporation),  et  al.,  Ap- 
pellants. 

[1]  Municipal  Corporations — San  Francisco — Investigation  of 
Privately  Owned  Street  Railway  System— Unauthorized  Ex- 
penditure of  Municipal  Railway  System  Funds. — ^An  ordinance 
of  the  city  and  connty  of  San  Francisco  appropriating  a  sum  of 
money  from  the  funds  of  the  municipal  railway  system  for  the 
purpose  of  conducting  an  invest'^tion  as  to  the  condition,  avail- 
ability, and  value  of  a  privately  owned  street  railway  system  with  a 
view  to  its  possible  purchase  by  said  municipality,  constitutes  a 
departure  from,  and  is  at  variance  with,  the  provisions  of  article 
XII  of  the  charter  of  said  city  and  county,  and  is,  therefore, 
void. 

[2]  Id. — ^Extensions  and  Improvements — Meaning  of  Term.— The 
purchase  of  an  entirely  independent  street  railway  system  there- 
tofore privately  owned  and  operated  does  not  constitute  an  ex- 
tension and  improvement  of  an  already  existing  municipal  railway 
system,  within  the  meaning  of  the  term  "extensions  and  improve- 
ments" contained  in  section  16  of  article  XII  of  the  San  Fran- 
cisco charter. 

[3]  Id. — Investigation  of  Street  Railway  System  —  Not  an  Ex- 
tension OR  Improvement. — The  charter  of  San  Francisco  does 
not  authorize  the  payment  of  money  from  the  funds  of  the 
municipal  railway  system  for  the  purpose  of  investigating  the 
condition  and  availability  of  a  part  or  the  whole  of  another  street 
railway  system  with  a  view  to  its  purchase.  Such  an  investiga- 
tion may  not  fairly  be  held  to  constitute  an  ''extension"  or  "im- 
provement" of  the  municipal  system.  (Opinion  of  supreme  court 
on  denial  of  hearing.) 
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APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  granting  a  preliminary 
injunction.    James  M.  Troutt,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  Lull,  City  Attorney,  Chas.  S.  Peery  and  M.  T. 
Dooling,  Jr.,  Assistant  City  Attorneys,  for  Appellants. 

Connick  &  Kehoe  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  an  order  of  the 
superior  court  made  after  a  hearing  thereon  granting  a 
preliminary  injunction  against  the  defendants  and  appel- 
lants herein  in  an  action  instituted  by  the  plaintiff,  as  a 
taxpayer  of  the  city  and  county  of  San  Francisco,  to  enjoin 
said  defendants  from  incurring  any  expense  or  auditing  or 
paying  any  moneys  out  of  the  municipal  railway  fund  of 
the  city  treasury  of  said  city  and  county  of  San  Francisco 
under  or  by  virtue  of  a  certain  ordinance  of  the  board  of 
supervisors  of  said  municipality,  entitled  "Ordinance  No. 
4632,  New  Series,"  purporting  to  make  an  appropriation 
of  fifteen  thousand  dollars  from  said  funds  for  the  purposes 
specified  in  said  ordinance. 

The  ordinance  provides  in  substance  that  whereas  the  city 
and  county  of  San  Francisco  is  the  owner  of  a  municipal 
street  railway  system,  and  is  engaged  in  operating  the  same 
over  and  along  certain  streets  of  said  municipality;  and, 
whereas,  the  United  Railroads  of  San  Francisco,  a  corpora- 
tion, is  the  owner  of  another  street  railway  system,  which  is 
also  being  operated  upon  certain  streets  of  said  municipality 
not  occupied  by  said  municipal  railway  system ;  and  whereas 
the  acquisition  by  the  city  and  county  of  San  Francisco 
of  the  whole  or  a  portion  of  said  street  railway  system  now 
owned  by  said  private  corporation  would  constitute  a  valu- 
able extension  and  improvement  of  said  existing  municipal 
railway  system,  and  that  it  is  for  the  best  interests  of  San 
Francisco  thjit  a  thorough  investigation  be  made  by  it  as 
to  the  value  of  said  privately  owned  street  railway  system 
in  order  to  determine  what  portion,  if  any,  thereof  should 
be  purchased  by  the  said  city  aad  county  as  an  extension 
and  improvement  of  its  existing  street  railway  system,  that 
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therefore  the  sum  of  fifteen  thousand  dollars  is  appropriated 
from  the  funds  of  the  municipal  railway  system  for  the 
purpose  of  defraying  the  cost  of  an  investigation  as  to  the 
condition,  availability,  and  value  of  said  privately  owned 
street  railway  system  with  a  view  to  its  possible  purchase  by 
said  municipality,  which  said  investigation  the  board  of 
public  works  of  said  city  and  county  are  by  the  terms  of 
the  ordinance  authorized,  empowered,  and  directed  to  make. 
The  ordinance  in  question  further  proceeds  to  repeal  a  cer- 
tain prior  ordinance  of  said  municipality  entitled  ''Ordi- 
nance No.  4538  thereof,"  declaring  that  the  public  interest 
demands  the  acquisition  of  the  street  railways  operated  by 
the  United  Railroads  of  San  Francisco,  and  prescribing  the 
method  of  ascertaining  the  value  thereof,  and  directing  the 
board  of  public  works  to  make  such  valuation. 

Under  the  provisions  of  the  foregoing  ordinance  the  board 
of  public  works,  according  to  the  amended  complaint  of 
the  plaintiff  herein,  was  about  to  proceed  to  expend  the  sum 
of  money  provided  in  said  ordinance  from  the  funds  of  the 
municipal  railway  system  in  making  the  investigation  pro- 
vided for  in  said  ordinance,  whereupon  the  said  plaintiff 
commenced  this  action  and  applied  for  the  preliminary  in- 
junction which,  upon  hearing,  the  trial  court  granted  herein. 

Two  questions  are  presented  upon  this  appeal,  and,  as 
stated  by  the  briefs  of  the  appellants  herein,  they  are  as 
follows : 

First:  Does  the  charter  of  the  said  city  and  county  of 
San  Francisco  authorize  the  purchase  out  of  the  earnings 
of  the  municipal  railway  of  a  part  or  the  whole  of  another 
street  railway  in  the  said  city  and  county  as  an  extension 
or  improvement  of  the  municipal  railway  system  now  oper- 
ated? 

Second:  Does  the  express  power  to  appropriate  the  re- 
ceipts of  the  municipal  railway  for  extensions  and  improve- 
ments of  said  railway  imply  the  right  to  make  expenditures 
out  of  said  receipts  for  the  purpose  of  investigating  the  con- 
dition and  availability  of  a  part  or  the  whole  of  another 
street  railway  as  a  proposed  extension  or  improvement? 

The  solution  of  each  of  these  questions  requires  an  exam- 
ination of  the  terms  of  the  charter  of  the  city  and  county 
of  San  Francisco  with  relation  to  the  "Acquisition  of  Public 
Utilities."  Article  XII  of  the  said  charter  under  the  above 
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title  is  conceded  to  contain  all  that  said  charter  provides 
with  respect  to  that  subject,  and  it  embraces  an  elaborate 
and  detailed  scheme  whereby  it  is  proposed  to  carry  into 
eflfect  what  is  therein  declared  to  be  the  purpose  and  inten- 
tion of  the  people  of  the  city  and  county  of  San  Francisco 
that  its  public  utilities  shall  be  gradually  acquired  and  ulti- 
mately owned  by  the  said  city  and  county. 

Section  1  of  said  article  prescribes  that  when  the  board 
of  supervisors  by  ordinance  shall  determine  that  the  public 
interest  or  necessity  demands  the  acquisition  or  completion  of 
any  public  utility  or  utilities  by  the  city  and  county,  or  when- 
ever the  electors  shall  petition  the  board  of  supervisors  as 
provided  in  section  3  of  the  article  for  the  acquisition  of  any 
public  utility  or  utilities,  the  board  of  supervisors  must 
procure  from  the  board  of  public  works,  through  the  city 
engineer,  plans  and  estimates  of  the  cost  of  original  con- 
struction and  completion  by  the  city  and  county  of  such 
public  utility  or  utilities. 

Section  2  of  said  article  provides  that  before  submitting 
propositions  to  the  electors  for  the  acquisition  by  original 
construction  or  condemnation  of  public  utilities  the  board 
of  supervisors  must  solicit  and  consider  offers  for  the  sale 
to  the  city  and  county  of  existing  utilities,  in  order  that  the 
electors  may  have  the  benefit  of  securing  the  same  at  the 
lowest  possible  price  thereof. 

Section  3  of  said  article  provides  the  procedure  to  be 
undertaken  by  the  board  of  supervisors  whenever  a  peti- 
tion signed  by  the  electors  of  the  city  and  county  of  San 
Francisco  equal  to  a  certain  percentum  thereof  shall  be 
presented  to  the  board  of  supervisors,  favoring  the  acquisi- 
tion of  any  designated  public  utility  or  utilities. 

Section  4  of  said  article  provides  for  the  submission  to 
electors  of  propositions  for  the  acquisition  of  public  utilities 
at  a  special  election.  The  succeeding  sections  of  said  article, 
up  to  section  13  thereof,  prescribe  the  method  of  calling! 
such  special  elections  and  for  the  matters  which  must  be 
determined  thereat,  including  the  question  of  the  issuance  of 
bonds  for  the  acquisition  of  such  public  utilities,  as  may 
be  favored  by  the  vote  of  the  electors  at  such  election,  and 
for  the  sale  of  such  bonds,  and  for  the  method  of  payment 
of  the  same  by  the  levy  of  municipal  taxes. 
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Section  16  of  said  article  provides  as  follows:  **1.  When- 
ever any  public  utility  shall  be  operated  by  the  city  and 
county,  the  receipts  from  such  utility  shall  be  paid  daily 
into  the  city  treasury,  and  maintained  in  a  special  fund  set 
aside  for  such  utility.  The  supervisors  may,  from  time  to 
time,  make  appropriations  from  such  funds  for  the  following 
purposes : 

''(a)  For  the  payment  of  the  operating  expenses  of  such 
utility ; 

"(b)  For  repairs  and  reconstruction; 

**(c)  For  payment  of  interest  and  sinking  fund  on  the 
bonds  issued  for  the  acquisition  or  construction  of  such  util* 
ity; 

"(d)  For  extensions  and  improvements; 

"  (e)  For  a  reserve  fund." 

[1]  It  is  the  contention  of  the  respondent  herein  that 
the  foregoing  provisions  of  article  XII  of  the  charter  of 
the  city  and  county  of  San  Francisco,  other  than  section  16 
thereof,  prescribe  the  mode  for  the  exercise  of  whatever 
powers  the  board  of  supervisors,  or  other  officials  of  said  city 
and  county,  possess  in  the  matter  of  the  expenditure  of  its 
public  funds  for  the  acquisition  of  public  utilities  either  by 
the  original  construction  thereof  by  said  municipality,  or  by 
the  condemnation  and  purchase  of  already  existing  privately 
owned  properties  in  the  nature  of  public  utilities;  and  that 
the  mode  therein  prescribed  is  the  measure  of  the  powers 
of  the  said  officials  of  the  municipality;  and  that  this  being 
80,  the  ordinance  which  is  assailed  in  this  proceeding  must 
be  held  to  be  void  as  a  departure  from  and  at  variance 
with  the  provisions  of  said  article. 

We  are  of  the  opinion  that  this  contention  must  be  sus- 
tained. The  ordinance  in  question,  as  will  be  seen  by  its 
terms,  does  not  purport  to  authorize  the  expenditure  of  the 
sum  of  money  provided  therein  from  the  funds  of  the  muni- 
cipal railway  system  for  the  acquisition  of  any  public  util- 
ity. It  merely  proposes  that  such  funds  shall  be  expended 
for  the  purpose  of  conducting  an  investigation  by  the  board 
of  public  works  as  to  the  advisability  and  availability  of  the 
acquisition  by  purchase  of  the  United  Railways  system.  If 
the  result  of  that  investigation  should  be  a  determination 
by  said  board  in  favor  of  the  advisability  and  availability 
of  such  purchase,  and  should  thus  be  taken  to  be  a  step  in 
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the  direction  of  making  the  same,  then  it  is  apparent  that 
such  step  is  unwarranted  by  the  provisions  of  said  article 
of  the  charter,  for  the  rcaaon  that  the  preliminary  ordinance 
determining  that  the  public  interest  or  necessity  demands 
the  acquisition  of  such  system  has  not  been  adopted  by  the 
board  of  supervisors.  On  the  other  hand,  if  it  is  conceded 
that  as  the  result  of  such  expenditure  and  consequent  in* 
vestigation  provided  for  in  said  ordinance  the  board  of  pub- 
lic works  should  determine  against  the  advisability  or  avail- 
ability of  the  purchase  and  acquisition  of  such  privately 
owned  railway  system,  then  it  follows  of  necessity  that  such 
expenditure  would  be  one  made  outside  of  the  provisions 
and  limitations  of  the  article  of  the  charter  in  question. 

[2]  The  only  escape  from  these  conclusions  suggested 
by  the  appellants  herein  is  that  such  an  expenditure  of  the 
funds  of  the  municipal  railway  system  as  is  sought  to  be 
authorized  by  the  ordinance  in  question  is  permissible  under 
section  16  of  said  article  XII  of  said  charter.  The  section 
as  above-quoted  provides  that  whenever  any  public  utility 
shall  be  operated  by  said  municipality  the  receipts  derived 
therefrom  shall  be  paid  daily  into  the  city  treasury,  and 
shall  be  maintained  in  a  special  fund  set  apart  for  such 
utility,  and  that  the  supervisors  may  from  time  to  time 
make  appropriations  from  such  funds  for  certain  specific 
purposes  prescribed  in  said  section.  One  of  these  is  specified 
in  subdivision  (d)  thereof  to  be  ''for  extensions  and  im- 
provements"; and  it  is  the  contention  of  the  appellants 
herein  that  the  acquisition  of  the  privately  owned  utility 
above  referred  to  would  constitute  an  extension  and  im- 
provement of  the  already  existing  municipal  railway  system. 
The  answer  to  this  contention  is  twofold:  First,  the  ex- 
penditure provided  for  in  said  ordinance  is  not  to  be  made 
in  the  acquisition  of  said  privately  owned  railway  system, 
and  hence  cannot  be  said  to  be  an  expenditure  for  the  ex- 
tension and  improvement  of  the  existing  municipal  railways 
system;  and,  second,  that  the  term  "extensions  and  im- 
provements"  contained  in  said  section  cannot  be  so  ex- 
tended as  to  include  the  purchase  of  an  entirely  independent 
street  railway  system  theretofore  privately  owned  and  oper- 
ated upon  other  streets  and  thoroughfares  and  in  other 
sections  of  said  municipality  than  that  now  occupied  by  the 
municipal   railway   system   thereof.     It  is  evident  that   it 
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could  not  have  been  the  intention  of  the  framers  of  the 
charter,  by  section  16  of  article  XII  thereof,  to  so  extend 
these  terms,  since  the  article  itself  in  the  preceding  sections 
thereof  had  already  provided  the  precise  method  by  which 
privately  owned  railway  systems  might  be  converted  into 
municipally  owned  public  utilities  upon  the  initiative  either 
of  the  electorate  of  said  municipality  or  of  the  board  of 
supervisors  thereof.  The  term  **  extensions  and  improve- 
ments" must  have  reference  to  such  extensions  of  or  im- 
provements in  the  service  or  operation  of  such  public  utility 
as  are  the  natural  and  necessary  incidents  of  the  operation 
of  any  public  service  agency  in  a  growing  city,  but  not  to 
the  taking  over  of  privately  owned  systems  which,  while 
these  might  have  the  effect  of  extending  and  improving  the 
already  owned  and  operated  public  utility,  would  involve 
in  their  acquisition  expenditures  far  in  excess  of  the  re- 
ceipts and  revenues  of  such  municipal  system,  and  entail  the 
creation  of  obligations  on  the  part  of  such  municipality 
exceeding  even  the  original  cost  of  its  existing  system. 

It  follows  that  the  expenditure  provided  for  in  said  ordi- 
nance was  unauthorized  by  the  provisions  of  the  charter, 
and  hence  that  the  preliminary  injunction  restraining  the 
same  was  proper. 

The  order  is  affirmed. 

Beasly,  P.  J.,  pro  iem.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  5,  1920,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT.— [3]  Without  regard  to  any  other  ques^ 
tion  discussed  in  the  opinion  of  the  district  court  of  appeal, 
we  are  satisfied  that  the  charter  of  San  Francisco,  as  now 
written,  does  not  authorize  the  payment  of  money  from  the 
funds  of  the  municipal  railway  system  for  the  purpose  of 
investigating  the  condition  and  availability  of  a  part  or 
the  whole  of  another  street  railway  with  a  view  to  its 
purchase.  The  purposes  for  which  expenditures  from  such 
fund  can  be  made  are  carefully  specified  in  section  16, 
article  XII,  of  the  charter,  which,  we  think,  excludes  any 
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such  expenditure  as  here  proposed.  Such  an  investigation 
may  not  fairly  be  held  to  constitute  an  *' extension  or  im- 
provement'* of  the  municipal  system.  We  express  no  opin- 
ion on  the  other  matters  involved. 

The  application  for  a  hearing  in  this  court  is  denied. 

Angellotti,  C.  J.,  Shaw,  J.,  Lawlor,  J.,  Wilbur,  J.,  and 
Lennon,  J.,  concurred. 


[Ciy.   No.   3033.     First   Appellate   District,   Division   Two. — ^November 

6,   1919.] 

T.  SPELLACY  and  MASCOT  OIL  COIVIPANY  (a  Corpora- 
tion),  Respondents,  v.  C.  S.  YOUNG,  Appellant;  R.  W. 
KEMP  et  al.,  Cross-complainants  and  Respondents. 

[1]  Execution  Sales— Lack  of  Actual  Notice — Belief. — Where  the 
execution  was  properly  issued  and  the  sale  legally  and  fairly 
conducted,  an  execution  sale  will  not  be  set  aside  upon  a  mere 
showing  that  the  judgment  debtor  and  his  attorney,  being  far 
removed  at  the  time  from  the  place  where  the  sale  was  held, 
did  not  actually  know  that  judgment  had  been  entered  or  that 
execution  had  issued  or  the  sale  noticed. 

[2]  Id. — Fraudulent  Withholding  of  Knowledge — ^Relief — Statute 
op  Limitations. — Under  subdivision  4  of  section  338  of  the  Code 
of  Civil  Procedure,  an  action  to  set  aside  an  execution  sale  upon 
the  ground  of  fraud  in  keeping  knowledge  of  the  sale  from  the 
judgment  debtor  and  his  attorney  must  be  commenced  within 
three  years  from  the  discovery  of  the  fraud. 

[3]  Appeal — Assignments  of  Erbor. — Assignments  of  error  merely 
noted  without  any  citation  of  authority  or  argument,  beyond  the 
bare  statement  that  error  was  made,  will  not  be  considered  on 
appeal. 

[4]  Estoppel— -Apparent  Ownership — ^Bona  Fide  Pxtrchase. — Where 
a  party  clothes  another  with  the  indicia  of  ownership  of  shares 
of  stock,  he  cannot  claim  as  against  a  bona  fide  purchaser  that 
the  apparent  owner  had  a  limited  title  only,  when  knowledge  of 
the  limitation  has  not  been  conveyed  to  the  purchaser. 

4.  Effect  of  putting  paper  or  securities  transferable  by  delivery 
or  indorsed  or  assigned  in  blank  into  another's  possession,  to  estop 
owner  as  against  purchaser  in  good  faith,  note,  29  L.  S.  A.  (N.  S.) 
252. 
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[5]  Pledge— Benewal  of  Indebtedness— Collatbbal  not  Affected, 
Where  shares  of  stock  are  pled^d  as  security  for  the  paTxnent 
of  a  promissorj  note,  and  thereafter  a  new  note,  together  with 
a  written  agreement  extending  and  renewing  the  indebtedness  for 
the  purpose  of  barring  the  running  of  the  statute  of  limitations 
and  continuing  the  security  of  the  collateral  given  on  the  execu- 
tion of  the  original  note,  is  executed  and  delivered,  the  se- 
curity is  not  then  devoted  to  a  new  or  different  purpose,  but  la 
held  to  secure  payment  of  the  same  original  debt. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  J.  Bullock  and  James  Donovan  for  Appellant. 

Davis,  Kemp  &  Post  and  A.  A.  De  Ligne  for  Respondents. 

NOURSE,  J. — This  is  an  appeal  in  an  action  in  inter- 
pleader instituted  by  the  plaintiffs  Spellaey  and  Mascot  Oil 
Company,  a  corporation,  against  various  defendants  to  de- 
termine the  title  to  certain  shares  of  stock  of  said  corpora- 
tion. The  defendant  C.  S.  Young  answered  and  cross- com- 
plained against  S.  Wright  Jewett,  R.  W.  Kemp,  and  E.  L. 
Foster,  attacking  their  title  to  nineteen  thousand  four  hun- 
dred shares  of  said  stock  upon  the  ground  that  the  sheriff's 
sale  through  which  they  obtained  title  was  illegal  and  void. 
The  defendant  W.  R.  Williams,  superintendent  of  banks 
of  the  state  of  California,  answered  and  cross-complained 
against  the  said  C.  S.  Young,  attacking  his  title  to  two 
thousand  five  hundred  shares  of  the  stock  of  said  corpora- 
tion as  having  been  deposited  with  the  Kern  Valley  Bank,  a 
defunct  banking  corporation,  by  E.  L.  Foster,  as  security 
for  the  note  of  said  Foster  to  the  bank.  An  assignment,  ab- 
solute in  form,  from  Young  to  Foster  was  turned  over  to 
the  bank  when  the  note  was  made.  Separate  judgments  sup- 
ported by  separate  findings  were  entered  in  favor  of  the 
defendants  Jewett,  Kemp,  and  Foster  against  C.  S.  Young, 
and  in  favor  of  the  defendant  W.  R.  Williams,  as  successor 
in  interest  to  the  Kern  Valley  Bank,  against  the  same  party. 
The  case  is  before  this  court  upon  appeals  taken  from  both 
of  said  judgments  and  presented  on  the  same  record. 
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The  material  facts  out  of  which  the  interpleader  suit  origi- 
nated are  these: 

In  an  action  between  Young  and  Spellacy,  judgment  was 
given  in  favor  of  Young  to  the  effect  that  Spellacy  held 
certain  shares  of  stock  in  the  Mascot  Oil  Company  in  trust 
for  Young.  In  that  proceeding  Young  was  represented  by 
E.  L.  Foster,  an  attorney  at  law,  and  upon  the  termination 
of  the  proceeding  suit  was  instituted  by  said  Foster  against 
Young  to  recover  the  sum  of  thirty-five  thousand  dollars  for 
professional  services  in  connection  with  the  litigation.  At 
the  time  of  the  institution  of  the  latter  suit  an  attachment 
was  attempted  to  be  levied  upon  the  interest  of  Young  in 
the  stock  which  in  the  previous  litigation  had  been  held 
to  be  his.  Thereafter,  judgment  was  rendered  in  favor  of 
Foster  and  against  Young  for  something  less  than  eight 
thousand  dollars,  execution  was  immediately  issued,  and 
nineteen  thousand  four  hundred  shares  of  the  stock  of  the 
corporation  were  sold  to  Kemp,  one  of  the  attorneys  for 
Foster  in  that  proceeding,  for  $1,940.  Immediately  there- 
after a  stay  of  execution  was  procured  and  an  appeal  filed, 
judgment  being  affirmed  by  the  supreme  court  on  March  14, 
1916.  {Foster  v.  Young,  172  Cal.  317,  [156  Pac.  476].) 
About  the  time  the  notice  of  appeal  was  filed,  Young, 
through  his  attorney,  made  a  motion  in  the  superior  court 
to  set  aside  the  execution  and  sale  upon  the  ground  that 
neither  the  defendant  nor  his  attorney  had  been  given  notice 
of  the  presentation  of  the  findings  or  of  the  entry  of  the 
judgment.  This  motion  being  denied,  an  appeal  was  taken 
from  the  order  upon  a  bill  of  exceptions  and  heard  with 
the  appeal  from  the  judgment.  Upon  this  phase  of  that 
case  the  supreme  court  said  (172  Cal.  322,  [156  Pac.  478]) : 
''The  motion  as  made  to  vacate  and  set  aside  this  sale  was 
not  based  upon  any  daim  of  invalidity  as  to  the  acts  of  the 
sheriff  in  selling  the  stock,  but  upon  the  sole  ground  that 
notice  of  the  making  of  said  findings  of  fact,  and  the  ren- 
dition and  entry  of  the  judgment  upon  which  said  execu- 
tion issued,  was  never  at  any  time  served  upon  defendant, 
and  that  he  had  no  notice  thereof."  Upon  the  grounds 
then  urged  the  supreme  court  affirmed  the  order  denying 
the  motion  to  set  aside  the  sale.  This  interpleader  suit  was 
instituted  in  August,  1912,  the  sale  complained  of  was  made 
in  April  of  that  year,  and  the  motion  above  referred  to  was 
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made  immediately  thereafter.  In  September,  1912,  the  ap- 
pellant herein  filed  an  answer  setting  up  the  alleged  irregu- 
larities in  the  attachment  and  execution  proceedings.  How- 
ever, after  the  opinion  in  Foster  v.  Young,  was  rendered. 
Young  filed  an  amended  and  supplemental  cross-complaint 
in  the  pending  action,  wherein  the  sale  was  attacked  upon 
the  grounds  that  neither  Young  nor  his  attorney  had  any 
notice  that  any  execution  had  issued,  and  that  the  cross- 
defendants  Foster  and  Kemp  had  so  arranged  said  sale  that 
neither  Young  nor  his  attorney  should  know  of  the  same 
until  it  had  been  completed.  This  amended  and  supple- 
mental cross-complaint  was  filed  May  23,  1916,  more  than 
four  years  after  the  sale  was  conducted.  In  the  amended 
and  supplemental  cross-complaint  it  is  alleged  that  the 
cross-complainant  Young  and  his  attorney  learned  of  this 
sale  upon  April  3,  1912,  two  days  after  the  sale  had  taken 
place.  No  reasons  were  given  for  the  long  delay  in  seeking 
relief.  On  the  trial  of  the  pending  action  the  court  re- 
fused to  admit  any  testimony  in  support  of  this  amended 
and  supplemental  cross-complaint  upon  the  grounds  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
and  that  the  relief  was  barred  by  the  statute  of  limitations. 
If  the  court  was  correct  upon  these  rulings,  other  points 
raised  by  appellant  upon  this  appeal  do  not  require  consid- 
eration. 

[1]  The  amended  cross-complaint  sets  forth  the  institu- 
tion of  the  action  in  which  the  attachment  was  issued, 
service  of  the  attachment,  the  entry  of  judgment,  the  sale 
by  the  sheriflE,  the  oflfer  to  redeem  the  stock  surreptitiously 
bid  in  by  Eemp,  and  the  offer  to  pay  the  entire  judgment 
after  it  became  final  following  the  opinion  of  the  supreme 
court  The  only  facts  alleged  upon  which  might  be  predi- 
cated any  claim  for  equitable  relief  are  those  relating  to 
want  of  notice  of  the  execution  and  sale  on  the  part  of 
Young  and  his  attorney.  It  is  not  alleged  that  the  notice 
required  by  the  statute  was  not  in  fact  given,  but  merely 
that  Young  and  his  attorney,  being  far  removed  from  the 
city  of  Los  Angeles  at  the  time,  did  not  actually  know 
that  said  judgment  had  been  entered  or  that  the  execution 
had  issued  or  the  sale  noticed.  It  is  too  clear  for  argument 
that  these  allegations,  standing  alone,  do  not  support  a 
claim  for  equitable  relief,  if,  as  was  to  be  implied  from  the 
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want  of  attack,  the  execution  was  properly  issued  and  the 
sale  legally  and  fairly  conducted. 

[2]  The  amended  cross-complaint  attempts  to  set  up  a 
plea  for  relief  from  fraud.  Such  relief  is  barred  witiiin 
three  years  from  the  discovery  of  the  fraud  under  the  pro- 
visions of  subdivision  4,  section  338,  of  the  Code  of  Civil 
Procedure.  The  amended  cross-complaint  was  not  filed  until 
after  the  expiration  of  four  years  from  the  date  of  the  dis- 
covery of  the  fraud.  The  original  cross-complaint  filed  by 
Young  against  the  same  parties  set  up  facts  relating  to 
this  sale  in  support  of  a  claim  that  the  action  taken  by  the 
sheriff  did  not  comply  with  the  requirements  of  the  statute 
relating  to  attachments  and  executions.  This  claim,  how- 
ever, was  abandoned  upon  the  filing  of  the  amended  and 
supplemental  cross-complaint  and  an  entirely  new  cause  of 
action  was  therein  attempted  to  be  stated,  to  wit,  one  based 
upon  fraud.  This  cause  of  action  being  barred  by  the 
statute,  the  trial  court  properly  refused  to  admit  evidence 
in  support  of  it. 

The  judgment  in  favor  of  Jewett,  Kemp,  and  Poster, 
therefore,  must  be  affirmed. 

The  appeal  from  the  judgment  in  favor  of  the  superin- 
tendent of  banks  presents  a  case  similar  to  the  one  just  dis- 
cussed in  that  the  appellant  has  so  delayed  seeking  a  rem- 
edy that  the  court  is  without  power  to  give  him  any  relief. 
The  court,  however,  does  not  on  either  appeal  approve  the 
methods  of  those  lawyers  who  are  responsible  for  appel- 
lant's predicament. 

The  facts  material  to  the  opinion  are  that  on  the  day  the 
judgment  was  rendered  in  favor  of  Young  and  against 
Spellacy,  decreeing  that  Young  was  the  owner  of  twenty-one 
thousand  nine  hundred  shares  of  the  capital  stock  of  the 
Mascot  Oil  Company,  E.  L.  Poster,  the  attorney  for  Young 
in  that  litigation,  procured  from  his  client  a  written  assign- 
ment to  himself  of  two  thousand  five  hundred  shares  of  the 
stock  of  said  company  in  the  following  terms: 

"Los  Angeles,  Cal.,  Sept.  5,  1910. 

*'I  hereby  sell,  assign  and  transfer  unto  E.  L.  Poster  2,500 
shares  of  the  capital  stock  of  the  Mascot  Oil  Company. 

"(Signed)     C.  S.  Young. 

"Witness:  G.  B.  Howkll." 
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This  assignment  was  made  out  in  duplicate,  Young  re- 
taining one  and  giving  the  other  to  Foster.  Poster  took  his 
assignment  to  the  secretary  of  the  Oil  Company,  who  in- 
dorsed thereon  the  following:  "I  hereby  acknowledge  re- 
ceipt of  a  copy  of  this  transfer."  The  secretary  signed  this 
with  the  name  of  the  Mascot  Oil  Company,  by  himself  as 
secretary,  and  affixed  the  impression  of  the  seal  of  the  com- 
pany. Thereafter  Foster  returned  to  Young  and  indorsed 
upon  the  duplicate  copy  in  Young's  possession  the  follow- 
ing: ''This  is  to  be  redeemed  at  any  time.  Stock  is  to  be 
used  as  collateral  security  for  the  loan  at  the  Kern  Valley 
Bank."  This  was  signed  by  Foster  and  witnessed  by  a 
disinterested  party.  Foster  then  presented  to  the  Kern 
Valley  Bank  the  copy  which  he  retained  in  his  possession 
without,  however,  indorsing  thereon  the  statement  relating 
to  the  right  of  redemption  which  he  had  indorsed  upon 
the  copy  left  with  Young.  Using  his  assignment  as  security, 
he  executed  a  note  to  the  Kem  Valley  Bank  for  the  prin-, 
cipal  sum  of  $2,250  and  transferred  in  writing  and  de- 
livered to  the  bank  the  assignment  which  he  had  received 
from  Young.  Two  days  thereafter  Young  wrote  to  the  presi- 
dent of  the  bank  tliat  the  assignment  given  by  him  to  Foster 
was  for  the  purpose  of  obtaining  a  loan  of  one  thousand  five 
hundred  dollars,  and  no  greater  amount,  and  that  Young  re- 
served the  right  to  redeem  as  shown  by  the  inclosed  copy  of 
the  assignment  which  Foster  had  left  with  him.  On  the  same 
day  Young  wrote  to  the  secretary  of  the  Mascot  Oil  Com- 
pany, notifying  him  that  the  stock  was  not  to  be  issued 
without  written  authorization  from  himself.  A  few  days 
thereafter  the  secretary  wrote  to  Young,  notifying  him  that 
the  assignment  left  with  him  by  Foster  did  not  contain  the 
Dotation  signed  by  Foster  upon  the  copy  retained  by  Young. 
The  following  day  Young  notified  the  president  of  the  bank 
of  his  revocation  and  cancellation  of  the  assignment  and 
forbade  any  loan  to  Foster  thereon. 

This  all  occurred  between  the  fifth  and  twelfth  days  off 
September,  1910.  Foster's  note  was  not  paid  when,  on 
August  6,  1914,  which  was  just  prior  to  the  running  of  the 
statute  of  limitations  upon  the  note,  he  executed  and  deliv- 
ered a  new  note,  together  with  a  written  agreement  to  Will- 
iams, as  successor  in  interest  to  the  bank,  which  had  failed 
in  the  meantime,  extending  and  renewing  the  indebtedness 
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for  the  purpose  of  barring  the  running  of  the  statute  of 
limitations  and  continuing  the  security  of  the  collateral 
given  on  the  execution  of  the  original  note.  This  action  was 
instituted  in  the  latter  part  of  August,  1912.  The  cross- 
complaint  of  Williams  was  filed  January  10,  1913.  It  was 
alleged  that  the  stock  was  being  held  by  Williams,  as  super- 
intendent of  banks,  as  collateral  security  for  the  payment  of 
$1,750,  the  balance  then  due  upon  the  original  note.  No 
legal  steps  were  taken  by  appellant  to  cancel  the  original 
assignment,  and  no  offer  was  made  to  redeem  the  stock,  but 
appellant  relied  upon  his  claim,  based  upon  the  oral  agree- 
ment between  Foster  and  himself,  that  the  stock  was  to  be 
used  solely  for  the  loan  of  one  thousand  five  hundred  dollars, 
five  hundred  dollars  of  which  was  to  be  given  to  Young  and 
the  remainder  to  Poster.  Upon  the  trial  the  court  found 
against  Young  upon  this  defense.  The  testimony  was  di- 
rectly in  conflict  and  the  finding  cannot  be  disturbed. 

Appellant  cites  as  error  the  ruling  of  the  court  in  admit- 
ting in  evidence  the  assignment  of  Foster  to  the  bank,  on 
the  ground  that  it  had  no  binding  effect  upon  appellant 
because  the  original  paper  was  given  to  Foster  to  be  used  as 
collateral  for  a  loan  of  one  thousand  five  hundred  dollars 
and  afterward  canceled,  and  that  the  use  of  the  stock  to 
secure  the  extension  of  the  loan  was  not  authorized  by 
Young.  This  objection  went  to  the  weight  of  the  evidence 
and  not  to  its  admissibility.  The  assignment  was  admissible 
as  evidence  of  what  the  parties  acted  upon.  What  subse- 
quently occurred  could  be  shown  by  other  evidence.  The 
same  may  be  said  as  to  the  objection  to  the  admission  of  the 
new  note  on  the  ground  that  no  consideration  was  given. 
The  writing  imported  a  consideration,  and  if  none  was  given 
that  fact  must  be  shown  by  other  evidence. 

[3]  Other  assignments  of  error  are  made  covering  rul- 
ings of  the  court  and  findings  of  fact  and  conclusions  of 
law,  but  the  assignments  are  merely  noted  without  any  cita- 
tion of  authority  or  argument  beyond  the  bare  statement 
that  error  was  made.  This  court  is  not  required  to  consider 
points  so  presented.  (Scoii  v.  Times-Mirror  Co,,  181  Cal. 
345,  [184  Pac.  672].)  [4]  It  is  argued  that  as  a  certificate 
of  stock  is  not  a  negotiable  instrument,  the  assignment  given 
to  Foster  by  Young  is  not  negotiable,  and  hence  the  bank 
took  no  better  title  than  Foster  had.    When  a  party  clothes 
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another  with  the  indicia  of  ownership  of  shares  of  stock, 
he  cannot  claim  as  against  the  bona  fide  purchaser  that 
the  apparent  owner  has  a  limited  title  only,  when  knowledge 
of  the  limitation  had  not  been  conveyed  to  the  purchaser. 
(Fowles  V.  National  Bank  of  California,  167  Cal.  653,  [140 
Pac.  271].)  Thus,  when  the  assignment  was  taken  as  se- 
curity for  the  original  loan,  the  bank  was  not  charged  with 
knowledge  of  the  limitation  placed  upon  it  by  Young  or 
of  any  secret  agreements  made  between  Young  and  Foster 
relating  to  the  use  which  might  be  made  of  such  assignment. 
[6]  When  the  new  note  was  given  in  August,  1914,  the  old 
debt  was  not  canceled,  but  the  new  note  was  merely  evidence 
of  the  old  and  was  taken  to  avoid  the  bar  of  the  statute  of 
limitations.  The  security  was  not  then  devoted  to  a  new  or 
different  purpose,  but  was  held  to  secure  payment  of  the 
same  original  debt. 

For  the  reasons  given  the  judgment  in  favor  of  Willianur, 
as  superintendent  of  banks,  is  aflSrmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 


[Ciy.  No.  2889.     Second  Appellate  District,  Division  One. — ^Noyember 

6,   1919.] 

HORACE  M.  DOBBINS,  Appellant,  v.  CITY  OF  ARCA- 
DIA  (a  Municipal  Corporation),  et  al.,  Respondents. 

[1]  NsGfLioENCx — ^Unguarded  Trench  Across  Street — ^LiABn4iTT  or 
Trustees  fob  Injuries. — The  trustees  of  a  city  of  the  sixth 
elajBS  are  not  liable  for  injuries  received  by  a  person  falling  into 
»  trench  constructed  across  one  of  the  city  streets  under  the  direc- 
tion and  supervision  of  the  city  engineer,  pursuant  to  an  order 
made  by  the  board  of  trustees,  where  the  injury  is  due  to  the 
negligence  of  the  city  engineer  in  leaving  the  trench  improperly 
guarded  and  without  any  warning  lights  or  signals,  of  which 
facts  the  trustees  had  no  actual  notice. 

[2]  Id. — ^NoNUABnjTT  of  Trustees  Under  Statute.— Under  the  act 
of  the  legislature  approved  April  26,  1911  (Stats.  1911,  p.  1115), 
the  trustees  of  a  dty  are  not  liable  for  injuries  suffered  by  a 
person  by  reason  of  the  defective  or  dangerous  conditions  of  any 
stieet  which  it  is  their  duty  to  care  for  and  repair,  imlesa  they 
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shall  have  had  actual  notice  of  the  defective  condition  of  the 
street  and  shall  have  failed  for  a  reasonable  time  after  snch 
notice  to  repair  the  same. 
[8]  Id. — Nonliability  or  Municipality. — A  municipality,  in  the  ab- 
sence of  express  statute  providing  therefor,  is  not  liable  for  the 
negligent  acts  of  its  agents. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frank  G.  Finlayson,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Porter  &  Sutton  for  Appellant, 

Walter  Dunn  and  Ralph  Woods  Pontious  for  Respondents. 

SHAW,  J. — In  this  action  plaintiff  sought  recovery  of 
damages  alleged  to  have  been  sustained  as  the  result  of  the 
negligent  acts  of  the  city  trustees  and  city  engineer  of  the 
city  of  Arcadia. 

Upon  findings  made,  it  was  adjudged  that  plaintiff  re- 
cover as  against  defendant  Ehle,  who  was  the  city  engineer, 
and  take  nothing  as  to  defendants  Charles  A.  Billings,  J.  W. 
Barnes,  A.  L.  Parker,  H.  M.  Roth,  and  James  A.  Stoker, 
who  were  trustees  of  the  city,  from  which  part  of  the 
judgment  adverse  to  plaintiff  he  appeals  upon  the  judgment- 
roll. 

In  substance,  the  findings  upon  which  appellant  claims  the 
judgment  should  be  reversed  and  judgment  thereon  directed 
in  his  favor  as  to  the  defendants  named  as  trustees  are: 
That  the  city  of  Arcadia  is  a  city  of  the  sixth  class,  and 
that  the  parties,  other  than  defendant  Ehle,  at  all  times 
mentioned  constitute  its  board  of  trustees ;  that  on  December 
14,  1914,  pursuant  to  an  order  made  by  the  board  of  trus- 
tees on  December  3d  requiring  him  so  to  do,  defendant  Ehle 
caused  a  trench  five  feet  deep  and  eight  feet  wide  to  be  dug 
across  Huntington  Drive  for  the  construction  of  a  storm 
drain;  that  on  said  date,  to  wit,  December  14th,  said  Ehle 
left  said  trench  improperly  guarded  by  any  warning  lis:ht 
or  signal  to  indicate  the  existence  of  said  trench,  or  other 
than  a  wooden  barrier  insufficient  for  such  purpose,  until 

3.  Liability  of  municipality  for  acts  of  afiSeerB,  servants,  or 
agents  generally,  note,  2  Ii.  R.  A.  (N.  8.)  147. 
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after  6  o'clock  P.  M.  of  said  evening;  that  said  trench 
''was  constructed  under  the  supervision  and  direction  of 
said  Ehle,  and  he,  and  he  only,  had  the  supervision  and  di- 
rection of  the  said  work  of  improvement";  that  said  trustees 
knew  at  the  time  they  ordered  the  construction  of  said  storm 
drain  that  it  would  necessitate  the  digging  of  a  deep  and 
dangerous  trench  across  the  drive,  but  made  no  provision  for 
guarding  the  said  trench  or  the  placing  of  any  warning 
lights  or  signals  to  indicate  its  existence,  **but  that  said  de- 
fendants did  not,  nor  did  any  of  them,  have  any  actual 
notice  that  said  trench  was  left  unguarded  and  without  any 
warning  lights  or  signals,  nor  did  any  of  them  have  any- 
thing to  do  with  the  work  of  constructing  said  trench  other 
than  to  instruct  said  Ehle,  as  aforesaid,  to  have  the  said 
drain  constructed  as  aforesaid";  that  about  5:45  o'clock 
P.  M.  of  the  day  on  which  said  trench  was  dug,  and  while 
80  improperly  guarded  and  without  light  or  signal  to  indi- 
cate its  existence,  plaintiff  was  traveling  along  said  street  in 
an  automobile,  proceeding  with  due  care  for  his  safety,  and, 
being  unaware  of  the  existence  of  said  trench,  was  pre- 
cipitated into  the  same,  as  a  result  of  which  he  suffered  bod- 
ily injury  in  the  sum  of  five  hundred  dollars  and  his  auto- 
mobile was  damaged  in  the  sum  of  $475,  for  which  sums  the 
court,  as  a  conclusion  of  law,  found  that  plaintiff  was  en- 
titled to  judgment  against  defendant  Ehle,  and  as  to  the 
other  defendants  that  he  was  entitled  to  take  nothing. 

[1]  These  findings  present  a  case  almost  identical  with 
the  facts  involved  in  Merritt  v.  McFarland,  4  Cal.  A  pp.  390, 
[88  Pac.  369],  where  it  was  said:  ''As  to  the  liability  of 
the  city  trustees:  they  are  only  the  agents  of  the  city  and, 
as  such,  they  appoint  the  superintendent  of  streets.  They 
do  not,  however,  stand  in  the  relation  of  principal  to  the 
superintendent,  and  are  not  responsible  for  the  faithful  per- 
formance of  the  duties  of  his  office."  To  the  same  effect  is 
Brown  v.  West,  75  N.  H.  453,  [76  Atl.  169],  in  which  it 
was  held  that  where  the  selectmen  of  a  town  are  in  charge 
of  the  improvement  of  a  highway,  not  as  principals,  but 
as  the  agents  of  the  town,  and  have  placed  a  superintendent 
in  charge  of  the  work,  the  selectmen  are  not  liable  for  in- 
juries to  a  traveler  by  reason  of  the  superintendent's  negli- 
gence and  failure  to  put  out  warning  lights  at  night  indicat- 
ing a  point  of  danger  on  the  road  being  repaired,  and  that 
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the  doctrine  of  respondeat  superior  does  not  apply  to  such 
a  case.  The  principle  upon  which  a  recovery  is  denied  in 
such  cases  is  that  ''an  agent  is  not  in  general  liable  to  third 
persons  for  the  misfeasance  or  malfeasance  of  subagents  em- 
ployed by  him  in  the  service  of  his  principal,"  unless  he 
directs  or  authorizes  the  particular  wrongful  act  of  the 
subagent.  (31  Cyc.  1563;  60  Am.  St.  Rep.  122;  Story  on 
Agency,  9th  ed.,  sec.  313.)  In  directing  the  city  engineer  to 
construct  the  storm  drain,  the  trustees  were  not  guilty  of 
any  negligence;  nor  does  it  appear  that  in  digging  the 
trench  he  committed  any  wrong.  The  negligence  consists  in 
leaving  the  trench  improperly  guarded,  an  act  on  his  part 
which  was  wholly  iinauthorized  by  the  trustees;  and  having 
no  notice  of  such  negligent  act,  they  cannot  be  charged  with 
damages  resulting  therefrom.  Appellant  relies  largely  upon 
the  case  of  Doeg  v.  Cook,  126  Cal.  213,  [77  Am.  St.  Rep. 
171,  58  Pac.  707].  Nothing  said  in  that  case,  however,  is 
opposed  to  the  views  here  expressed.  There  it  was  made 
to  appear  that  the  trustees  had  actual  knowledge  of  the 
dangerous  condition  of  a  highimiy,  and  because  of  this  knowl- 
edge of  its  unsafe  and  dangerous  condition,  it  became  their 
imperative  duty  to  see  that  the  same  was  repaired.  The 
facts  there  involved  differ  from  these,  in  that  in  the  instant 
case  the  court  finds  that  defendants,  trustees,  did  not,  nor  did 
any  of  them,  have  any  actual  notice  that  said  trench  was  left 
unguarded  and  without  any  warning  lights  or  signals. 

[2]  Not  only  is  the  conclusion  of  the  trial  court  upon  the 
findings  made  supported  by  authority,  but  under  the  facts 
found  the  trustees  are  protected  from  liability  under  an  act 
of  the  legislature  approved  April  26,  1911  (Stats.  1911,  p. 
1115),  which  provides  that  if,  in  consequence  of  the  danger- 
ous or  defective  condition  of  any  street,  anyone  shall  suffer 
injury,  no  oflScer  who  has  charge  of  or  whose  duty  it  is  to 
care  for  or  repair  such  street  shall  be  liable  for  such  injury, 
unless  such  ofScer  shall  have  had  actual  notice  of  the  de- 
fective condition  of  the  street,  as  Ehle,  the  engineer,  had, 
and  shall  have  failed  for  a  reasonable  time  after  notice  to 
repair  the  same.  Hence,  under  the  provisions  of  this  stat- 
ute, since  the  court  finds  that  the  trustees  had  no  actual 
notice  of  the  dangerous  condition  in  which  the  street  had 
been  left  by  the  city  engineer,  they  could  not,  in  any  event, 
be  held  liable  for  damage  sustained. 
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[3]  As  to  the  dty  of  Arcadia,  also  made  a  party  defend-  ^ 
anty  the  court  sustained  a  general  demurrer  to  the  com- 
plaint, and  this  ruling  is  assigned  as  error.  That  it  was  cor- 
rect is  supported  by  an  unbroken  line  of  authorities  from 
an  early  date  in  the  judicial  history  of  the  state  down  to  the 
present  time.  (See  Davoust  v.  City  of  Alameda,  149  Cal. 
75,  [9  Ann.  Cas.  847,  5  L.  R.  A.  (N.  S.)  536,  84  Pac.  760], 
and  cases  there  cited.)  No  doubt  the  legislature,  recogniz- 
ing the  rule  that  a  municipality,  in  the  absence  of  express 
statute  providing  theref or,  is  not  liable  for  the  negligent 
acts  of  its  agents,  intended  to  enact  a  law  changing  the 
rule,  since  in  the  act  of  1911  above  referred  to  it,  after 
providing  in  what  cases  an  officer  of  a  city  might  be  held 
liable,  provided  that  damages  may  be  recovered  against  a 
county,  city,  or  city  and  county,  as  in  ordinary  actions  for 
damages  due  to  negligence.  This  statute,  however,  in  so  far 
as  it  concerns  the  point  under  discussion,  cannot  be  in- 
voked in  aid  of  appellant's  contention,  for  the  reason  that 
in  so  far  as  it  purports  to  apply  to  municipal  corporations, 
the  subject  was  not  within  the  scope  of  the  act  as  described 
in  its  title,  as  required  by  section  24,  article  IV,  of  the 
constitution.  (Brunson  v.  Ciiy  of  Santa  Monica,  27  Cal. 
App.  89,  [148  Pac.  950].) 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CSt.  No.  1946.     Third  Appellate  ItiBtrict.— November  7,   1919.] 

AMANDA  E.  WOOD,  as  Administratrix,  etc..  Appellant,  v. 
JOHN  T.  LONG  et  al..  Respondents. 

[1]  Lost  Instbtjments— Loss  ob  Destruction  or  DBia>~BiGHT  to 
Sux  Admikist&atob  to  Ck>MPEL  Execution  of  New  Deed. — An 
action  will  lie  against  the  administrator  of  the  estate  of  a  de- 
ceased person  to  compel  the  execution  and  deVivery  of  a  deed 
eonvoTing  the  title  to  lands  where  the  deed  thereto  executed  by 
the  deceased,  which  was  never  recorded,  has  been  either  lost  or 
destroyed. 
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[2]  QuiETiNO  Title— "Weakness  of  Defendant's  Title— Right  of 
Plaintiff  to  Recovee. — In  an  action  to  recover  and  quiet  title 
to  certain  lands,  the  plaintiff  must  prevail  by  the  strength  of  her 
own  title  and  not  by  the  weakness  of  that  of  the  defendant. 

[8]  Id.— Fiductabt  Relations— Beeach— Evidence.— In  this  action 
to  recover  and  quiet  title  to  certain  lands  deeded  by  plaintiff's 
intestate  to  defendant,  admitting  that  a  relation  of  trust  and 
confidence  existed  between  said  intestate  and  defendant,  there 
was  sufficient  evidence  to  justify  the  court  in  finding  that  no 
advantage  whatever  was  taken  of  said  intestate,  that  the  trans- 
action was  the  result  of  his  own  volition,  and  that  it  was  alto- 
gether fair  and  equitable. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Las- 
sen County.    J.  0.  Moncur,  Judge  Presiding.     Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

Louis  B.  Boardman  for  Appellant. 

Pardee  &  Pardee  for  Respondent. 

BURNETT,  J.— Allen  Wood  died  testate  August  1,  1890, 
devising  and  bequeathing  his  property  as  follows: 

** Thirdly:  I  give  and  bequeath  to  my  beloved  son,  Allen 
J.  Wood,  of  Santa  Ana,  Orange  County,  California,  the  sum 
of  five  hundred  (500.00)  dollars: 

''Fourthly:  I  give,  bequeath  and  devise  to  my  beloved  wife, 
Mary  Wood,  all  the  rest  and  residue  of  my  estate,  both  real 
and  personal  of  any  kind  and  kinds  whatsoever,  of  which 
I  may  die  possessed,  to  have  and  to  hold  the  same  during 
the  term  of  her  natural  life,  then  at  the  death  of  my  said 
wife  all  of  the  said  real  and  personal  property  which  I 
may  now  lawfully  bequeath  and  devise  shall  go  to  my  be- 
loved daughter,  Mary  E.  Long,  the  now  wife  of  William 
B.  Long,  of  the  said  town  of  Susanville.  She,  my  said 
daughter,  then  to  have  and  to  hold  the  same  during  the 
term  of  her  natural  life  and  at  her  death  all  of  the  said 
real  estate,  and  all  of  the  said  personal  property  remaining 
shall  go  to  the  heirs  of  her  my  said  daughter's  body,  share 
and  share  alike." 

This  will  was  admitted  to  probate  in  the  superior  court 
of  Lassen  County  on  April  5,  1891,  upon  the  petition  of 
Mary  Wood,  the  surviving  widow,  and  on.  April  11,  1891, 
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letters  of  administration  with  the  will  annexed  were  issued 
to  her  as  administratrix.  On  September  27,  1892,  an  inven- 
tory and  appraisement  of  the  estate  of  the  deceased  was  filed, 
showing  that  at  the  time  of  his  death  he  was  the  owner  of 
437  acres  of  land  valued,  with  the  improvements  thereon, 
at  six  thousand  dollars,  and  160  acres  appraised  at  four 
hundred  dollars,  situated  in  said  Lassen  County.  The  lands 
were  not  specifically  described  in  said  inventory,  but  it  is 
not  disputed  that  the  437  acres  were  intended  to  include  all 
the  farming  land  upon  which  were  located  the  buildings, 
and  the  residue  of  160  acres  was  intended  to  cover  the 
timber  lands.  On  the  twenty-seventh  day  of  November, 
1893,  the  superior  court  of  the  county  of  Lassen  made  and 
entered  its  decree  in  the  matter  of  said  estate,  setting  aside 
to  Mary  Wood,  widow  of  said  deceased,  certain  lands  of  said 
estate,  together  with  a  small  additional  tract,  as  a  probate 
homestead.  It  is  not  disputed  that  by  this  decree  the  title 
of  and  to  said  lands  of  said  estate  vested  in  Mary  Wood.  1 
Subsequent  to  this  decree,  Mary  Wood  and  her  daughter 
and  son-in-law,  Mary  E.  Long  and  W.  B.  Long,  joined  in 
making  a  mortgage  to  Anthony  Otto  on  a  portion  of  the 
land  included  in  this  decree  and  other  lands. 

This  mortgage  was  thereafter  foreclosed  and  the  property 
was  purchased  at  the  sale  by  said  Otto,  the  commissioner's 
deed  having  been  made  October  6,  1899. 

The  said  Mary  Wood  died  on  the  twenty-fifth  day  of  July, 
1896,  and  thereafter,  on  the  fifteenth  day  of  February,  1900, 
said  John  T.  Long  was  duly  appointed  by  the  superior  court 
of  said  county  as  administrator  of  the  estate  of  Allen  Wood, 
in  the  place  of  said  Mary  Wood. 

March  24,  1900,  Otto  commenced  an  action  against  John 
T.  Long  as  administrator  of  the  estate  of  Allen  Wood,  Mary 
B.  Long,  W.  B.  Long,  and  the  heirs  of  said  Mary  E.  Long 
and  W.  B.  Long,  to  quiet  his  title  to  the  land  so  purchased 
at  the  foreclosure  sale.  Judgment  was  thereafter  entered 
in  said  action  quieting  Otto's  title  to  certain  parcels  and 
portions  covered  by  said  mortgage,  and  adjudging  him  to 
be  the  owner  in  fee  thereof;  in  said  judgment  it  was  also 
determined  that  said  Otto  was  the  owner  in  fee  of  an  un- 
divided one-half  of  SE.  l^  of  NE.  ^4,  section  30,  and 
SW.  %  of  SE.  y4,  of  section  19,  Tp.  30  N.,  E.  12  B.,  M. 
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D.  M.  This  judgment  was  affirmed  by  the  supreme  court 
July  16,  1904  (Otto  v.  Long,  144  Cal.  144,  [77  Pac.  885]). 

The  estate  of  Allen  Wood  thereby  lost  all  interest  in  and 
to  the  property  mortgaged  to  Otto  except  an  undivided  one- 
half  interest  in  the  above-described  two  forties  which  were 
not  included  in  the  probate  homestead.  The  interest  of  said 
estate  in  said  two  forties  was  subsequently  sold  at  an  admin- 
istrator's  sale,  as  appears  by  the  transcript.  This  sale 
divested  the  estate  of  Allen  Wood  of  all  title  to  real  estate, 
except  the  160  acres  of  timber  land,  which  was  thereafter 
distributed  by  said  court  to  Scott-Graflf  Lumber  Company, 
the  successors  in  interest  to  all  the  residuary  devisees  of 
said  deceased.  By  the  foregoing  proceedings  title  to  all  the 
real  estate  belonging  to  said  Allen  Wood  in  his  lifetime 
passed  into  the  hands  of  third  parties  except  the  title  to 
forty  acres  in  section  19  and  eighty  acres  in  section  30, 
which  vested  in  Mary  Wood  by  reason  of  the  probate  home- 
stead, and  is  still  a  part  of  her  estate,  and  of  which  the  es^ 
tate  of  plaintiff's  intestate  would  be  the  owner  of  the  un- 
divided one-half,  unless  the  contention  of  respondent  is 
sound  that  the  title  thereto  passed  to  John  T.  Long,  by  deed 
August  18,  1910,  from  Allen  J.  Wood,  execution  of  which 
is  admitted  by  the  pleadings.  As  to  said  lands  sold  to  said 
Otto  the  record  shows  that  subsequent  to  the  entry  of  final 
judgment  in  the  said  case  of  Otto  v.  Long,  the  defendant, 
John  T.  Long,  purchased  from  Otto  said  property.  A  part 
of  the  land  included  in  said  probate  homestead  was  NE.  ^4 
of  SW.  y^  of  said  section  19,  the  same  being  a  portion  of 
the  land  included  in  patent  from  the  United  States  to  James 
W.  Bagwell.  All  of  the  lands  included  in  the  Bagwell 
patent  were  deeded  by  him  to  W.  B.  Long,  father  of  said 
John  T.  Long,  by  deed  dated  February  20,  1898,  and  re- 
spondent claims  title  to  this  parcel  by  reason  of  a  judgment 
rendered  in  the  case  of  John  5P.  Long  v.  W,  W.  Long,  as 
administrator  of  the  estate  of  said  W.  B.  Long. 

Amanda  E.  Wood,  the  appellant,  is  the  surviving  widow 
and  the  administratrix  of  the  estate  of  Allen  J.  Wood,  de- 
ceased, the  son  of  said  Allen  Wood,  and  she  brought  this 
action  against  the  defendant,  John  T.  Long  individually, 
and  as  administrator  with  the  will  annexed  of  the  estate 
of  Allen  Wood,  deceased,  to  recover  and  quiet  title  to  these 
various  tracts  of  land  and  especially  the  undivided  one-half 
interest  in  the  said  120  acres,   comprising  a  part  of  the 
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probate  homestead  belonging  to  the  estate  of  Mary  Wood, 
deceased,  and  to  which  she  claims  Allen  J.  Wood  was  en- 
titled to  succeed  as  her  son  and  heir  at  law. 

As  we  have  seen,  the  entire  interest  of  appellant's  intes- 
tate in  the  estate  of  his  father  was  limited  to  the  specific 
legacy  of  five  hundred  dollars,  and,  of  course,  appellant  can 
have  no  greater  interest  in  that  estate,  but  the  principal 
ground  of  controversy  grows  out  of  the  disposition  that  has 
been  made  of  a  portion  of  the  said  probate  homestead. 
However,  the  conduct  of  respondent  in  the  administration 
of  the  estate  of  his  grandfather,  the  said  Allen  Wood,  is 
severely  criticised  by  appellant,  and  specific  instances  are 
pointed  out  as  constituting  evidence  of  his  neglect  and  want 
of  good  faith  in  discharging  his  trust  as  administrator. 
There  was,  indeed,  long  delay  in  settling  the  estate;  in  fact, 
it  seems  never  to  have  been  fully  administered,  but  it  is  to 
be  remembered  that  respondent  was  not  appointed  adminis- 
trator until  ten  years  after  the  death  of  said  Allen  Wood, 
and  we  may  add  that  we  find  in  the  record  no  evidence 
that  the  defendant,  Long,  intentionally  delayed  the  final 
settlement  or  that  by  his  conduct  the  interest  of  appellant's 
intestate  was  prejudiced  in  the  least.  In  this  connection  it 
may  be  stated  that  all  the  heirs  and  devisees,  including  said 
intestate,  seem  to  have  been  satisfied  with  his  management, 
as  no  complaint  was  apparently  made,  nor  were  any  steps 
taken  by  any  of  them  to  expedite  the  settlement  of  the 
estate.  Appellant,  with  much  spirit,  calls  attention  to  the 
familiar  principles  of  good  faith  and  equity  that  should  con- 
trol the  conduct  of  a  trustee  in  relation  to  his  trust,  but  we 
think  that  the  discussion  is  largely  foreign  to  the  facts  of 
this  case.  Indeed,  if  it  should  be  thought  that  respondent 
was  somewhat  lacking  in  diligence  as  administrator  of  said 
estate  it  must  be  remembered  that  this  action  is  to  quiet 
title  to  certain  real  property,  and  the  manner  in  which  he 
discharged  said  trust  can  only  be  important  in  this  inquiry 
as  it  affects  the  ownership  of  said  realty.  With  these  con- 
siderations in  view  we  may  notice  the  contention  of  appel- 
lant as  to  all  the  lands  embraced  by  the  pleadings;  and  to 
simplify  the  consideration  we  may  adopt  the  division  into 
parcels,  made  by  respondent  as  follows:  Parcel  1 — ^the  tim- 
bered lands,  consisting  of  160  acres  in  section  3  in  said  town- 
ship 30;  parcel  2 — the  Otto  lands,  being  all  of  the  lands  to 
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which  Otto  acquired  title  under  foreclosure  proceedings,  con- 
sisting of  240  acres  in  section  30  and  an  undivided  one-half 
of  forty  acres  in  said  section  30  and  of  forty  acres  in  section 
19;  parcel  3 — ^the  Bagwell  lands,  consisting  of  160  acres  in 
section  19;  parcel  4 — said  probate  homestead  lands,  record 
title  to  which  still  is  vested  in  the  estate  of  Mary  Wood, 
deceased,  consisting  of  forty  acres  in  section  19  and  eighty 
acres  in  section  30. 

1.  Plaintiff  really  claims  no  interest  in  the  timbered  lands. 
They  comprise  160  acres,  which  were  sold  and  conveyed  by 
the  heirs  of  Mary  E.  Long,  as  residuary  legatees  under 
the  will  of  Allen  Wood,  deceased,  to  the  Scott-Graff  Lum- 
ber Company.  There  can  be  no  doubt  that  under  said  will 
the  grantors  in  said  deed  were  vested  with  the  fee  to  said 
land  subject,  of  course,  to  the  incidents  of  the  probate  of 
said  estate.  It  is  equally  clear  that  said  heirs  had  the  right 
to  convey  their  interest  to  said  grantee.  The  only  concern 
that  plaintiff's  intestate  could  have  in  the  matter  grew  out 
of  his  claim  to  the  five  hundred  dollar  legacy.  But  it  could 
make  no  difference  to  him  whether  he  received  that  legacy 
from  the  proceeds  of  the  sale  of  said  tract  or  from  some 
other  source.  Complaint  is  made,  however,  because  that 
tract  was  not  sold  by  the  administrator  to  pay  said  legacy 
and  the  expenses  of  administration.  But  for  this  respondent 
cannot  be  blamed,  because  he  presented  a  petition  to  the 
court  for  said  sale,  but  it  was  denied  upon  the  ground  that 
some  of  the  residuary  legatees  had  conveyed  their  interest 
in  the  land  to  said  company,  and  that  other  real  estate 
belonging  to  the  estate  should  be  first  sold,  it  being  an 
undivided  one-half  of  said  forty  acres  in  section  30  and  of 
said  forty  acres  in  section  19.  This  undivided  one-half  was 
afterward  sold  for  said  purpose  upon  an  order  made  by  the 
court  in  conformity  with  the  prayer  of  the  petition  of  re- 
spondent, of  November  11,  1912.  It  may  be  repeated  that 
we  see  nothing  reprehensible  in  the  conduct  of  the  adminis- 
trator as  to  this  transaction;  and  as  to  the  title  to  the  land 
it  was  vested  in  said  company  by  a  decree  of  partial  distribu- 
tion by  the  court  of  the  date  of  March  13,  1913.  This 
decree  was  made  in  conformity  with  a  petition  therefor  by 
the  administrator,  and  after  said  company  had  given  an 
undertaking  as  required  by  section  1661  of  the  Code  of  Civil 
Procedure.    It  is  quite  plain  that  there  is  no  showing  herein 
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sufficient  to  affect  in  the  slightest  degree  the  validity  of  that 
decree,  even  if  it  could  be  questioned  in  a  proceeding  against 
the  administrator  without  making  the  grantee  of  said  con- 
veyance a  party  to  the  suit.  We  may  add  that  if  by  reason 
of  said  sale  to  the  Scott-Graff  Company  or  the  conduct  of 
the  administrator  in  relation  thereto  plaintiff  had  suffered 
any  loss  as  to  said  legacy  of  five  hundred  dollars,  she  would 
have  to  seek  redress  against  the  administrator  personally  or 
by  action  on  his  bond;  or,  it  may  be,  that  she  could  have 
availed  herself  of  the  provisions  of  said  undertaking  given 
by  the  company  as  aforesaid.  At  any  rate,  no  show  .g  has 
been  made  herein  to  justify  any  disturbance  of  the  title  of 
said  company  to  said  timber  tract. 

2.  As  to  the  so-called  Otto  lands,  the  validity  of  the  mort- 
gage thereon  executed  by  Mary  Wood,  W.  Long,  and  Mary 
E.  Long  is  not  questioned.  They  had  a  mortgageable  in- 
terest in  the  land  and,  granting  that  the  debt  secured 
thereby  was  really  a  debt  of  the  estate  of  said  Allen  Wood, 
deceased,  that  circumstance  did  not,  of  course,  impair  the 
efficiency  of  the  security.  The  mortgage  was  not  paid  and 
it  was  regularly  foreclosed  and  the  property  was  sold  to 
said  Otto.  He  had  the  right  to  purchase  it,  and  there  is  no 
claim  that  there  was  anything  irregular  in  the  sale.  The 
time  for  redemption  expired  and  the  purchaser  received  a 
deed  therefor.  Thereafter,  as  we  have  seen,  he  brought  a 
suit  against  all  the  parties  in  interest  and  obtained  a  decree 
quieting  his  title  to  said  tract.  Thus  was  the  absolute  title 
vested  in  Otto.  He  thereafter  had  the  right  to  sell  the  land 
to  whomsoever  he  pleased.  To  this  point  there  is  no  dispute, 
but  appellant  seems  to  base  a  claim  to  some  interest  in  this 
land  upon  the  fact  that  John  T.  Long  was  the  purchaser 
from  Otto.  But,  assuredly,  Long  was  not  precluded  from 
purchasing  property  to  which  the  estate  had  no  title  and 
in  which  it  had  no  interest.  His  trust  extended  only  to  the 
property  of  the  estate  of  which  he  was  the  administrator. 
If  we  adhere  to  the  position  of  appellant,  we  must  hold  that 
an  administrator  of  an  estate  can  make  no  purchases  of  real 
estate  from  any  source  on  his  own  account  while  he  con- 
tinues as  such  administrator.  Of  course,  the  proposition  is 
absurd,  and  in  that  respect  we  may  not  have  fully  under- 
stood the  contention  of  appellant.  We  may  add  that,  if 
Long  had   purchased  the  said   property    or    any    portion 
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thereof  with  moneys  of  the  estate  a  different  question  would, 
manifestly,  arise,  but  the  evidence  shows  that  the  entire 
purchase  was  made  with  his  own  funds  and  there  is  no  claim 
or  evidence  of  any  fraud  in  connection  with  the  transaction. 
Even  if  the  lands  had  been  bought  with  the  money  of  the 
estate  of  Allen  Wood,  deceased,  and  an  equitable  title  had 
thereby  been  created  in  favor  of  said  estate,  this  would  inure 
to  the  benefit  of  the  residuary  legatees,  since  under  the  will, 
as  we  have  seen,  plaintiff's  intestate  was  only  entitled  to  the 
legacy  of  five  hundred  dollars,  and  this,  as  we  shall  see,  was 
subsequently  paid  him  according  to  his  agreement  with 
Long.  We  can  see  no  room  for  any  candid  difference  of 
opinion  as  to  the  Otto  tract. 

3.  The  Bagwell  tract  consisted  of  160  acres,  patented  to 
James  W.  Bagwell  by  the  United  States,  December  19,  1885. 
It  seems,  however,  that  forty  acres  of  this  were  improperly 
included  in  the  said  homestead  set  apart  to  Mary  Wood,  and 
upon  this  circumstance  appellant  bases  a  claim  to  some  in- 
terest therein.  As  a  matter  of  fact  neither  the  estate  of 
Allen  Wood  nor  of  Mary  Wood  ever  had  any  interest  in 
the  Bagwell  tract.  On  February  20,  1893,  Bagwell  con- 
veyed these  lands  to  W.  B.  Long,  father  of  John  T.  Long, 
and  the  latter  claims  them  by  purchase  from  his  father. 
[1]  The  evidence  shows  that  he  did  so  purchase  these 
lands;  however,  the  deed  was  never  recorded,  but  was  either 
lost  or  destroyed.  After  the  death  of  said  W.  B.  Long, 
John  T.  Long  brought  an  action  against  the  administrator 
of  his  father's  estate  to  compel  the  execution  and  delivery 
of  a  deed  conveying  to  him  the  title  to  said  lands.  Issue 
was  regularly  joined,  and,  after  trial,  judgment  was  en- 
tered on  January  27,  1911,  in  favor  of  the  plaintiff  therein 
as  prayed  for.  It  is  the  claim  of  appellant  that  such  action 
would  not  lie  against  the  administrator  of  an  estate  and  that 
the  judgment  therein  was  and  is  without  force  and  effect 
As  to  this  we  think  appellant  is  in  error.  Cummings  v. 
Coe,  10  Cal.  530,  involved  an  action  to  compel  the  defend- 
ant to  execute  a  new  and  second  deed  after  destruction  of 
the  original  by  fire  and  the  opinion  was  written  by  ]VLr. 
Justice  Field,  who  said:  **The  proof  of  the  execution  of  the 
deed  and  of  its  accidental  destruction  is  full  and  satisfac- 
tory, and  the  jurisdiction  of  a  court  of  equity  to  decree  a 
re-execution  of  the  deed  is  unquestionable." 
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In  Kent  ei  al.  v.  Church  of  Si.  Michaely  136  N.  Y.  10, 
[32  Am.  St.  Rep.  693,  18  L.  R.  A.  331,  32  N.  B.  704], 
the  foregoing  case  is  cited  with  approval,  and  it  was  held 
by  the  New  York  court  that  where  the  contract  has  been 
performed  and  the  deed  given,  which  the  purchaser  by  some 
accident  or  misfortune  has  lost,  so  that  he  has  no  record  to 
the  land  which  was  conveyed  to  him,  a  court  of  equity  will 
compel  the  vendor,  or  after  his  death,  those  representing 
his  title,  to  execute  another  deed,  so  as  to  clothe  the  grantee 
with  the  record  title.  The  court  declared  that  the  right 
to  bring  such  action  did  not  depend  upon  any  provision  of 
the  code,  but  had  its  sanction  in  the  general  jurisdiction  of 
a  court  of  equity.  The  principle,  however,  is  too  well  settled 
to  require  further  consideration.  There  can  be  no  doubt 
that  the  action  could  have  been  brought  against  W.  B.  Long 
in  his  life  and  after  his  death  a  similar  suit  could  be  brought 
against  his  administration.  In  fact,  there  is  specific  au- 
thority for  the  action  in  section  1582  of  the  Code  of  Civil 
Procedure. 

[2]  Moreover,  if  said  proceeding  had  been  abortive  and 
the  judgment  rendered  therein  ineffectual  for  any  purpose, 
it  would  be  of  no  avail  to  appellant,  since  she  must  prevail 
by  the  strength  of  her  own  title  and  not  by  the  weakness 
of  that  of  defendant.  {Di  Nola  v.  Allison,  143  Cal.  106, 
[101  Am.  St.  Rep.  84,  65  L.  R.  A.  419,  76  Pac.  976] ;  Sears 
V.  WiUard,  165  Cal.  12,  [130  Pac.  869].)  She  made  no 
such  showing  and  did  not  connect  herself  in  any  manner 
with  the  paramount  source  of  title  to  said  lands  or  any  por- 
tion thereof. 

4.  The  120  acres  contained  in  this  parcel  were  included 
in  the  probate  homestead  and  were  not  covered  by  the  Otto 
mortgage.  It  constituted  the  whole  of  the  estate  of  Mary 
Wood  at  the  time  of  her  death,  which  occurred  on  July  25, 
1896.  On  the  29th  of  January,  1897,  letters  of  administra- 
tion of  her  estate  were  issued  to  her  daughter,  Mary  £.. 
Long.  Appraisers  were  appointed  and  notice  to  creditors' 
published,  but  no  further  proceedings  in  her  estate  have 
ever  been  had.  Plaintiff's  intestate,  Allen  J.  Wood  and 
Mary  E.  Long,  were  the  sole  heirs  of  said  Mary  Wood  and 
each  was  entitled  to  one-half  of  the  said  120  acres,  subject 
to  administration  and  the  payment  of  the  debts  of  the  estate. 

44  C^l.  App.— 18 
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There  can  be  no  doubt  that  said  Allen  J.  Wood  immediately 
upon  the  death  of  said  Mary  Wood  was  vested  with  the 
right  to  sell  and  convey  his  interest  in  said  estate,  subject, 
of  course,  to  administration.  He  exercised  this  right  and 
on  August  18,  1910,  he  executed  and  acknowledged  a  deed 
to  John  T.  Long  by  which  it  appears  that  for  the  considera- 
tion of  five  hundred  dollars,  "receipt  whereof  is  hereby 
acknowleged,"  the  said  Allen  J.  Wood  **doth  by  these  pres- 
ents grant,  bargain,  sell  and  convey  unto  said  party  of  the 
second  part  and  to  his  heirs  and  assigns,  all  of  his  right, 
title  and  interest  as  one  of  the  devisees  or  legatees  of  Allen 
Wood,  deceased,  and  as  heir  at  law  of  Mary  Wood,  deceased, 
in  and  to  the  estate  of  either  of  said  deceased  persons  in 
the  County  of  Lassen,  State  of  California,  the  said  interest 
in  real,  personal  or  mixed  property/' 

This  deed  is  attacked  on  the  ground  of  fraud,  but  we 
find  no  evidence  whatever  in  the  record  to  justify  such 
claim.  The  testimony  shows  that  the  deed  was  the  volun- 
tary act  of  said  Allen  J.  Wood,  and  there  is  nothing  to  indi- 
cate any  misrepresentation,  concealment,  coercion,  undue  in- 
fluence, in  fact,  any  feature  of  unconscionable  conduct  on 
the  part  of  John  T.  Long  or  anyone  else  interested  in  the 
matter.  The  evidence  shows  that  at  one  time  the  said  Allen 
J.  Wood  offered  to  dispose  of  his  interest  in  his  father's 
estate  to  defendant  for  the  sum  of  three  hundred  dollars, 
but  the  offer  was  never  accepted  or  acted  upon  by  the 
parties.  There  was  no  money  in  the  hands  of  the  adminis- 
trator with  which  to  pay  the  legacy,  and  it  appears  that 
said  Wood  was  anxious  to  obtain  the  money  and  wrote  to 
defendant  that  for  five  hundred  dollars  he  would  make 
an  assignment  of  all  his  interest  in  both  estates.  The  im- 
mediate occasion  of  the  assignment  was  a  letter  written  by 
Pardee  and  Pardee,  attorneys  for  the  administrator,  to  said 
Wood,  dated  August  15,  1910,  as  follows:  **Mr.  Long  has 
handed  me  a  recent  letter  of  yours,  to  him,  from  which  it 
would  seem  that  you  are  very  desirous  of  having  the  estate 
settled  up  as  rapidly  as  possible,  and  Mr.  Long  has  author- 
ized us  to  say  to  you  that  he  will,  at  this  time,  pay  to  you 
$500  if  you  will  make  an  assignment  of  all  your  interest 
in  the  estate  of  either  your  father  or  your  mother.  He 
says  that  some  time  since  you  wrote  him,  if  he  would  pay 
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jou  $500  that  you  would  make  such  an  assignment."  We 
have  carefully  read  all  of  the  testimony,  and  it  is  incon- 
sistent with  any  accusation  or  implication  of  bad  faith. 
[3]  But  the  particular  claim  of  appellant  is  that  the  gran- 
tor and  the  grantee  of  said  deed  maintained  the  relation 
of  trustee  and  beneficiary  by  reason  of  the  fact  that  the 
grantee  was  the  administrator  of  the  estate  of  Allen  Wood, 
deceased,  and  that  the  burden  of  proof  was  upon  him  to 
show  the  adequacy  of  the  consideration  for  the  deed,  and 
that  he  failed  to  do  so. 

It  is  to  be  remembered,  however,  that  this  tract  of  land 
belonged  to  the  estate  of  Mary  Wood  and  that  said  John 
T.  Long  was  not  her  administrator.  The  estate  of  Allen 
Wood  had  been  divested  of  all  interest  in  this  land  long 
before  respondent  was  appointed  administrator  of  that  es- 
tate. As  far  as  the  purchase  of  the  property  of  the  estate 
of  Mary  Wood  is  concerned,  he  was  under  no  greater  con- 
straint, moral  or  legal,  than  a  stranger.  He  could  have 
accepted  a  gift  of  Allen  J.  Wood's  interest  and  the  latter 
had  the  right  to  make  such  donation  if  he  desired.  But, 
the  evidence  shows  that  the  transfer  was  for  a  valuable 
consideration.  Just  what  was  the  market  value  of  said 
interest  does  not  clearly  appear,  but  it  is  fairly  inferable 
from  the  record  that  it  was  a  very  small  sum.  In  this  con- 
nection it  may  be  said  that  it  is  somewhat  singular,  in  view 
of  the  present  contention  of  appellant,  that  she  made  no 
inquiry  of  any  of  the  witnesses  as  to  the  value  of  said 
land. 

Moreover,  if  we  admit  that  a  relation  of  trust  and  con- 
fidence existed,  there  was  sufficient  evidence  to  justify  the 
court  in  finding  that  no  advantage  whatever  was  taken  of 
said  Allen  J.  Wood,  that  the  transaction  was  the  result  of 
his  own  volition,  and  that  it  was  altogether  fair  and  equi- 
table. 

Appellant  has  furnished  an  ardent  and  comprehensive 
discussion  of  certain  legal  propositions,  but  it  seems  to  us 
that  she  has  made  a  wrong  application  of  them  to  the  facts 
as  disclosed  by  the  record. 

The  judgment  is  affirmed. 

Ellison,  P.  J.,  pro  tem.,  and  Hart,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  sapreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  5,  1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  tern., 
who  did  not  participate. 


[CiT.  No.  2021.     Third  Appellate  Dbtriet.— November  7,  1919.] 

ABRAHAM  ROSENBERG  et  al.,  Copartners,  etc.,  Appel- 
lants, y.  S.  M.  ROGERS,  Respondent 

[1]    OONTBAOTS— 43ALS   OF   FiGS— BiGHT   OV  PUBGHASEB  TO  BCJICT— LACK 

or  MUTUALTFT. — Where  the  eomplete  contract  dealing  with  the 
purchase  of  an  entire  crop  of  figs  is  supported  by  mutual  prom- 
ises and  by  s  money  consideration,  the  presence  therein  of  a 
clause  giving  the  purchaser  the  privilege  of  rejecting  such  of  the 
fruit  as  does  not  come  up  to  the  standard,  or  to  take  part  or  all 
of  them,  at  the  contract  price,  does  not  render  the  contract  void 
for  lack  of  mutuality. 
[2]  Id. — Duty  or  Sellse  to  Deliver  Entire  Crop — ^DErBcnvs  Con- 
dition IiCMATERiAL. — ^Undcr  a  contract  for  the  purchase  of  an 
entire  crop  of  figs  grown  upon  a  given  place  during  a  particular 
year,  which,  after  fixing  the  standard,  provides  "that  should  any 
fruit  tendered  on  this  contract  not  conform  with  the  above  terms 
and  eonditions,  it  shall  be  optional  with  the  buyer  to  reject  the 
same,  or  take  such  fruit  in,  assort  and  weigh  back  at  seller's 
expense  and  reject  any  portion  of  the  lot  not  so  conforming, 
without  in  either  case  relieving  the  seller  from  his  obligation 
to  deliver  any  other  portion  of  the  fruit  herein  contracted  for," 
it  is  the  duty  of  the  seller  to  deliver  all  the  figs  grown,  and  if 
some  are  defective,  give  the  purchaser  the  opportunity  of  decid- 
ing whether  it  will  acoept  them  and  pay  the  agreed  price  for 
good  flgs,  or  reject  a  part  or  all  of  them  not  coming  up  to  the 
standard.  The  fact  that  the  figs  are  defective  does  not  release 
the  seller  of  her  obligation  to  deliver  all  of  them  to  the  purchaser. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Merced  County.    E.  N.  Rector,  ^udge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

1.    Mutuality  of  obligation   where  one  party's   obligation  is  not 
definite  and  certain,  note,  1  U  S.  A.  (N.  8.)  445. 
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Terry  W.  Ward  fop  Appellanta.  f 

F.  W.  Henderson  for  Respondent. 

ELLISON,  P.  J.,  pro  tern. — On  the  twenty-ninth  day  of 
January,  1918,  the  parties  hereto  entered  into  a  written  eon- 
tract  for  the  sale  of  a  crop  of  figs,  the  property  of  the  de- 
fendant, to  the  plaintiff. 
We  quote  from  the  contract  the  following  paragraphs: 
**In  consideration  of  prices  per  lb.  dried  herein  speci- 
fied, Mrs.  8.  M.  Rogers  &  McDonald  Bros.,  sellers,  has 
sold,  and  Rosenberg  Bros.  &  Co.,  buyer,  has  bought  the 
entire  crop  of  figs  stated  herein  grown  during  the  current 
year  on  place  known  as  Rogers  Place,  situate  in  Merced 
County,  Cal.,  at  prices  and  in  quantities  (estimated  by 
seller)  as  follows: 

Quantity  Price  per  lb. 

(Tons)  Variety  In  cents. 

35  tons  W.   Adriatie  Figt  8%e 

200  lbs.  CuUfl,  Birdpeeks,  eto.  4o 

Sax  furnished  by  buyer. 

**  Seller  agrees  properly  to  dry,  bleach  with  sulphur  on 
trays  and  cure  aU  of  the  crop  and  to  deliver  the  same  thor- 
oughly and  properly  dried,  choice  in  quality,  of  good  color, 
ungraded  as  to  size,  in  original  condition,  without  the  addi* 
tion  of  water,  free  from  dark  and  defective  figs  and  dam- 
age of  every  kind  and  in  good  merchantable  condition  at 
or  f.  0.  b.  cars  Merced,  California,  and  not  later  than  the 
25th  day  of  Oct.,  1918.  .  .  . 

**It  is  agreed  that  should  any  fruit  tendered  on  this  con- 
tract not  conform  with  the  above  terms  and  conditions,  it 
shall  be  optional  with  the  buyer  to  reject  same,  or  take 
such  fruit  in,  assort  and  weigh  back  at  seller's  expense  and 
reject  any  portion  of  the  lot  not  so  conforming,  without 
in  either  case  relieving  the  seller  from  his  obligation  to 
deliver  any  other  portion  of  the  fruit  herein  contracted  for. 

"Buyer  may  demand  culls  of  each  variety  from  said  crop 
at  a  reduction  of  one  cent  i>er  pound  from  the  price  above 
specified. 

"Seller  shall  be  released  from  his  obligation  to  deliver  any 
portion  of  the  fruit  herein  contracted  for,  owing  to  its  de- 
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struction  by  frost  or  other  similar  unavoidable  casualty." 
(Italics  the  writer's.) 

During  the  season  there  was  grown  upon  defendant's  land 
a  total  of  64,801  pounds  of  figs.  Of  this  amount  only 
44,499  pounds  were  delivered  to  the  plaintiff.  The  remain- 
ing 20,302  were  sold  by  the  defendant  to  another  party  at 
lSy2  cents  per  pound  for  eighteen  thousand  one  hundred 
pounds  and  7  cents  per  pound  for  2,202  pounds.  After  the 
sale  of  the  20,302  pounds  the  plaintiff  demanded  possession 
of  the  same  from  the  defendant,  and  the  figs  not  having  been 
delivered,  brought  this  action  for  damages  caused,  as  alleged, 
by  the  defendant's  failure  to  deliver  the  figs. 

The  cause  was  tried  before  a  jury  and  the  verdict  was  in 
favor  of  the  defendant.  Judgment  was  entered  accordingly 
and  from  such  judgment  the  plaintiff  appeals. 

It  is  set  forth  in  defendant's  answer  that  after  the  44,499 
pounds  of  figs  were  dried  and  delivered,  heavy  and  destruc- 
tive rains  fell  in  Merced  County  and  injured  and  destroyed 
said  20,302  pounds  of  figs  and  made  the  same  impossible  to 
properly  dry,  poor  in  quality,  off  color,  dark  and  defective, 
and  not  in  good  merchantable  condition. 

Paragraph  II  of  the  answer  is  as  follows:  ^'Defendant 
alleges  that  subsequent  and  immediately  following  said  rain- 
fall defendant  offered  to  deliver  to  plaintiff  and  plaintiff  re- 
quested instructions  from  them  with  reference  to  the  delivery 
thereof  of  said  20,302  pounds  of  figs;  that  plaintiff  notified 
said  defendant  that  they  would  not  accept  said  figs;  that 
they  would  take  no  figs  that  were  mildewed  or  damaged  by 
rain.  In  this  connection  defendant  alleges  that  practically 
all  of  said  20,382  pounds  of  figs  were  mildewed  and  dam- 
aged by  rain,  and  that  no  portion  of  them  measured  up  to 
the  requirements  of  said  contract  with  reference  to  quality 
and  condition  of  figs  to  be  delivered  by  defendant  as  here- 
inbefore alleged  and  as  in  said  complaint  stated." 

It  is  also  alleged  in  the  answer  that  because  of  the  condi- 
tion of  the  figs,  in  that  they  did  not  come  up  to  the  standard 
of  the  contract,  defendant  was  under  no  obligation  to  de- 
liver them  nor  plaintiff  to  receive  them. 

The  cause  was  tried  by  the  court  upon  the  theory  that  de- 
fendant was  under  no  obligation  to  deliver  any  figs  that  did 
not  measure  up  to  the  standard  fixed  by  the  contract,  and 
specifically  was  under  no  obligation  to  tender  any  figs  that 
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were  of  poor  quality,  off  color,  dark  and  defective,  and 
not  in  good  merchantable  condition. 

In  its  instructions  to  the  jury,  the  court  emphasized  this 
view  of  the  case  in  the  modification  of  certain  instructions 
asked  by  the  plaintiff  and  in  giving  certain  instructions  as 
asked  by  defendant.  Thus,  the  plaintiff  requested  the  fol- 
lowing instruction:  ''The  court  instructs  the  jury  that 
the  burden  was  upon  the  defendant  to  establish  each  of 
said  defenses  by  a  preponderance  of  the  evidence  [you  may 
believe  from  the  evidence  that  said  figs  were  to  some  extent 
damaged  or  mildewed  by  rain,  or  that  they  were  poor  in 
quality,  dark  and  defective  and  not  in  good  merchantable 
condition,  or  that  they  were  impossible  to  properly  dry,  yet 
the  court  instructs  you  that  none  or  all  of  said  conditions 
of  said  figs  in  any  wise  excused  defendant  from  delivering 
said  figs  to  the  plaintiff.  Under  the  terms  of  said  contract 
the  only  condition  by  which  defendant  could  be  released 
from  his  obligation  to  deliver  to  plaintiff  said  figs  was  the 
destruction  thereof  by  frost  or  other  similar  unavoidable 
accident].  By  the  word  'destruction'  is  meant  that  which  is 
destroyed,  and  a  thing  is  destroyed  when  its  value  or  use- 
fulness is  completely  taken  away. 

"Unless  you  are  convinced  by  a  preponderance  of  the  evi- 
dence that  said  20,302  pounds  of  figs  were  entirely  destroyed 
by  frost  or  other  similar  unavoidable  casualty,  then  I  in- 
struct you  that  it  was  the  duty  of  defendant  to  deliver  or 
tender  delivery  of  said  figs  to  the  plaintiff  if  they  were  of 
the  kind  and  qtudity  of  figs  required  to  be  delivered  by  the 
terms  of  the  contract*^ ^ 

The  court  modified  the  instruction  by  striking  out  all  in- 
closed in  brackets  and  by  adding  the  part  in  italics,  and,  as 
thus  modified,  gave  it  to  the  jury. 

In  order  to  determine  the  correctness  of  the  court's  action 
in  modifying  this  and  other  instructions,  a  brief  reference 
to  the  terms  of  the  contract  is  necessary,  for  by  its  terms 
are  the  rights  and  obligations  of  the  parties  fixed. 

1.  The  contract  states  that  the  buyer  (plaintiff)  has 
bought  the  entire  crop  of  figs  on  the  Rogers'  place. 

2.  Seller  (defendant)  agrees  to  dry,  bleach  with  sulphur 
on  tray,  and  cure  ail  the  crop  and  to  deliver  the  same  thor- 
oughly and  properly  dried,  choice  in  quality,  of  good  color, 
ungraded  as  to  size,  in  original  condition  without  addition 
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of  water,  free  from  dark  and  defective  figs  and  damage  of 
every  kind  in  good  merchantable  condition  at  f.  o.  b.  cars, 
at  Merced,  California,  not  later  than  October  25,  1918. 

3.  It  was  agreed  that  should  any  figs  tendered,  not  con- 
I  forming  to  the  above  terms  and  condition,  it  shall  be  op- 
tional with  plaintiff  to  reject  same  or  take  it  in,  assort  and 
weigh  back  to  seller,  and  reject  any  portion  of  the  lot  not 
so  conforming. 

The  plaintiff  bought  the  enlire  crop  of  figs  at  an  agreed 
price.  The  defendant  contracted  to  care  for  the  crop,  cure 
it  and  deliver  it  in  good  merchantable  condition,  as  above 
defined. 

But  it  was  foreseen  that  all  of  the  crop,  when  tendered, 
might  not  come  up  to  the  above  standard.  In  that  event,  the 
option  was  givetn  the  buyer  to  reject  such  parts  as  did  not 
conform  to  the  standard  or  keep  it  all  or  such  part  as  it 
desired  and  return  the  remainder  to  the  defendant. 

[1]  Manifestly,  in  construing  this  provision  of  the  con- 
tract, the  court  took  the  position  that  as  the  buyer  was 
under  no  binding  obligation  to  accept  and  pay  for  any 
defective  figs,  the  seller  was  under  no  obligation  to  tender 
them;  that  as  to  this  clause  of  the  contract  there  was  a 
lack  of  mutuality,  by  reason  whereof  it  was  not  binding  on 
either  party.  In  thus  holding  there  was  error.  The  clause 
Is  only  a  part  of  an  entire  contract  dealing  with  the  entire 
crop  of  figs,  supported  by  mutual  promises  and  by  a  money 
consideration.  The  contract  required  defendant  to  cure 
the  entire  crop  and  deliver  it  all,  good  and  defective,  to  the 
plaintiff.  It  left  her  no  discretion  in  this  regard.  The 
privilege  was  given  to  the  plaintiff,  when  figs  were  tendered, 
to  reject  those  that  did  not  come  up  to  the  standard,  or  to 
take  part,  or  all  of  them,  at  the  contract  price. 

This  provision  was  inserted  for  the  benefit  of  the  buyer. 
When  figs  were  ready  for  delivery,  it  was  contemplated  that 
the  market  might  be  such  that  the  buyer  could  afford  to 
accept  defective  figs  and  pay  the  contract  price  for  them  and 
he  was  given  the  right  to  do  so.  It  was  for  the  buyer 
to  decide  whether  the  figs  were  defective  or  not,  and  for 
it  to  decide  what  defective  figs,  if  any,  it  would  accept, 
but  nowhere  in  the  contract  is  there  a  word  looking  to  the 
right  of  the  seller  to  decide  what  figs  she  would  or  would 
not  deliver.     Her  contract  was  to  deliver  them  aU — ^those 
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that  came  up  to  the  standard  fixed  by  the  contract  and 
those  that  did  not. 

This  contract  is  binding  upon  her  unless  for  some  reason 
it  is  unenforceable.  It  is  claimed  that  it  merely  gave  the 
plaintiff  an  option  to  buy  the  defective  figs;  that  it  could 
not  be  compelled  to  do  so,  and,  being  unenforceable  against 
it^  it  was  not  enforceable  against  the  defendant;  that  it 
lacked  mutuality.  The  entire  contract,  of  which  this  para- 
graph is  an  important  part,  is  supported  by  a  consideration. 
It  deals  with  the  entire  crop  of  figs  and  was  founded  upon 
the  mutual  promises  of  the  parties  and  the  money  con- 
sideration agreed  to  be  paid  by  the  plaintiff. 

An  option  given  to  one  to  buy  either  real  or  personal 
property,  if  supported  by  a  consideration,  is  binding  upon 
the  party  giving  it.  ''If  an  offer  to  sell  is  supported  by  a 
sufScient  consideration,  it  cannot  be  withdrawn  prior  to  the 
time  specified.''  (Elliott  on  Contracts,  sec.  232.)  ''Quality 
of  goods  cannot,  in  absence  of  agreement  to  that  effect,  be 
determined  by  the  judgment  of  one  of  the  parties."  (35 
Cyc.  225.)  "The  purchaser  has  generally  the  right  to  an 
inspection  and  examination  of  the  goods,  in  order  to  deter- 
mine whether  they  are  of  the  quality  contracted  for.  It  is 
the  duty  of  the  seller  to  afford  opportunity  for  inspection, 
and  if  such  opportunity  is  not  afforded  or  inspection  is  pre- 
vented by  the  acts  of  the  seller,  there  is  no  proper  delivery 
in  the  performance  of  the  contract."     (35  Cyc.  225,  226.) 

[2]  These  refiections  lead  us  to  the  conclusion  that  the 
case  was  tried  and  submitted  to  the  jury  upon  an  erroneous 
construction  of  the  contract;  that  it  was  the  duty  of  the 
defendant  to  deliver  all  the  figs  grown  on  her  land  during 
the  season  of  1918  to  the  plaintiff,  and,  if  some  were  defec- 
tive, give  it  the  opportunity  of  deciding  whether  it  would 
accept  them  and  pay  the  agreed  price  for  good  figs,  or  reject 
a  part  or  all  of  them,  not  coming  up  to  the  standard;  that 
their  defective  condition  did  not  release  defendant  from  her 
written  obligation  to  deliver  all  the  figs  to  the  plaintiff.  It 
was  perfectly  competent  for  the  parties  to  make  such  a 
contract  and  the  general  consideration  of  the  contract  sup- 
ports all  parts  of  it. 

We  are  also  of  the  opinion  that  the  tendered  instruction, 
above  quoted,  contains  a  clear  and  accurate  statement  of  the 
rights  and  duties  of  the  parties  under  the  contract,  and 
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should  have  been  given  to  the  jury  without  amendment  or 
addition.  The  error  in  not  giving  the  instruction,  aa  pre- 
sented, was  not  cured  by  any  other  instruction  given,  but,  to 
the  contrary,  the  same  erroneous  view  of  the  case  was  car- 
ried into  the  other  instructions. 
The  judgment  is  reversed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  5,  1920. 

All  the  Justices  concurred. 


[Civ.   No.   2038.     Third   AppeUate  District.— KoTember   7,    1919.] 

LAURA  HILDA  STEWAET,  Appellant,  v.  SAN  JOA- 
QUIN LIGHT  &  POWER  CORPORATION  (a 
Corporation),  Respondent. 

[1]  Negligence — Defenses — Evn>ENOE — Finding — ^Verdict. — In  an  ac- 
tion for  damages  for  death  based  on  negligence,  if  there  is  sub- 
stantial evidence  sustaining  the  defendant's  plea  of  contributory 
negligence,  or  its  denial  of  any  negligence  on  its  part  proxi- 
mately causing  the  injury,  the  judgment  in  its  favor  must  be 
afSrmedy  as  a  finding  by  the  jury  in  favor  of  the  defendant  on 
either  would  necessarily  result  in  a  verdict  for  it. 

[2]  Id. — Automobile  Accident — Negligence  or  Dbivee— Evidence — 
Finding. — In  this  action  for  damages  for  the  death  of  an  auto- 
mobile passenger  as  the  result  of  coining  in  contact  with  a  power 
wire  of  the  defendant  company,  following  a  collision  between  the 
automobile  and  one  of  the  poles  supporting  such  wire,  from  the 
evidence  the  jury  might  well  have  drawn  the  conclusion  that  the 
driver  of  the  automobile  was  driving  in  a  very  careless  and  reck- 
less manner,  and  that  it  was  negligence  to  drive  a  car  over  a  wet 
and  oil-surfaced  road  that  he  had  not  traveled  before,  when  it  was 
dark,  and  had  been  raining  to  some  extent,  part  of  the  time 
with  insufTicient  lights  and,  at  the  time  of  the  accident,  without 
any  lights  whatever. 
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[3]  Id. — Responsibility  of  Passenges.— While  an  automobile  pas- 
senger cannot  be  held  responsible  for  the  negligence  of  the  driver, 
unless  he  has  some  control  over  him  and  his  conduct,  he  is  re- 
sponsible for  his  own  negligence  and  is  bound  to  use  due  care  to 
keep  himself   free   from  injury. 

[4]  Id. — ^Failubb  of  Passenoeb  to  Take  Precautions. — Where  there 
was  evidence  that  the  deceased  knew  that  the  driver  of  the  auto- 
mobile was  driving  the  car  over  an  unknown  road,  in  the  dark, 
at  a  rate  of  speed  of  eighteen  to  twenty  miles  per  hour,  and 
without  adequate  and,  at  some  points,  without  anj  lights,  the 
jury  might  well  have  concluded  that  it  was  negligence  for  the 
deceased  to  have  not  taken  some  precaution  for  his  own  safety 
in  requesting  the  driver  to  lessen  his  speed,  or  to  stop  and  permit 
him  to  remove  himself  from  the  car,  and  having  so  concluded, 
they  would  have  been  justified  in  concluding  that  the  accident 
was  the  result  of  negligence  properly  attributable  to  the  deceased. 

[6]  Id. — Erection  of  Poles  Along  Highway— Duty  of  Power  Com- 
pany.— ^A  power  company,  in  building  its  power  line  along  the 
edge  of  a  public  highway,  owes  a  duty  to  the  public  to  build  it 
of  such  construction  and  in  such  manner  that  it  will  not  be  a 
menace  to  those  who  have  occasion  to  travel  the  highway.  It  is 
its  duty  to  anticipate  such  uses  of  the  road  as  will  probably 
occur,  and  to  provide  against  accidents  from  its  poles  from  such 
causes  as  might  reasonably  be  anticipated. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Tulare  County.    Henry  C.  Gesford,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  S.  Bell  for  Appellant. 

Short  &  Sutherland  and  Murray  Bourne  for  Respondent. 

ELLISON,  P.  J.,  pro  ^em.— The  plaintiff  is  the  widow 
of  one  Carl  D.  Stewart,  and  brings  this  action  to  recover 
damages  for  his  death,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant. 

3.  Negligence  of  driver  of  automobile  as  imputable  to  occupant 
or  guest,  notes,  19  Ann.  Oas.  1225;  Ann.  Caa  1913B,  684;  Ann.  Oas. 
1915B,  769;  Ann.  CaA.  1916E:,  268;  Ann.  Oas.  1918B,  841;  Ann.  Oas. 
1918C,   961;  Ik  R.  A.  1915B,   953. 

6.  Liability  of  electric  company  for  injury  or  death  of  traveler 
coming  in  contact  with  electric  wire  in  highway,  notes,  4  Ann.  Gas. 
709;  Ann.  Oas.  1913D,  912;  31  I^  R.  A.  566;  22  I^  B.  A.  (K.  B.) 
1169. 
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It  is  set  forth  in  the  complaint  that  on  the  ninth  Any  of 
May,  1915,  the  defendant  was  the  ownar  of  and  maintaining, 
for  the  purpose  of  its  business  of  selling  electricity,  a  line 
of  poles  upon  which  was  strung  high-power  wires  or  cables 
along  and  upon  the  side  of  a  public  road  running  from 
Woodlake,  in  the  county  of  Tulare,  to  Seaville,  in  the  same 
county;  that  at  a  point  about  one  mile  from  the  town  of 
Seaville  the  defendant  maintained  a  pole  upon  said  highway 
forming  a  part  of  its  power  line  and  supporting  a  high- 
I)ower  electric  cable  carrying  a  heavy  voltage  of  electricity; 
that  said  pole  was  in  a  rotten  and  dangerous  condition  and 
dangerous  to  people  traveling  said  highway;  that  the  de- 
fendant knew  of  its  condition;  that  on  May  9,  1915,  Carl 
D.  Stewart  was  a  passenger  in  an  automobile  as  the  guest 
of  one  George  Cole,  who  was  driving  the  machine,  and 
Stewart  had  no  control  or  management  of  said  automobile; 
that  said  automobile  at  said  time,  while  being  driven  along 
said  highway  by  said  Cole,  and  through  no  negligence  of 
said  Carl  D.  Stewart,  came  in  contact  with  said  pole; 
that,  by  reason  of  the  rotten  condition  of  the  pole  it  broke 
off  at  the  top  of  the  ground  and  also  in  two  or  three  other 
places,  and  the  cable  dropped  upon  the  automobile  and  upon 
Carl  D.  Stewart,  and  he  was  killed  instantly  by  reason  of 
his  coming  in  contact  with  said  cable  carrying  a  heavy 
voltage  of  electricity. 

The  defendant,  as  one  defense,  alleges  that  the  accident 
was  caused  by  the  negligence  of  said  Cole,  in  driving  an 
automobile  while  in  an  intoxicated  condition,  and  in  a  reck- 
less manner,  off  the  traveled  portion  of  the  road  and  against 
said  power  pole,  and  that  said  Stewart  knew  the  condition 
of  said  Cole,  and  that  he  was  driving  in  a  reckless  manner, 
and  with  this  knowledge  had  ample  time  to  remove  himself 
from  the  machine  before  the  accident  happened. 

As  another  defense  the  defendant  denies  that  it  was  guilty 
of  any  negligence  that  was  the  proximate  cause  of  the  acci- 
dent. 

The  case  was  tried  by  a  jury  and  a  verdict  rendered 
for  the  defendant,  upon  which  judgment  was  entered,  and 
from  this  judgment  the  plaintiff  appeals. 

The  only  ground  relied  upon  for  reversal  is  the  claim  that 
the  verdict  is  not  supported  by  the  evidenoe. 
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[1]  If  there  is  substantial  evidence  sustaining  the  de- 
fendant's plea  of  contributory  negligence,  or  of  its  denial 
of  any  negligence  on  its  part  proximately  causing  the  in- 
jury, the  judgment  must  be  affirmed,  as  a  finding  by  the 
jury  in  favor  of  the  defendant  on  either  would  necessarily 
result  in  a  verdict  for  it 

While  there  was  a  conflict  in  the  evidence  on  some  points, 
there  was  sufficient,  if  accepted  by  the  jury,  to  show  the  fol- 
lowing facts:  That  the  plaintiff  and  her  husband  left  their 
home  in  Orange  Cove,  in  Tulare  County,  at  about  8  o'clock 
in  the  evening  of  May  8,  1915,  at  the  invitation  of  Oeorge 
Cole  to  take  an  automobile  ride,  the  Stewarts  both  sitting 
then  on  the  front  seat  with  Cole ;  that  they  went  to  Seaville, 
a  small  town  in  Tulare  County,  and  took  in  two  other  young 
people,  and  then  proceeded  to  Woodlake,  another  smaU  town 
in  the  same  county,  about  twelve  miles  distant,  where  they 
arrived  between  midnight  and  1  o'clock,  and  in  the  mean- 
time admittedly  drank  four  pints  of  beer.  The  party  left 
Woodlake  at  about  1 :30  in  the  morning,  occupying  the  same 
position  in  the  car  as  above,  and  started  home  by  another 
road  with  which  they  were  unfamiliar.  The  distance  from 
Woodlake  to  Seaville  by  the  road  traveled  is  about  twelve 
miles.  When  the  party  left  Woodlake,  Cole,  who  was  driv- 
ing the  car,  had  an  ordinary  lantern  hanging  on  his  radi- 
ator-cap, which  was  originally  placed  there  to  supplement 
his  oil  dash-lights,  his  electric  lights  being  out  of  order  and 
not  lighted.  None  of  these  lights  were  burning  at  the  time 
of  the  accident,  the  lantern  having  been  extinguished  at 
Woodlake,  and  the  dash-lights  after  the  repair  of  a  tire  was 
finished,  at  a  time  when  it  was  dark.  The  foot-brakes  of  the 
car  were  out  of  commission,  and  the  machine  was  being 
driven  without  lights  on  a  wet  and  oil-surfaced  road.  When 
the  party  had  reached  a  point  about  a  mile  from  Seaville 
the  car  swerved  to  the  right  and,  after  leaving  the  road, 
traveled  in  practically  a  straight  line  for  about  125  feet 
and  struck  defendant's  pole,  which  was  on  the  extreme 
northerly  side  of  the  highway,  in  line  with  a  row  of  trees, 
and  about  twenty-four  feet  from  the  center  of  the  main- 
traveled  portion  of  the  highway.  At  the  moment  the  car 
left  the  traveled  portion  of  the  highway  it  was  traveling  at 
a  speed  of  eighteen  to  twenty  miles  per  hour,  and  by  the 
time  it  struck  the  pole  was  traveling  not  to  exceed  six  miles 
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per  hour.  There  was  evidence,  although  conflicting  upon 
the  point,  to  show  it  was  dark  when  the  accident  occurred. 
The  power  pole,  which  was  broken  as  a  result  of  the  colli- 
sion, was  twelve  inches  in  diameter  at  the  ground,  the 
inside  was  rotten,  but  it  had  a  shell  about  one-fourth  of  an 
inch  thick  which  was  very  hard,  and  it  and  the  other  poles 
on  the  line  had  withstood  the  windstorms  during  the  pre- 
ceding winter.  When  the  car  struck  the  pole  it  broke  in  three 
pieces  and  the  weight  of  the  crossarms  and  the  upper  piece 
of  the  pole  caused  the  wires  to  sag  down  across  the  ma- 
chine, striking  Stewart  and  causing  his  death  instantane- 
ously. 

[2]  From  this  evidence  the  jury  might  well  have  drawn 
the  conclusion  that  the  driver  of  the  automobile,  Mr.  Cole, 
was  driving  in  a  very  careless  and  reckless  manner.  They 
might  justly  have  concluded  that  it  was  negligence  for  Cole 
to  drive  a  car  over  a  road  that  he  had  not  traveled  before, 
when  it  was  dark,  and  had  been  raining  to  some  extent,  part 
of  the  time  with  insufficient  lights  and,  at  the  time  of  the 
accident,  without  any  lights  whatever. 

[3]  It  is  true,  as  claimed  by  appellant's  counsel,  that  the 
deceased,  Stewart,  cannot  be  held  responsible  for  the  negli- 
gence of  Cole,  who  was  driving  the  car,  unless  he  had  some 
control  over  him  and  his  conduct.  But  it  is  equally  true 
that  he  was  responsible  for  his  own  negligence.  He  was 
bound  to  use  due  care  to  keep  himself  from  injury.  [4] 
While  he  might  not  have  known  that  the  brakes  were  ineffi- 
cient, he  certainly  did  know  that  Cole  was  driving  the  car 
over  an  unknown  road,  in  the  dark,  and  without  adequate 
and,  at  some  points,  without  any  lights,  and  at  a  time  when, 
from  the  evidence,  the  jury  might  conclude  it  was  dark,  he 
was  driving  at  a  rate  of  speed  of  eighteen  to  twenty  miles 
per  hour,  and  the  jury  might  well  have  concluded  that  it 
was  negligence  for  the  deceased,  under  such  circumstances, 
to  have  not  taken  some  precautions  for  his  own  safety  in 
requesting  the  driver  to  lessen  his  speed,  or  to  stop  and 
permit  him  to  remove  himself  from  the  car.  The  evidence 
introduced  before  the  jury  would  have  justified  such  find- 
ings upon  their  part  and,  so  finding,  they  would  have  been 
justified  in  concluding  that  the  accident  was  the  result  of 
negligence  proi>erly  attributable  to  the  deceased. 


Digitized  by  VjOOQ IC 


Nov.  1919.]     Stewart  v.  San  Joaquin  L.  &  P.  Corp.         207 

The  foregoing  recital  of  the  salient  facts  of  the  ease  is 
taken  mainly  from  the  brief  of  respondent,  but  the  court 
has  verified  it  by  an  examination  of  the  record,  and  finds 
it  contains  a  fair  statement  of  the  same. 

Upon  the  other  defense  set  up  in  the  answer,  that  the  de* 
fendant  was  not  guilty  of  any  negligence  approximately 
causing  the  accident,  the  court  instructed  the  jury  as  fol- 
lows: "I  instruct  you  that  if  you  believe  from  the  evidence 
in  this  case  that  the  defendant  could  not  reasonably  have 
anticipated  that  a  vehicle  would  leave  the  traveled  x>ortion 
of  the  highway  and  come  in  contact  with  its  power  pole,  and 
l^  reason  thereof  cause  the  said  pole  to  break  and  fall,  it 
was  not  called  upon,  as  a  matter  of  law,  to  take  such  pre- 
cautions as  would  prevent  injuries  which  might  result  from 
such  contact,  and  that  any  accident  or  injury  caused 
thereby  cannot  be  said  to  have  been  caused  proximately  by 
the  negligence  of  the  defendant." 

And  again:  "If  you  believe  from  the  evidence  that  the 
particular  pole  in  question  here  was  in  such  condition  as 
to  withstand  any  ordinary  strain  put  upon  it  by  the  ele- 
ments and  weather  conditions,  and  such  strains  as  might 
be  occasioned  by  the  ordinary  use  of  the  highway  by  trav- 
elers and  was  in  such  position  as  to  be  safe  from  the  ordi- 
nary danger  of  collision  from  vehicles  traveling  on  the  high- 
way, and  that  the  breaking  of  said  pole  was  caused  by  any 
unusual  circumstance  over  which  the  defendant  had  no  con- 
trol and  which  it  was  not  called  upon  to  reasonably  antici- 
pate, then  I  instruct  you  that  the  defendant  was  not  liable 
because  of  such  breaking  and  consequent  falling  of  the 
power  wire  which  caused  the  power  wire  to  come  in  contact 
with  and  cause  the  death  of  Carl  D.  Stewart,  and  your  verdict 
should  be  for  the  defendant."  These  instructions  state  the 
law  correctly  and  are  not  complained  of  by  the  appellant. 

[5]  The  defendant,  in  building  its  power  line  along  the 
edge  of  a  public  highway,  owed  a  duty  to  the  public  to  build 
it  of  such  construction  and  in  such  manner  that  it  would 
not  be  a  menace  to  those  who  had  occasion  to  travel  the 
highway.  It  was,  as  stated  in  the  instruction,  its  duty  to 
anticipate  such  uses  of  the  road  as  would  probably  occur, 
and  to  provide  against  accidents  from  its  poles  from  such 
causes  as  might  be  reasonably  anticipated. 
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In  the  instructions  the  conrt  left  it  to  the  jury  to  say 
whether  or  not  the  defendant  was  bound  to  anticipate  that 
persons  driving  upon  the  highway  might,  either  through 
negligence  or  design,  drive  automobiles  against  the  poles 
that  it  had  set,  and  they  were  told  that  if  the  defendant, 
acting  with  reasonable  prudence  and  with  a  proper  regard 
for  the  safety  of  the  public,  was  not  called  upon  to  antici- 
pate that  persons  might  drive  against  its  poles  with  automo- 
biles, then  it  was  not  in  duty  bound  to  set  said  poles  or 
maintain  them  in  a  condition  to  prevent  injury  from  such 
collision. 

The  jury  might  well  have  found  from  the  evidence  in  the 
case,  from  the  width  of  the  road,  the  location  of  the  pole, 
and  the  attending  circumstances,  that  no  duty  rested  upon 
the  defendant  to  anticipate  that  anyone,  either  by  accident 
or  design,  lawfully  traveling  upon  the  highway,  would  come 
into  collision  with  the  poles  which  it  had  set  and  was  main- 
taining, and,  therefore,  was  not  bound  to  keep  a  pole  of 
such  strength  and  soundness  as  would  withstand  such  un- 
expected contact. 

The  judgment  is  a£9rmed. 

Hart,  J.,  and  Burnett,  J.,  concurred. 


\ 


[Ciy.   No.   2063.     Third  AppeDate  Diatrict.— November  7,   1919.1 

FRIEND  &  TERRY  LUMBER  CO^IPANY  (a  Corpora- 
tion).  Respondent,  v.  JAMES  H.  DEVINB  et  al.,  Ap^ 
pellants. 

[1]  Appeal— Dkult  in  Fiuko  Transgkipt— Motion  to  Dismiss — ^Db- 
NIAL  or.— The  appellants  are  entitled  to  an  order  denying  a  mo- 
tion to  dismiss  their  appeal,  made  upon  the  ground  that  they 
did  not  cause  the  transcript  on  appeal  to  be  filed  within  the  forty 
days  allowed  by  the  rules  of  the  appellate  courts,  where  the 
transcript,  though  not  on  file  when  the  notice  of  motion  is  served, 
is  filed  prior  to  the  hearing  on  the  motion,  and  it  is  clear  that 
they  did  not  intend  to  abandon  their  appeal,  their  failure  to  file 
the  transcript  within  the  proper  period  being  due  solely  to  the 
erroneous  belief  of  their  attorneys  tliat  the  appeal  was  to  be 
carried  no  further,  and  no  adverse  rights  have  been  serioiisly 
aifected  by  tha  delay. 
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MOTION  to  dismiss  an  appeal  because  of  delay  in  filing 
transcript.     Denied. 

;    The  facts  are  stated  in  the  opinion  of  the  court. 

S.  B.  Hart,  C.  E.  McLaughlin  and  C.  P.  McLaughlin  for 
Appellants. 

Irving  D.  Oibson  for  Respondent 

PREWETT,  J.,  pro  iem.— The  respondent  moves  the  court 
to  dismiss  the  appeal  taken  herein,  upon  the  ground  that 
appellants  did  not  cause  the  transcript  on  appeal  to  be  filed 
with  the  clerk  of  this  court  within  the  forty  days  allowed  by 
rule  for  that  purpose. 

Judgment  was  rendered  against  the  appellants  on  April 
14,  1919,  and  the  appellants  in  due  course  filed  their  notice 
of  appeal,  caused  the  transcript  to  be  prepared  and  paid  all 
lawful  fees  therefor.  The  court  below  properly  settled  and 
certified  the  transcript.  The  time  for  filing  it  in  this  court 
expired  on  the  tenth  day  of  September.  It  was  not  filed 
until  the  eighteenth  day  of  October. 

It  is  shown  that  appellant,  Devine,  who  appears  to  have 
managed  the  matter  on  behalf  of  himself  and  his  coappel- 
lant,  is  quite  aged  and  in  poor  health;  that  he  was  absent 
from  Sacramento  City,  the  place  of  residence  of  himself  and 
his  attorneys,  by  reason  of  his  ill  health,  during  the  greater 
portion  of  the  summer.  A  few  days  after  the  settlement  of 
the  transcript  he  held  a  conference  with  his  attorneys  con- 
cerning the  appeal,  and  they  erroneously  understood  him  to 
say  that  the  appellants  intended  to  abandon  the  appeal. 

[1]  The  transcript  was  not  on  file  when  the  notice  of 
motion  was  served,  although  it  was  filed  prior  to  the  hear* 
ing  on  the  motion. 

^^If  the  transcript  is  on  file  when  the  notice  of  motion  is 
given  to  dismiss  the  appeal,  it  defects  the  motion.  If  filed 
after  the  notice  is  given,  the  motion  is  not  defeated,  but  cir- 
cumstances  to  excuse  the  default  may  be  shown  by  a£9- 
davit.''    {Carter  v.  Page,  77  Cal.  64,  [19  Pac.  2].) 

It  is  clear  that  the  appellants  did  not  intend  to  abandon 
their  appeal.  It  is  also  clear  that  their  failure  to  file  the 
transcript  within  the  proper  period  was  due  solely  to  the 

44  Oftl.  App.— 14 
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erroneous  belief  of  their  attorneys  that  the  appeal  was  to 
be  carried  no  further.  It  appears  that  no  adverse  rights 
have  been  seriously  affected  by  the  delay. 

This  showing  is  sufficient  to  entitle  appellants  to  an  order 
denying  the  motion. 

The  motion  to  dismiss  is  denied. 

Ellison,  P,  J.,  pro  tern.,  and  Burnett,  J.,  concurred. 


[Giy.   No.   3200.     First  Appellate   District,   Division   One. — ^November 

7,   1919.] 

ENG-SKELL  COMPANY  et  al.,  Petitioners,  v.  INDUS- 
TRIAL ACCIDENT  COMMISSION  et  al.,  Eespond- 
ents. 

[1]  Workmen's  Compensation  Act — Status  or  Applicant  as  Em- 
ployee— Admissibility  of  Paeol  Evidence. — ^Upon  the  hearing 
of  an  application  for  an  award  of  compensation  for  personal  in- 
juries received  bj  the  applicant  while  performing  the  duties  which 
devolved  upon  him  hj  virtue  of  a  written  agreement  with  a  certain 
company,  the  Industrial  Accident  Commission  does  not  commit 
error  in  going  outside  of  the  written  agreement  in  seeking  to 
ascertain,  through  oral  testimony,  what  the  actual  relation  was 
between  the  applicant  and  the  company. 

[2]  Id. — ^FuBNisHiNo  of  Tbuck  by  Applicant— Status  not  Af- 
fected.— The  mere  fact  that  under  the  agreement  with  the  com- 
pany the  applicant  was  to  furnish  a  delivery  truck  during  the 
term  covered  by  the  agreement,  which  he  was  to  drive,  did  not 
affect  his  status  as  an  employee. 

PROCEEDING  in  Certiorari  to  review  an  award  of  the 
Industrial  Accident  Commission.    Award  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Barry  J.  Colding  and  Theodore  Hale  for  Petitioners. 

A.  E.  Graupner  for  Respondents. 

2.  Who  are  employees  within  meaning  of  Workmen's  Gompenaa^ 
tion  Acts,  notes,  L.  S.  A.  1916A,  115,  246;  L.  R.  A,  19170,  145, 
L.   E.  A.   1918F.  201. 
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RICHARDS,  J. — Application  for  a  writ  of  review. 

The  facts  of  the  case  are  these:  The  Eng-Skell  Company, 
one  of  the  petitioners  herein,  was,  in  the  month  of  March, 
1917,  engaged  in  the  business  of  supplying  soda-water  foun- 
tains with  the  materials  and  compounds  necessary  to  the 
conduct  of  such  establishments.  The  said  petitioner's  busi- 
ness required  regular  and  daily  deliveries  by  means  of  de- 
livery trucks  or  wagons  operated  by  a  driver  and  making  a 
regular  daily  round  of  its  customers.  In  March,  1917,  the 
said  petitioner,  Eng-Skell  Company,  entered  into  an  agree- 
ment in  writing  with  one  George  B.  Rogers,  who  was  at  that 
time  the  owner  of  a  Ford  delivery  truck,  by  which  the  daily 
use  of  said  truck,  with  its  driver,  was  agreed  to  be  supplied 
by  said  Rogers  to  said  petitioner,  for  the  purposes  of  its 
said  business,  between  the  hours  of  8  A.  M.  and  6  P.  M., 
Sundays  and  holidays  excepted,  for  a  period  of  six  months 
thereafter,  for  the  sum  of  $1,050  for  the  entire  term,  pay- 
able in  equal  semi-monthly  amounts  of  $87.50.  This  agree- 
ment was  in  the  form  of  a  written  offer  by  said  Rogers 
to  supply  said  truck  and  driver  during  said  term,  and  in 
connection  with  said  offer  and  as  a  part  thereof  he  was 
to  deposit  the  sum  of  fifty  dollars  to  guarantee  the  faithful 
fulfillment  of  his  offer,  in  case  of  its  acceptance,  in  so  far  as 
the  same  provided  for  an  uninterrupted  delivery  service 
during  said  term.  To  this  written  offer  the  Eng-Skell 
Company  aflftxed  its  acceptance,  also  in  writing,  and  there- 
upon said  Rogers  entered  upon  the  duties  provided  for  in 
the  agreement  thus  made.  Said  agreement  was,  from  time 
to  time,  renewed,  and  was  in  existence  under  one  of  such 
renewals  on  the  second  day  of  April,  1919,  when  said 
Rogers,  while  personally  discharging  the  duties  which  de- 
volved upon  him  by  virtue  of  said  agreement,  sustained  an 
injury  to  one  of  his  ^es,  he  being  at  the  time  engaged  in 
unloading  or  unpacking  one  of  the  boxes  of  said  petitioner 
in  which  its  deliveries  were  wont  to  be  made.  Thereafter 
said  Rogers  applied  to  the  Industrial  Accident  Commission 
for  an  award  against  said  petitioner  and  its  insurer,  in  due 
course  of  proceedings  upon  which  the  award  in  favor  of 
Rogers  was  made,  for  the  annulment  of  which  the  petitioners 
herein  have  instituted  this  proceeding. 

[1]  The  sole  question  presented  for  our  determination 
is  as  to  whether  said  Rogers  was  at  the  time  of  his  injury  an 
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employee  of  the  Eng-Skell  Company  or  was  an  independent 
contractor. 

If,  in  the  consideration  of  this  question,  we  are  to  be  con* 
fined  to  the  terms  of  the  written  contract  entered  into  be- 
tween said  parties,  it  might  well  be  concluded  that  said 
Bogers  was  not  an  employee  of  the  Eng-Skell  Company,  but 
that  he  was  an  independent  contractor.  Upon  the  hearing 
before  the  commission,  however,  evidence  was  presented 
showing  that  while  by  the  terms  of  said  contract  Bogers 
was  merely  to  furnish  a  Ford  delivery  truck  during  its 
term,  with  a  driver  thereof,  the  real  arrangement  between 
the  parties  was  such  that  Rogers  was  himself  to  be  such 
driver  and  was  to  give  his  personal  services  to  the  Eng-Skell 
Company  during  the  term  of  said  contract  and  during  each 
day  of  its  continuance,  Sundays  and  holidays  excepted,  from 
8  A.  M.  to  6  P.  M.,  and  that  in  the  course  of  such  personal 
service  he  was  not  only  to  be  the  driver  of  the  truck  but 
was  to  attend  to  all  of  the  details  incident  to  the  delivery 
of  the  goods  and  material  which  the  Eng-Skell  Company 
supplied  daily  to  its  customers.  The  evidence  further  suffi- 
ciently shows  that  this  service  on  the  part  of  Rogers  was 
not  only  a  personal  service,  but  was  such  a  service  as  pre- 
cluded the  pursuit  of  any  independent  calling  by  himself  or 
the  use  of  his  delivery  truck  in  any  other  business  than  that 
of  the  Eng-Skell  Company,  and  that  in  the  performance  of 
such  service  and  the  use  of  said  truck  Rogers  was  at  all 
times  under  the  control  and  direction  of  the  Eng-Skell 
Company. 

It  is  the  contention  of  the  petitioners  herein  that  the  In- 
dustrial Accident  Commission  was  in  error  in  admitting  such 
evidence;  and  that  the  relation  between  said  Rogers  and  the 
Eng-Skell  Company  was  to  be  determined  solely  from  the 
terms  of  the  written  agreement.  An  examination  of  that 
agreement,  however,  discloses  that  it  did  not  purport  to 
relate  to  or  define  any  personal  service  which  Rogers  was 
to  furnish  to  the  Eng-Skell  Company;  and  this  being  so, 
we  are  satisfied  that  the  commission  committed  no  error  in 
going  outside  of  the  aforesaid  written  agreement  and  in 
seeking  to  ascertain,  through  oral  testimony,  what  the  actual 
relation  was  between  Rogers  and  the  Eng-Skell  Company. 
And  we  are  further  satisfied  that  the  evidence  thus  adduced 
established  all  of  the  elements  necessary  to  the  existence  of 
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the  relation  of  employer  and  employee  under  the  terms  of 
section  2009  of  the  CivU  Code. 

[2]  The  faets,  as  disclosed  by  such  evidence,  show  that 
Rogers  stood  in  no  other  or  different  relation  to  the  Eng* 
Shell  Company  than  that  which  is  found  in  many  trades 
and  employments  in  which  employees  agree  to  furnish  their 
own  tools  and  appliances  and  to  care  for  and  replace  them 
during  the  course  and  term  of  their  employment;  and  it 
has  been  uniformly  held  that  the  fact  that  such  persons 
were  to  supply  such  tools  or  appliances  did  not  in  any  man- 
ner affect  their  relation  or  status  as  employees.  The  cases 
cited  by  the  petitioners  herein  are  sound  in  principle  but 
have  no  particular  bearing  upon  the  issues  involved  in  this 
proceeding,  and  hence  do  not  require  review  in  detail. 
The  case  is  clearly  one  in  which  the  commission  acted  within 
its  powers  in  determining  the  actual  relation  existing  be- 
tween said  Rogers  and  the  Eng-Skell  Company,  and  it  com- 
mitted no  error  in  arriving  at  the  conclusion  to  which  it 
came  on  the  evidence  which  was  properly  presented  before  it. 

It  follows  that  the  writ  must  be  denied  and  the  award 
confirmed,  and  it  is  so  ordered. 

Kerrigan,  J.,  and  Waste,  P.  J.,  concurred 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  5,  1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  iem., 
who  did  not  participate. 
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[CSy.  No.  2635.     Second  AppeUate  Diatrieti  Divirion  One. — ^November 

7,   1919.] 

P.  A.  PARKER,  AppeUant,  v.  MERCHANTS  &  INSUR- 
ERS REPORTING  COMPANY  (a  Corporation),  Re- 
spondent. 

[1]  Account  Stated — Obdxb  or  Cobpokation  That  Amount  bb  Paid 
— INSUFTICIENT  EVroENCB. — The  minutes  of  the  board  of  direc- 
tors of  a  corporation  containing  an  order  that  commissions  duo 
a  certain  person  to  a  given  amount  be  paid  do  not  constitute 
sufficient  evidence  of  an  account  stated  between  the  corporation 
and  said  person,  there  being  no  evidence  of  any  demand  being 
made  at  that  time  by  said  person  for  the  specified  sum  or  any 
sum  whatever,  or  any  evidence  that  she  ever  assented  to  said 
order  or  to  the  amount  therein  specified,  or  even  that  she  knew 
that  such  order  had  been  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Wellborn,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Henry  W.  Nisbet  for  Appellant 

Slosson  &  Mitchell  for  Respondent. 

CONREY,  P.  J.— Upon  the  trial  of  this  action  the  plaintiflf 
rested  her  case  solely  upon  the  second  cause  of  action  stated 
in  the  complaint,  which  was  upon  an  account  stated.  Upon 
the  conclusion  of  the  plaintiff's  evidence  the  defendant 
moved  for  a  nonsuit,  which  motion  was  granted,  and  ac- 
cordingly judgment  was  entered  in  favor  of  the  defendant 
From  that  judgment  the  plaintiff  appealed. 

Plaintiff  introduced  in  evidence  minutes  of  the  board  of 
directors  of  defendant  corporation,  showing  that  upon  mo- 
tion it  was  ordered  ''that  commissions  due  P.  A.  Parker  to 
the  amount  of  $3,990.44  be  paid.*'  There  is  no  evidence 
of  any  demand  being  made  at  that  time  by  the  plaintiff  for 
the  specified  sum  of  money  or  any  sum  whatever.  Neither 
is  there  any  evidence  that  she  ever  assented  to  said  order 

1,    What  eonstitutet  an  account  stated,  note,  27  X^  &  A.  811, 
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or  to  the  amount  therein  specified,  or  even  that  she  knew 
that  such  order  had  been  made.  It  necessarily  follows 
that  no  agreement  was  made  between  the  parties  whereby 
the  amount  of  plaintiflE's  demand  was  limited  or  ascertained 
and  determined.  {OiUe  v.  Anderson,  34  Cal.  App.  237, 
[167  Pac.  193];  Gardner  v.  Watson,  170  Cal.  571,  [150 
Pac.  994].) 
The  judgment  is  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[OEt.  No.  2405.     Second  Appellate  District,  BlTidon  One—November 

7,  1919.] 

D.    STAEKBT,   Respondent,   v.    GEORGE    E.   PARKER, 

Appellant. 

[1]  Afpsal— >DxNiAL  or  Motion  K)e  Ghanob  or  Yentts— Obdeb  not 
BxviBWABLE  ok  APPEAL  FBOM  JUDGMENT. — Alleged  error  of  the 
trial  court  in  denying  a  motion  for  a  change  of  place  of  trial 
cannot  be  considered  on  an  appeal  from  the  judgment  alone. 
Section  963  of  the  Code  of  Giyil  Procedure  makes  such  an  order 
eeparatelj  appealable. 

[2]  Id. — Alternative  Method  —  Matters  Reviewable  —  Notice  op 
Appeal. — ^Under  the  alternative  method  a  party  may  appeal  from 
a  judgment  or  an  order,  but  the  provisions  of  the  sections  do 
not  dispense  with  the  necessity  for  the  notice  of  appeal  to  sep- 
arately state  whether  the  appeal  is  taken  from  the  judgment,  or 
some  order,  or  both. 

[3]  OONTBACT&— Farming  op  Land — Bbeagh  op  Aobeement  to  In- 
stall Pumping  Plant — Tims  pob  Installation — Evidence. — 
In  this  action  for  damages  for  breach  of  a  contract  by  the 
terms  of  which  the  plaintiff  was  to  farm  certain  lands  and  the 
defendant,  among  other  things,  was  to  install  a  pumping  plant 
to  furnish  water  to  be  used  on  the  land  within  a  reasonable  time, 
it  was  not  prejudicial  error  to  admit  testimony  of  an  oral  agree- 
ment that  the  plant  was  to  be  in  a  condition  to  furnish  water 
by  a  given  date,  where  the  evidence  showed  that  the  defendant 
did  take  a  reasonable  time  in  exerting  himself  to  procure  a 
supply  of  water  and  failed  in  the  attempt,  and,  when  the  crops 
were  drying  up  fcr  the  want  of  water,  advised  plaintiff  that 
because  of  "bad  luck"  he  would  be  unable  to  prosecute  further 
work  in  that  direction. 
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[4]  Id.— Nones  or  Inabilitt  to  PsBroBM— Right  to  Hike  lie- 
icsDiATB  Claim  pob  Damaob  Suffebkd.— When  defendant  notified 
pl&intiff  that  the  pumping  plant  and  well  had  failed  to  be  sneeees- 
ful  and  that  for  lack  of  money  he  would  be  unable  to  do  anything 
more  toward  fulfilling  his  obligation  to  procure  water  with  which 
plaintiff  might  irrigate  the  cropa,  plaintiff  was  relieved  from  the 
necessity  of  making  further  demand  upon  him  or  of  allowing 
any  further  time  to  elapse  before  exercising  his  right  tb  make 
claim  for  damages  suffered. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Tu- 
lare County.    W.  B.  Wallace,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  Munro,  Fay  B.  Robertson,  Edwards  &  Smith  and 
D.  M.  Edwards  for  Appellant. 

Calvin  L.  Russell,  Calvin  L.  Russell,  Jr.,  and  Lamberson, 
Burke  &  Lamberson  for  Respondent 

JAMES,  J. — ^Appeal  from  a  money  judgment  entered 
against  defendant  for  damages  alleged  to  have  been  suffered 
by  the  plaintiff  because  of  the  breach  of  a  certain  contract 
made  between  the  parties. 

In  November,  1915,  the  plaintiff  and  defendant  resided  in 
Los  Angeles  County;  defendant  owned  certain  land  in  the 
county  of  Tulare;  plaintiff  was  a  farmer.  The  defendant 
desired  to  have  his  Tulare  land  worked,  and  entered  into 
a  contract  with  the  plaintiff  whereby  plaintiff  was  to  remove 
to  the  land  of  defendant  and  farm  the  same  for  a  period  of 
five  years.  The  terms  of  the  agreement  were  reduced  to 
writing.  The  defendant,  among  other  obligations  assumed, 
agreed  to  furnish  brood  sows  and  boars,  and  also  agreed 
to  install  a  pumping  plant  to  furnish  water  to  be  used 
on  the  land,  that  term  reading  as  follows:  ''The  said  party 
of  the  first  part  also  agrees  to  install  a  pumping  plant  onf 
said  premises  to  furnish  water  for  use  on  said  land."  The 
plaintiff  assumed  the  obligation  to  farm  the  land  in  a  dili- 
gent and  husbandlike  manner  and  to  raise  all  food  necessary 
for  the  livestock,  agreeing  further  to  furnish  all  horses, 
farming  implements,  and  equipment  necessary.  Pursuant 
to  this  agreement  the  plaintiff  went  upon  the  land  of  the 
defendant  in   Tnlare   County   and   on   his  part  proceeded 
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to  carry  out  the  terms  of  the  a^eement.  He  planted  cer- 
tain crops  and  by  the  middle  of  the  year  following  there 
were  growing  twenty-five  acres  of  barley,  three  acres  of 
pumpkins,  and  thirty  acres  of  corn.  Plaintiff  had  also 
built  a  reservoir  for  the  storage  of  water  and  had  leveled 
the  land  for  the  purpose  of  planting  alfalfa,  and  had 
planted  some  fruit  trees.  Defendant  had  not  furnished  any 
hogs,  although  a  number  of  months  before  the  time  last 
mentioned  his  attention  had  been  called  to  that  matter,  and, 
while  he  had  looked  at  certain  hogs  which  were  offered 
for  sale,  he  stated  that  he  considered  the  price  too  high  and 
neglected  to  purchase  any.  He  made  an  attempt  to  carry 
out  his  contract  regarding  the  furnishing  of  water,  but 
the  well  and  pumping  plant  which  had  been  installed  failed 
to  produce  water  in  any  quantity  reasonably  sufScient  for 
use  upon  the  land.  By  June  of  1916  the  crops  planted  by 
the  plaintiff  were  suffering  for  want  of  water,  and  defend- 
ant's attention  was  called  to  that  fact.  In  a  letter  dated 
June  14,  1916,  and  addressed  to  the  plaintiff,  defendant  ex- 
pressed his  regret  to  the  plaintiff  that  the  pumping  plant 
and  well  had  failed  to  be  a  success.  In  this  letter  he  com- 
plained of  '^bad  luck"  and  stated,  in  substance,  that  he 
would  be  unable  then  to  do  anything  more  toward  fulfilling 
his  obligation  to  procure  water  with  which  the  plaintiff 
might  irrigate  the  crops.  Immediately  after  this  situation 
arose  the  plaintiff  harvested  the  barley  crop,  which  was 
suitable  for  hay,  stacked  it  available  for  defendant's  use, 
and  abandoned  the  contract,  and  within  a  few  weeks  there- 
after brought  this  action  for  damages. 

[1]  Upon  filing  his  demurrer  to  the  complaint  herein,  the 
defendant  also  gave  notice  of  a  motion  to  have  the  place 
of  trial  changed  from  the  county  of  Tulare  to  the  county 
of  Los  Angeles,  and  filed  an  affidavit  in  support  thereof.  The 
motion  came  on  for  hearing  and  was  denied.  The  first  con- 
tention made  by  appellant  is  that  the  court  erred  in  denying 
this  motion.  No  counter-affidavits  were  interposed  to  the 
affidavit  of  defendant  and  some  question  is  made  as  to 
whether  the  affidavit  of  appellant  sufficiently  showed  that 
at  the  time  of  the  commencement  of  the  action  he  was  a 
resident  of  Los  Angeles  County.  As  respondent  correctly 
says,  however,  the  question  is  immaterial  here  because  no 
appeal  was  taken  from  the  order  denying  the  motion  for 


Digitized  by  VjOOQ IC 


218  Stabkbt  v.  Parker.  [44  Cal.  App. 

change  of  place  of  trial.  Section  963  of  the  Code  of  Civil 
Procedure  makes  such  an  order  separately  appealable.  Sec- 
tion 956  of  the  same  code,  which  enumerates  the  matters 
which  may  be  reviewed  upon  an  appeal  from  a  judgment, 
concludes  with  this  provision:  **The  provisions  of  this  sec- 
tion do  not  authorize  the  court  to  review  any  decision  or 
order  from  which  an  appeal  might  have  been  taken."  As 
this  appeal  was  from  the  judgment  alone,  considering  the 
provisions  we  have  cited,  it  is  quite  plain  that  the  question 
now  sought  to  be  raised  as  to  the  alleged  error  of  the 
court  in  ruling  upon  the  motion  cannot  be  considered.  Ap- 
pellant's counsel  argue  that  because  the  appeal  is  taken 
under  what  is  known  as  the  alternative  method,  his  right 
to  have  a  review  of  the  question  made  is  freed  from  the 
limitations  imposed  by  sections  963  and  956  of  the  Code  of 
Civil  Procedure.  [2]  We  find  nothing  in  the  sections  to 
which  our  attention  is  by  appellant  directed  which  extends 
at  all  the  right  of  an  appellate  court  to  review  questions 
on  appeal  from  the  judgment  alone  beyond  the  limit  fixed 
by  the  statutes  referred  to.  Under  the  alternative  method 
a  party  may  appeal  from  a  judgment  or  an  order,  but  the 
provisions  of  the  sections  do  not  dispense  with  the  necessity 
for  the  notice  of  appeal  to  separately  state  whether  the 
appeal  is  taken  from  the  judgment,  or  some  order,  or  both. 
[3]  The  remaining  question  argued  in  the  briefs  is  that 
raised  by  appellant  when  he  contends  that  the  court  erred 
in  admitting  testimony  of  oral  negotiations  the  effect  of 
which  was  to  add  to  the  terms  expressed  in  the  written  con- 
tract.  This  oral  testimony  consisted  of  a  showing  made  by 
respondent's  witnesses  that  it  was  orally  agreed  that  the 
pumping  plant  which  appellant  was  to  furnish  was  to  be  in 
condition  to  furnish  water  by  the  first  of  February.  Appel- 
lant's contention  is  that  this  evidence  was  incompetent  be- 
cause, under  the  terms  of  the  written  contract,  he  would 
have  a  reasonable  time  after  the  occupation  of  the  land  by 
respondent  within  which  to  install  the  plant.  Assuming  that 
there  was  error  in  permitting  this  testimony  of  oral  negotia- 
tions to  be  introduced,  in  the  face  of  the  facts  shown  by  the 
record  and  sustained  by  the  court  in  its  findings,  the  error 
is  wholly  without  prejudice.  This  because  of  two  things: 
First,  appellant  did  take  a  reasonable  time  (about  six 
months)   in  exerting  himself  to  procure  a  supply  of  water 
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and  failed  in  the  attempt.  Second,  in  June,  1916,  when 
the  crops  planted  by  respondent  were  drying  up  for  the 
want  of  water,  he  advised  respondent  in  direct  terms  that 
because  of  **bad  luck"  he  would  be  unable  to  prosecute 
further  work  in  that  direction.  What  would  amount  to  a 
reasonable  time  for  the  procuring  of  a  water  supply  would 
depend  upon  the  circumstances.  The  condition  of  the  obliga- 
tion of  respondent  was  to  farm  the  land;  his  term  of  service 
commenced  on  the  1st  of  November,  1915,  and  it  must  be 
supposed  that  the  parties  intended,  judging  by  the  terms  of 
the  written  contract  alone,  that  the  water  supply  should  be 
ready  and  available  whenever  the  crops,  in  the  ordinary 
course  of  farming,  would  need  it,  and  that  time  naturally 
would  be  at  the  approach  of  summer.  The  crops  were  found 
actually  to  be  in  need  of  water  in  June  and  the  water 
supply  had  not  been  made  available  for  respondent's  use. 
[4]  Furthermore,  when  appellant  notified  respondent  that 
for  lack  of  money  he  would  not  be  able  to  complete  work 
on  the  well,  he  relieved  respondent  from  the  necessity  of 
making  further  demand  upon  him  or  of  allowing  any  fur- 
ther time  to  elapse  before  exercising  his  right  to  make  claim 
for  damages  suffered. 

The  findings  of  the  trial  court  are  fully  sustained  by 
the  evidence  and  no  error  appears  which  would  justify  a 
reversaL 

The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[(St.  No.  2844.     Seeond  Appellate  Distriet,  Division  One. — ^NoTember 

7,   1919.] 

P.  G.  WOOD,  Respondent,    v.    BEETHA    M.    DAILET. 

Appellant. 

[1]  Findings  —  Omitted  Issub  —  Appsal  on  Judomxnt-boll  —  Pbs- 
BUMPnoN. — ^Where  an  appeal  la  presented  on  the  judgment-roll 
alone,  the  appellate  court  must  assume  that  no  evidence  was  pro- 
duced on  an  issue  omitted  from  the  findings  of  the  trial  court. 

[2]  Id. — ^Failuse  to  Offer  Evidence. — Where  no  evidence  is  offered 
in  support  of  a  given  issue,  the  trial  court  ia  under  no  obliga^ 
tion  to  make  a  finding  upon  that 
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[3]    Id. — iNStTTFICIBNCY   OV    BMdBKCE — TAXLTJBX   to    FtND   ON    ISSUXw— 

Failure  to  find  on  an  iBsoe  is  not  gronnd  for  reversal  whero 
the  record  disdoBes  no  evidence  on  which  a  finding  favorable  to 
the  complaining  party  could  properly  have  been  made. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  to  vacate  and 
set  aside  the  judgment  and  enter  a  judgment  in  favor  of 
the  defendant.     Leslie  B.  Hewitt,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Slosson  &  Mitchell  for  Appellant 

Hyman  Schwartz  for  Respondent 

CONREY,  P.  J. — The  defendant  appeals  from  the  judgment 
and  from  an  order  refusing  to  vacate  and  set  aside  the 
judgment  and  enter  a  judgment  in  favor  of  the  defendant. 

By  her  cross-complaint  defendant  sought  to  recover  dam- 
ages for  the  unlawful  detention  by  the  plaintiff  of  an  auto- 
mobile of  the  defendant  from  the  first  day  of  March  to  the 
eighteenth  day  of  October,  1915.  It  was  alleged  that  the 
reasonable  value  of  the  use  of  the  automobile  was  the  sum 
of  ten  dollars  per  day,  and  that  defendant  was  damaged 
on  account  of  the  unlawful  detention  in  the  sum  of  $2,320. 
All  of  the  allegations  of  the  cross-complaint  were  denied  by 
the  answer  thereto.  The  findings  of  fact  were  in  favor  of 
cross-complainant,  except  that  the  findings  are  silent  on  the 
issue  as  to  reasonable  value  and  amount  of  damages. 

[1]  Let  it  be  assumed,  as  contended  by  appellant,  that 
the  findings  of  fact,  if  supplemented  by  a  finding  establish- 
ing the  reasonable  value  of  the  use  of  the  automobile  and 
the  amount  of  damages,  would  have  entitled  cross-complain- 
ant to  judgment  for  the  amount  so  determined;  neverthe- 
less, the  judgment  must  be  sustained.  The  appeal  is  pre- 
sented on  the  judgment-roll  alone.  This  being  so,  this  court, 
in  determining  the  appeal,  must  assume,  in  the  absence  of 
any  showing  to  the  contrary,  that  no  evidence  was  pro- 
duced on  the  issue  omitted  from  the  findings.  [2]  If  there 
was  no  such  evidence,  the  court  was  not  under  obligation  to 
make  a  finding  upon  that  issue.  [3]  The  failure  to  find  on 
an  issue  is  not  ground  for  reversal  where  the  record  discloses 
no  evidence  on  which  a  finding  favorable  to  the  complaining 
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party  could  properly  have  been  made.     {Maioof  v.  Mdloof, 
175  Cal.  571,  [166  Pae.  330] ;  Mohr  v.  North  Rawhide  Mkir 
ing  etc.  Co.,  177  Cal.  264,  [170  Pae.  600].) 
The  judgment  and  order  are  affirmed. 

Shaw,  J.,  and  James,  J.,  concurred. 


[Ciy.   No.   2053.     Fint  Appellate  Distriel,   DiTision  One.— Noyember 

8,  1919.] 

LESTER  CHARVES,  a  Minor,  etc.,  Respondent,  v.  SAN 
FRANCISCO-OAKLAND  TERMINAL  RAILWAYS 
(a  Corporation),  Appellant. 

[1]  Nbouoimob— AonoN  fob  Pkbsokal  Injubies — Evidkngb.— In  tliis 
action  for  damages  for  personal  injuries  sustained  hj  plaintiff, 
a  ehild  of  the  age  of  five  years,  as  the  result  of  an  accident  in 
which  he  was  struck  hj  one  of  the  cars  of  the  defendant  street 
railway  company,  the  evidence  was  sufficient  to  sustain  the  find- 
ing of  the  jury  as  to  the  defendant's  negligence  in  the  opera- 
tion of  its  car,  and  that  such  negligence  was  the  proximate 
eause  of  the  plaintiff's  injury. 

[2]  Id.-*Batb  or  Spebd— Qitxstions  or  Fact. — In  such  action,  what 
the  actnal  rate  of  speed  of  the  ear  was  at  the  time  and  whether 
or  not  such  rate  of  speed  was  an  undue  rate  of  speed  for  cars 
to  be  operated  upon  the  street  in  question  were  questions  of  fact 
for  the  jury. 

[3]  Id. — CoNTRiBTmiBT  NiGLiaENCB  or  Minor— QuisTiON  roa  Jury. — 
Whether  or  not  a  minor  has  in  a  given  case  been  guilty  of  con- 
tributoiy  negligence  so  as  to  prevent  his  recovery  in  an  action  to 
recover  damages  for  his  injury  is  a  question  of  fact  for  the 
jury. 

[4]  lb. — ^Last  Clsab  Ghancb— Tender  or  Issue — General  Avxa- 
WBHV  or  NEOUGXNCE.'^In  an  action  for  damages  for  personal 
Injuries  the  doctrine  of  last  clear  chance  is  one  of  the  issues 
which  the  plaintiff  tenders  when  he  makes  his  general  averment 

1.  Duty  of  driver  of  street-car  to  anticipate  crossing  of  track 
by  pedestrian,  note,  Ann.  Caa.  1915A,  216. 

2.  Injury  to  children  by  speed  of  car,  note,  25  L.  B.  A.  664. 

4.    Origin,  function,  and   mode   of  operation  of  doctrine  of  last 
dear  chance,  note,  55  li.  R.  A.  418* 
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as  to  tlie  defendant's  negligence,  and  under  sneh  general  aver- 
ment he  ia  entitled  to  introdace  evidence  showing  that  the  defend- 
ant has  been  guilty  of  negligence  in  failing  to  take  advantage 
of  its  last  clear  chance  to  avoid  injury. 
[5]  Id. — Instructions  as  to  Last  Clbab  Change — Estoppel  to  Com- 
plain.— ^Where  in  such  an  action  the  defendant  submits  to  the 
court  a  number  of  instructions  upon  the  subject  of  last  dear 
chance,  which  are  given,  it  is  not  in  a  position  thereafter  to 
complain  that  the  court  gave  other  instructions  upon  this  subject 
at  the  request  of  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County.    Everett  J.  Brown,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Smith,  A.  L.  Whittle  and  Chapman  &  Trefethen 
for  Appellant 

Stanley  Moore,  Geo.  K.  Ford  and  Ostrander  &  Carey  for 
Respondent. 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  ren- 
dered after  the  verdict  of  a  jury  in  favor  of  the  plaintiff  for 
the  sum  of  ten  thousand  dollars,  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  said  plaintiff  as  the 
result  of  an  accident  in  which  the  plaintiff  was  struck  by 
one  of  the  cars  of  the  defendant  upon  a  public  street  of  the 
city  of  Oakland  on  the  twenty-fourth  day  of  March,  1915. 

Said  plaintiff  on  said  day,  a  child  of  the  age  of  five  years, 
was  living  with  his  parents  near  the  place  where  the  acci- 
dent occurred,  and  had  been  sent  by  his  parents  on  an 
errand  which  would  take  him  across  Adeline  Street,  upon 
which  the  defendant  was  at  the  time  operating  a  double- 
track  electric  railway,  which  ran  in  a  general  northerly  and 
southerly  direction.  The  child  undertook  to  cross  said  street 
diagonally  in  a  southwesterly  direction  when  a  street-car 
of  the  defendant,  running  in  a  southerly  direction  along 
the  westerly  track  of  its  said  railway,  struck  the  plaintiff, 
cutting  off  his  right  hand. 

In  the  complaint  which  was  filed  herein  on  behalf  of  said 
plaintiff  for  the  recovery  of  damages  for  his  said  injuries  it 
was  alleged  generally  that  while  the  plaintiff  was  crossing 
said  street  as  aforesaid  the  defendant  so  negligently  and 
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carelessly  ran  and  operated  one  of  its  eleetric  ears  in  a 
southerly  direction  along  said  street  that  the  car  struck  said 
plaintiff  and  caused  the  injuries  complained  of.  To  this 
complaint  the  defendant  in  due  course  filed  its  answer,  de- 
nying negligence  on  its  part,  and  setting  up  by  way  of 
special  defense  the  negligence  of  the  plaintiff. 

Upon  the  trial  of  the  cause  upon  the  issues  thus  generally 
framed  the  verdict  and  judgment  in  plaintiff's  favor  were 
rendered,  from  which  this  appeal  has  been  taken. 

[1]  The  first  contention  of  the  appellant  upon  the  appeal 
is  that  the  evidence  is  insufScient  to  sustain  a  verdict  against 
the  defendant,  based  upon  any  negligence  on  its  part  or 
on  the  part  of  its  employees  in  connection  with  the  plain- 
tiff's injuries.  We  are  satisfied  from  an  examination  of 
the  record  that  this  contention  is  without  merit.  The  acci- 
dent in  question  occurred  about  the  hour  of  5  o'clock  in  the 
afternoon,  when  there  was  ample  daylight,  enabling  the 
motorman  in  charge  of  the  defendant's  car  to  see  clearly 
objects  on  said  street  for  several  hundred  feet.  There  is 
ample  evidence  to  show  that  said  motorman  either  did  see, 
or,  with  a  vigilant  lookout,  could  and  should  have  seen,  this 
child  from  the  time  it  left  the  sidewalk  on  the  easterly 
side  of  Adeline  Street  to  the  moment  of  the  collision;  and 
that  at  the  time  when  said  child  was  or  should  have  been 
within  the  range  of  his  observation  for  the  first  time  said 
car  was  several  hundred  feet  away  from  the  spot  where  it 
was  finally  struck  and  injured.  With  respect  to  the  speed 
at  which  the  car  was  running  at  the  time  the  evidence  is 
somewhat  conflicting;  but  there  were  witnesses  who  testified 
that  the  car  at  the  time  when  the  child  first  started  to  cross 
the  street  was  proceeding  at  the  rate  of  about  thirty  miles 
an  hour.  [2]  What  the  actual  rate  of  speed  of  the  car 
was  at  the  time  was  a  question  of  fact  for  the  jury;  and 
whether  or  not  the  rate  of  speed  which  the  jury  found  said 
car  to  have  been  actually  running  at  said  time  was  an 
undue  rate  of  speed  for  cars  to  be  operated  upon  said 
Adeline  Street,  were  also  questions  of  fact  for  the  jury. 
(Burr  V.  United  RaUroads,  163  Cal.  663,  [126  Pac.  873] ; 
EUis  V.  Ceniral  Cal.  Traction  Co.,  37  Cal.  App.  390,  [174 
Pac.  407].) 

As  to  whether  the  motorman  in  charge  of  said  car — with 
his  opportunity  to  observe  the  child  from  the  time  it  started 
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to  cross  the  street,  and  the  direction  in  which  it  was  going 
in  attempting  to  cross,  and  its  action  in  so  doing,  permitting 
him  to  judge  whether  or  not  the  child  was  aware  of  the 
approach  of  the  car — ^was  or  was  not  negligent,  is  a  matter 
upon  which  the  evidence  is  conflicting.  There  was  some 
testimony  as  to  the  ringing  of  the  bell;  but  whether  or  not 
this  form  of  warning  was  given  sufficiently  early  for  the 
child  to  have  heard  the  same,  and  possibly  to  have  thus 
avoided  the  collision,  there  is  some  dispute  in  the  evidence, 
which  it  was  the  province  of  the  jury  to  determine.  There 
is  also  a  conflict  in  the  evidence  as  to  when  the  motorman 
flrst  applied  his  brakes,  and  first  began  to  take  such  other 
steps  as  the  mechanism  of  the  car  provided  for  its  stoppage 
in  time  to  avoid  running  down  the  child;  these  were  also 
matters  which  it  was  the  province  of  the  jury  to  resolve. 
Upon  this  branch  of  the  case  we  are,  therefore,  of  the  opin- 
ion that  the  evidence  is  sufficient  to  sustain  the  finding  of 
the  jury  as  to  the  defendant's  negligence  in  the  operation 
of  its  car,  and  that  such  negligence  was  the  proximate  cause 
of  the  plaintiff's  injury. 

[3]  In  this  connection,  however,  the  appellant  makes  the 
contention  that  the  undisputed  evidence  shows  that  the 
plaintiff  was  guilty  of  such  contributory  negligence  in  the 
premises  as  should,  as  a  matter  of  law,  prevent  his  recovery 
in  this  action;  and  in  support  of  this  contention  the  appel- 
lant cites  certain  cases  in  which  minors  of  various  ages 
have  been  held  to  have  been  guilty  of  such  contributory 
negligence  as  a  matter  of  law  as  to  preclude  recovery  for 
their  injuries.  The  general  rule,  however,  in  this  state  is 
that  whether  or  not  a  minor  has  in  a  given  case  been  guilty 
of  contributory  negligence  so  as  to  prevent  his  recovery 
in  an  action  to  recover  damages  for  his  injury  is  a  question 
of  fact  for  the  jury.  {CahiU  v.  Stone  cfe  Co.,  153  Cal.  571, 
[19  L.  R.  A.  (N.  S.)  1094,  96  Pac.  84] ;  CahUl  v.  Stone  Co., 
167  Cal.  126,  [138  Pac.  712] ;  Barrett  v.  Southern  Pacific 
Co.,  91  Cal.  296,  [25  Am.  St.  Rep.  186,  27  Pac.  666]; 
Foley  V.  California  Horseshoe  Co.,  115  Cal.  184,  [56  Am. 
St.  Rep.  87,  47  Pac.  42] ;  Pierce  v.  United  Oas  it  EUc.  Co., 
161  Cal.  176,  [118  Pac.  700].)  In  the  recent  case  of  MayTie 
V.  San  Diego  Electric  Ry,  Co.,  179  Cal.  173,  [175  Pac. 
690],  the  supreme  court,  after  a  full  review  of  the  foregoing 
authorities,  declared  that  ''as  a  rule  courts  upon  appeal  have 
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not  interfered  with  the  discretion  of  trial  courts  in  referring 
or  in  refusing  to  refer  to  juries  the  question  as  to  whether 
the  contributory  negligence  of  children  of  the  age  of  four- 
teen years  or  under  was  such  as  to  prevent  their  recovery 
for  injuries  sustained  by  them."  We  are,  therefore,  of  the 
opinion  that  there  is  no  merit  in  the  appellant's  contention 
in  this  regard. 

[4]  The  next  contention  of  the  appellant  herein  is  that 
the  trial  court  was  in  error  in  giving  to  the  jury  any  in- 
struction upon  the  subject  of  last  clear  chance,  and  the  ap- 
pellant further  contends  in  this  connection  that  the  instruc- 
tions which  the  court  did  actually  give  upon  this  subject 
were  erroneous. 

[6]  With  respect  to  the  first  of  these  contentions,  the  ap- 
pellant insists  that  the  doctrine  of  last  clear  chance  was  neither 
made  an  issue  in  the  case  by  the  pleadings,  nor  was  it 
properly  presentable  to  the  jury  in  the  state  of  the  evidence 
before  it  at  the  time  such  instructions  were  given.  In  re- 
sponse to  the  first  of  these  contentions  it  may  be  stated  that 
the  doctrine  of  last  clear  chance  is  one  of  the  issues  which 
the  plaintiff  tenders  when  he  makes  his  general  averment 
as  to  the  defendant's  negligence;  and  that  under  such  gen- 
eral averment  he  is  entitled  to  introduce  evidence  showing 
that  the  defendant  has  been  guilty  of  negligence  in  failing 
to  take  advantage  of  its  last  clear  chance  to  avoid  the  injury. 
And  as  to  the  evidence  in  the  case  we  are  of  the  opinion 
that  sufficient  was  shown  with  respect  to  the  position  of  the 
child  upon  the  street  at  a  time  immediately  preceding  its 
injuries  to  have  entitled  the  plaintiff  to  an  instruction  upon 
the  subject  of  last  clear  chance.  The  appellant  itself  evi- 
dently considered  that  the  question  of  last  clear  chance 
was  among  the  issues  involved  in  the  case,  since  it  submitted 
to  the  court  a  number  of  instructions  upon  this  subject 
which  the  record  shows  to  have  been  given.  It  is  not, 
therefore,  in  a  position  to  complain  that  the  court  gave 
instructions  upon  this  subject,  and  its  only  remaining  con- 
tention can  be  that  the  court  was  in  error  in  the  instruc- 
tions thereon  which  it  gave  to  the  jury  at  the  plaintiff's 
request.  We  have  carefully  examined  the  whole  body  of 
instructions  which  the  court  gave  to  the  jury  upon  the 
doctrine  of  last  clear  chance,  and  from  such  examination  we 
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are  oi  the  opinion,  without  undertaking  to  quote  such  in- 
structions in  detail,  that  the  jury  on  the  whole  was  fully 
and  fairly  instructed  upon  this  subject,  and  that  whether 
or  not  the  particular  instruction  of  which  the  appellant 
complains  was  ample  enough  in  its  phraseology  to  fully 
cover  the  subject  the  instructions  which  were  asked  and 
given  on  behalf  of  the  appellant  upon  the  same  subject  were 
BufiScient  to  eke  out  such  deficiency,  and  that  upon  the 
whole  said  instructions  embrace  a  correct  exposition  of  the 
law. 

As  to  the  other  instructions  of  the  court  of  which  the 
appellant  complains,  its  objections  are  urged  in  the  most 
general  terms  without  the  citation  of  any  authority  which 
would  serve  to  indicate  in  what  respect  tiiey  are  erroneous. 
We  are  unable  to  perceive  that  these  instructions  were  in 
any  respect  erroneous,  and  are  satisfied  that  the  jury  on 
the  whole  was  fully  and  fairly  instructed  as  to  the  law  of 
the  case. 

This  disposes  of  the  defendant's  various  contentions,  none 
of  which  we  find  to  have  sufficient  merit  to  justify  a  re- 
versal of  the  case. 

The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  5,  1920. 

All  the  Justices  concurred. 
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[Git.  No.  2800.    Second  Appellate  District,  Diyision  One.— NoTember 

S,   1919.] 

UNITED  STATES  FILM  COMPANY  (a  Corporation),  Re- 
spondent, V.  UNITED  STATES  FIDELITY  AND 
GUARANTY  COMPANY   (a  Corporation),  Appellant. 

[1]  Appeal — Pbxsumption  or  Beoularity  or  Bulikgs — Bueden  or 
Pbodugino  Becoed  Showing  Eebob.  —  On  appeal,  every  pre- 
sumption must  be  indulged  in  favor  of  the  regularity  of  the 
rulings  of  a  court  of  general  jurisdiction.  Hence,  where 
an  appellant  complains  of  errors  committed  by  the  trial  court, 
it  devolves  upon  him  to  produce  a  duly  authenticated  record 
affirmatively  showing  the  alleged  error;  otherwise  the  court  on 
appeal  must,  if  under  any  circumstances  the  ruling  could  be 
deemed  correct,  assume  that  such  condition  or  circumstance  was 
made  to  appear. 

[2]  Id. — Action  on  Undeetakino  Staying  Bxeoution — Amend- 
ment or  Ck>MPLAINT  DXTSING   TEIAL — APPEAL  ON   JTTDOMENT-BOLL — 

Eeboe  not  Beviewable. — On  appeal  from  a  judgment  in  favor 
of  the  plaintiff  in  an  action  to  recover  upon  an  undertaking 
executed  to  stay  the  execution  of  a  judgment  in  a  replevin  action 
after  affirmance  of  the  latter  judgment  on  appeal,  alleged  error 
in  permitting  the  plaintiff  during  the  trial  of  the  action  on  the 
undertaking  to  file  an  amended  complaint  cannot  be  reviewed 
by  the  appellate  court,  where  the  appeal  is  taken  on  the  judg- 
ment-roll alone,  although  there  is  printed  in  the  transcript  a  copy 
of  the  minute  order  showing  that  objection  was  made  to  the 
filing  of  the  amended  complaint.  Such  minute  entry  is  no  part 
of  the  judgment-roll. 
[8]  Beplevin — AmsMANOB  or  Judgment  on  Appeal — Failubb  to 
Deliver  Property — ^Breach  or  Undertaking — ^Becovery  or  Value. 
Where  the  judgment  requiring  the  defendant  to  deliver  certain 
personal  property  to  the  plaintiff  is  affirmed  on  appeal  and  notice 
of  such  affirmance  and  the  transmittal  of  the  remittitur  to  the 
derk  of  the  trial  court  is  given  to  the  defendant,  the  failure 
within  a  reasonable  time  to  deliver  the  property,  as  required  by 
the  judgment,  constitutes  a  breach  of  the  undertaking  on  appeal, 
eonditioned  as  required  by  section  943  of  the  Code  of  Civil 
Procedure,  and  the  agreement  contained  therein  for  such  condi- 
tional delivery,  for  which  breach  the  plaintiff  is  entitled  to 
recover  the  sum  thereby  fixed  by  the  court  aa  the  value  of  the 
property. 

[4]  lb. — Action  on  Undertakino  to  Becover  Value — Subsequent 
TiMDSB   iNBrrscnvE. — In   such   case,    tender   of   delivery  of  the 
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property  made  after  commencement  of  an  action  to  recover  the 
sum  fixed  in  the  undertaking  on  appeal  as  the  value  of  the  prop- 
ertj  will  not  affect  the  plaintiff's  right  to  recover  the  amount 
of  money  specified  in  the  undertaking  to  be  paid  in  Ueu  of  the 
delivery  of  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County.    W.  A.  Sloane,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Patterson  Sprigg  for  Appellant. 

Lewis  R.  IQrby  and  Charles  E.  Dow  for  Respondent 

SHAW,  J. — In  an  action  brought  by  this  plaintiff  against 
one  J.  Arthur  Nelson,  the  subject  of  which  was  the  right 
to  the  possession  of  a  certain  moving-picture  film  entitled 
''Slim  and  the  Mummy,"  valued  at  one  thousand  dollars,  the 
court  rendered  a  judgment  requiring  Nelson,  defendant  in 
said  action,  to  deliver  the  same  to  plaintiff.  Defendant  ap- 
pealed from  the  judgment  and,  for  the  purpose  of  stay- 
ing execution  thereof,  procured  defendant  herein  to  execute 
an  undertaking  in  the  sum  of  one  thousand  dollars,  con- 
ditioned as  required  by  section  943  of  the  Code  of  Civil 
Procedure,  that  appellant  should  obey  any  order  of  the 
appellate  court  made  on  said  appeal.  The  judgment  was 
affirmed  and  the  remittitur  filed  with  the  clerk  of  the  lower 
court  on  March  28,  1916,  notice  of  which  fact  was,  on  April 
7,  1916,  duly  given  to  defendant's  attorney  of  record.  No 
delivery,  however,  of  the  film  was  made,  and  on  May  4, 
1916,  plaintiff  demanded  of  defendant  herein  payment  of 
the  sum  of  one  thousand  dollars,  found  by  the  court  to  be 
the  value  thereof  and  which  sum  defendant  by  said  under- 
taking agreed  to  pay  in  the  event  of  Nelson's  failure  to  de- 
liver the  film.  In  the  absence  of  such  delivery  and  payment 
of  said  sum  so  demanded  not  being  made,  plaintiff,  on 
May  5,  1916,  brought  this  action  to  recover  upon  the  under- 
taking, and  as  a  result  of  the  trial  thereof  judgment  was 
rendered  in  favor  of  plaintiff,  from  which  defendant  has 
appealed  upon  the  judgment-roll  alone. 

The  chief  error  complained  of  is  that  the  court  erred  in 
permitting   plaintiff  during  the   trial  to  file   an   amended 
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complainty  over  the  objection  of  defendant  that  the  under* 
taking  declared  on  in  the  original  complaint  was  a  differ- 
ent undertaking  from  that  set  forth  in  the  amended  com- 
plaint, and,  therefore,  the  last  complaint  stated  a  new  and 
different  cause  of  action  from  that  involved  in  the  original 
complaint.  In  other  words,  that  the  cause  of  action  set 
forth  in  the  amended  complaint  was  a  new  and  distinct 
cause  of  action  from  that  contained  in  the  original  com- 
plaint, a  course  of  procedure  which,  as  held  in  Bownum  v. 
WoMke,  166  CaL  128,  [Ann.  Cas.  1915B,  1011,  135  Pac.  37], 
18  not  permissible. 

[1]  On  appeal  every  presumption  must  be  indulged  in 
favor  of  the  regularity  of  the  rulings  of  a  court  of  general 
jurisdiction.  Hence,  where  an  appellant  complains  of  errors 
committed  by  the  trial  court,  it  devolves  upon  him  to  pro- 
duce a  duly  authenticated  record  affirmatively  showing  the 
alleged  error;  otherwise  the  court  on  appeal  must,  if  under 
any  circumstances  the  ruling  could  be  deemed  correct,  as- 
sume that  such  condition  or  circumstance  was  made  to  ap- 
pear. [2]  As  stated,  the  appeal  is  on  the  judgment-roll 
alone,  and  whUe  there  is  printed  in  the  transcript  a  copy 
of  a  minute  order  showing  that  defendant  objected  to  the 
filing  of  the  amended  complaint,  such  minute  entry  is  no 
part  of  the  judgment-roll  (Code  Civ.  Proc,  sec.  670),  and 
since  the  alleged  erroneous  ruling  is  not  authenticated  as 
irequired  by  law,  we  cannot  review  the  error  predicated 
thereon  for  the  purpose  here  invoked  by  appellant.  {Nolie 
V.  Nolie,  29  Cal.  App.  126,  [154  Pac.  873] ;  De  Pedrorena  v. 
HotcJikiss,  95  Cal.  636,  [30  Pac.  787].)  In  the  absence  of 
any  record  showing  that  defendant  objected  to  the  filing  of 
the  amended  complaint,  we  must  assume,  for  aught  that  ap- 
pears to  the  contrary,  that  defendant  in  express  terms  con- 
sented to  the  filing  thereof,  in  which  case,  conceding  that 
without  such  assent  the  court  erred,  it  is  in  no  position  to 
complain. 

[3]  As  stated,  the  defendant  in  the  suit  of  this  plaintiff 
against  Nelson  was  notified  on  April  7,  1916,  that  the  su- 
preme court  had  affirmed  the  judgment  from  which  the 
appeal  was  prosecuted,  and  transmitted  the  remittitur 
therein  to  the  clerk  of  the  trial  court.  The  failure  within 
a  reasonable  time  to  deliver  the  film  as  required  by  the 
judgment  constituted  a  breach  of  the  undertaking  and  agree- 
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ment  contained  therein  for  snch  conditional  delivery,  for 
which  breach  plaintiflP  was  entitled  to  recover  the  sum 
thereby  fixed  by  the  court  as  the  value  of  the  property. 
[4]  The  court  found  that  not  until  July  12,  1916,  and 
after  the  commencement  of  this  action  and  during  the 
progress  of  the  actual  trial  thereof,  was  a  delivery  tendered, 
and  that  such  delay  in  delivering  the  film  was  without 
excuse  or  justification.  Plaintiff 's  right  to  recover  the  amount 
of  money  specified  in  the  undertaking  to  be  paid  in  lieu  of 
the  delivery  of  the  property  so  ordered  was  unaffected  by 
the  tender  thereof  made  during  the  trial. 

There  is  no  merit  in  appellant's  contention  that  plaintiff 
in  its  action  should  have  sued  for  a  delivery  of  the  personal 
property,  rather  than  for  the  amount  specified  in  the  under- 
taking. 

The  judgment  is  aflSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  3082.     Second  Appellate  District,  Divisioii  One. — ^Norember 

8,   1919.] 

HENRY  JACKSON  BEGGS,  Respondent,  v,  MABEL  B. 
RIORDAN  et  al.,  Defendants;  MABEL  B.  RIORDAN. 
Appellant. 

[1]  Judgments — Motion  to  Sst  Aside — Pboceedino  Under  Land  Titlk 
X^-^ — SuTFiciENGY  07  AvFiDAViT  ov  MsBiTs. — ^Upon  a  motion  to 
set  aside  a  judgment  obtained  in  a  proceeding  commenced  under 
the  provisions  of  the  land  title  law  adopted  by  the  initiative 
method  at  the  general  election  of  November  3,  1914,  and  in  which 
the  petitioner  sets  forth  in  his  petition  that  his  title  was  acquired 
by  two  certain  tax  deeds,  a  sufficient  affidavit  of  merits  is  pre- 
sented where  the  defendant  states  in  her  affidavit  that  she  "has 
fully  and  completely  stated  all  the  facts  of  the  .pass  to  her 
counsel  .  .  .  and  that  she  has  been  informed  that  she  has  a  full 
and  complete  defense  to  said  action/'  and  points  out  some  of  the 
alleged  defects  in  petitioner's  tax  deeds,  and  the  affidavit  of  her 
attorney  recites  that  he  ''has  examined  the  tax  deeds  and  pro* 
eeedings  leading  up  to  the  issuing  of  the  tax  deeds  upon  which 
plaintiff's  action  is  based,  and  finds  that  there  are  numerous 
irregularities  in  the  proceedings,  making  said  deeds  and  the  pro- 
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eeedings  therein  void  from  the  beginning.  That  he  has  advised 
defendant  .  •  .  that  she  has  a  good  and  complete  defense  to  the 
action  (yf  plaintiff  herein  upon  the  merits  thereof/'  and  that 
the  defendant  ''is  the  owner  in  fee  and  record  owner  of  said 
property  subject  only  to  the  alleged  claims  of  said  tax  deed, 
which  are  void." 

APPEAL  from  an  order  of  the  Superior  Court  of  Orange 
County,  denying  a  motion  to  set  aside  a  judgment.  W.  H. 
Thomas,  Judge.    Reversed. 

The  faets  are  stated  in  the  opinion  of  the  court. 

John  P.  Poole  for  Appellant. 

"Walter  Eden  for  Respondent 

CONREY,  P.  J. — Defendant  Riordan  appeals  from  an 
order  denying  her  motion  to  set  aside  the  judgment  ren- 
dered against  her  and  permit  her  to  defend.  The  proceed- 
ing was  commenced  by  petitioner  Beggs  under  the  provisions 
of  the  land  title  law  adopted  by  the  initiative  method  at 
the  general  election  of  November  3,  1914.  Petitioner  set 
forth  in  his  petition  that  his  title  to  the  two  lots  described 
in  the  petition  was  acquired  by  virtue  of  two  certain  tax 
deeds  of  date  September  25,  1915.  The  judgment  purport- 
ing to  establish  petitioner's  title  and  to  authorize  registra- 
tion thereof  is  based  upon  findings  which  recite  that  de- 
fendant Riordan  could  not  with  reasonable  diligence  be 
found  and  served  in  this  state,  and  that  service  was  made 
by  publication  of  the  statutory  notice  and  by  mailing  of  a 
copy  thereof  to  appellant's  last  known  place  of  residence. 

[1]  Under  the  circumstances  shown  by  the  record  there 
is  no  doubt  that  appellant's  motion,  which  was  made  within 
one  year  after  the  rendition  of  the  judgment,  should  have 
been  granted,  if  the  affidavits  of  merits  upon  which  the 
motion  was  made  were  sufficient.  (Code  Civ.  Proc,  sec. 
473.)  In  her  affidavit  appellant  stated  ''that  affiant  has 
fully  and  completely  stated  all  the  facts  of  the  case  to  her 
counsel  herein,  and  that  she  has  been  informed  that  she 
has  a  full  and  complete  defense  to  said  action."  The  affi- 
davit of  her  attorney  contains  the  following:  **That  affiant 
has  examined  the  tax  deeds  and  record  of  the  proceedings 
leading  up  to  the  issuing  of  the  tax  deeds  upon  which  plain- 
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tiff's  action  is  based,  and  finds  that  there  are  numerous  ir- 
regularities in  the  proceedings,  making  said  deeds  and  the 
proceedings  therein  void  from  the  beginning.  That  he  haa 
advised  defendant  herein,  Mabel  B.  Riordan,  that  she  has 
a  good  and  complete  defense  to  the  action  of  plaintiff  herein 
upon  the  merits  thereof.  The  defendant  herein,  Mabel  B. 
Riordan,  is  the  owner  in  fee  and  record  owner  of  said  prop- 
erty subject  only  to  the  alleged  claims  of  said  tax  deeds, 
which  are  void.  That  some  of  said  irregularities  are  duly 
set  out  in  the  affidavit  of  defendant  herein."  The  affidavit 
of  defendant  pointed  out  some  of  the  alleged  defects  in 
petitioner's  tax  deeds,  stating,  among  other  things,  *'that 
the  taxes  on  said  property  were  extended  for  a  greater  sum 
than  was  due,  and  the  property  was  sold  to  the  state  for  a 
sum  greater  than  was  due  for  said  year."  Appellant,  in 
connection  with  her  motion  (although  that  part  of  said  sec- 
tion 473  requiring  the  presentation  of  such  answer,  does 
not  apply  to  a  motion  for  relief  upon  the  grounds  specified 
in  the  motion),  tendered  a  verified  answer  denying  the  plain- 
tiff's alleged  ownership  of  the  land,  and  alleging  that  ap- 
pellant was  the  owner  in  fee  and  entitled  to  possession 
thereof. 

We  think  that  the  affidavits  of  merits  were  sufficient  and 
that  the  court  erred  in  denying  the  motion.  {Oray  v. 
Lawlor,  151  Cal.  352,  356,  [12  Ann.  Cas.  990,  90  Pac.  691] ; 
Osmont  V.  All  Persons,  etc.,  165  Cal.  587,  590,  [133  Pac 
480].) 

The  order  is  reversed. 

Shaw,  J.,  and  James,  J.,  concurred. 
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[Git.   No.   2680.     First  Appellate  Distriety   DivisiQii   One.— November 

10,  1919.] 

EAT  aOWEB,  Respondent,  v.  A.  A.  BEETRAND  et  al., 

Appellants. 

[1]  Sales — Salb  or  8xe3>s  bt  Gboweb  fob  AccoxrKT  or  Mobtoaou — 
Action  fob  Pubghasb  Peicb— Evidbnob — Finding. — In  this  action 
to  recover  the  purchase  price  of  a  quantity  of  seeds  which  the 
lessee  of  certain  land  had  agreed  in  writing  to  grow  and  sell  to 
defendants  at  a  given  price  but  which,  after  the  execution  of 
such  contract,  he  had  mortgaged  to  plaintiff  as  security  for  the 
payment  of  an  indebtedness,  the  seeds,  after  being  grown,  having, 
with  the  consent  of  plaintiff,  been  shipped  to  defendants  in 
fulfillment  of  their  contract,  the  trial  court  properly  concluded 
from  the  evidence  that  the  sale  was  made  by  the  lessee  for  the 
account  of  plaintiff. 

[2]  Id.— Notice  to  Pubchaseb  of  Ownebship— Subsequent  Advances 
TO  Gboweb — BEiiiBUBSEMENT. — Where  at  the  time  such  seeds  were 
delivered  to  defendants  they  were  notified  that  the  seeds  were 
the  property  of  plaintiff  and  thereafter  they  made  further  ad- 
vances to  the  grower,  they  were  not  entitled  to  reimburse  them- 
selves from  the  proceeds  of  the  property. 

[3]  Statute  of  Fbauds — Failube  to  Pi-bad— Waiveb.— Where  the 
statute  of  frauds  is  not  pleaded  nor  the  question  raised  in  the 
trial  court,  such  matter  cannot  be  considered  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Hugh  K.  McKevitt  and  W.  H.  Hyatt  for  Appellants. 

Cooley  &  Lachmund  and  David  L.  Levy  for  Bespondent 

BICHABDS,  J.— One  Tagi,  a  Japanese,  entered  into  a 
contract  with  the  defendants  by  which  he  agreed  to  grow  a 
quantity  of  seeds,  and  to  sell  them  to  the  defendants  at  a 
given  price.  This  contract  was  in  writing.  Shortly  there- 
after Yagi,  who  had  a  lease  of  certain  land  of  the  plaintiff, 
upon  which  he  contemplated  growing  said  seeds  and  other 
crops,  mortgaged  to  plaintiff  the  crop  of  seeds,  etc.,  to  be 
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produced,  as  security  for  the  payment  of  an  indebtedness. 
By  said  mortgage  Tagi  undertook  to  harvest  said  crop  and 
deliver  it  to  the  plaintiff,  the  mortgagee,  in  default  of  which 
the  latter  was  empowered  to  take  possession  of  it,  dispose 
of  it,  and  apply  the  proceeds  in  settlement  of  Yagi's  in- 
debtedness to  him.  This  mortgage  was  recorded  in  the 
county  in  which  the  land  was  situated.  In  due  time  Yagi 
produced  the  crop  and  harvested  it.  The  indebtedness  to  the 
plaintiff  was  not  paid,  and  having  been  apprised  by  Yagi 
of  the  contract  between  him  and  the  defendants  for  the  sale 
of  the  seeds,  the  plaintiff  consented  to  their  shipment  by 
Yagi  to  the  defendants  in  fulfillment  of  the  contract.  This 
being  done,  the  plaintiff  demanded  of  defendants  payment 
for  the  seeds,  which,  not  being  forthcoming,  he  brought  thia 
action. 

At  the  conclusion  of  the  introduction  of  evidence  the 
plaintiff  was  permitted  to  file  an  amended  complaint  to 
conform  to  the  proofs  introduced,  which  complaint  declared 
upon  a  sale  of  the  seeds  by  plaintiff  to  the  defendants 
through  Yagi  as  plaintiff's  agent.  The  trial  court  found  in 
favor  of  plaintiff,  allowing  defendants,  however,  to  set  off 
against  the  price  of  the  seeds  all  amounts  due  them  from 
Yagi  up  to  the  time  of  the  filing  of  the  complaint,  the  court 
regarding  such  filing  as  notice  to  the  defendants  that  the 
sale  was  by  the  plaintiff  and  not  by  Yagi  on  his  own  ac- 
count. This  left  due  from  Yagi  to  the  defendants  certain 
advances  made  by  them  after  such  notice  and  which  they 
would  be  entitled  to  deduct  from  the  price  of  the  seeds 
if  Yagi  was  in  fact  the  owner  thereof,  and  the  sale  is  to  be 
regarded  as  one  made  by  him  on  his  own  account. 

[1]  The  main  question  in  the  case  is  whether  the  evi- 
dence supports  the  conclusion  of  the  trial  court  that  the 
sale  must  be  regarded  as  one  made  by  Yagi  for  the  account 
of  the  plaintiff,  the  appellant  contending  that  the  evidence 
is  insuf&cient  to  support  this  conclusion. 

A  careful  consideration  of  the  evidence  convinces  us  that 
this  finding  of  the  trial  court  should  stand.  Certain  facts 
are  shown  in  the  evidence  fully  warranting  the  court's  con- 
clusion. They  may  be  briefly  referred  to.  In  the  first  place, 
plaintiff's  mortgage  imposed  upon  Yagi  the  obligation  to  de- 
liver to  him  the  crop.  Whether  it  was  actually  so  delivered 
prior  to  its  shipment  to  the  defendants  or  not  it  is  certain 
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that  the  plaintiff  testified  that  it  was  in  his  possession,  and 
that  he  authorized  Yagi  to  ship  it  to  the  defendants  in 
fulfillment  of  the  contract  previously  entered  into  by  Yagi 
with  them.  The  crop  being  shipped  to  the  defendants 
under  this  authorization,  Yagi  in  writing  notified  them  that 
the  seeds  were  the  property  of  the  plaintiff,  and  that  the 
money  due  therefor  should  be  paid  to  him.  Up  to  the 
time  of  this  notification  the  defendants  might  well  have 
supposed  that  the  seeds  were  shipped  to  them  by  Yagi 
on  his  own  account  and  in  fulfillment  of  their  contract  with 
him,  and  in  calculating  the  amount  due  to  the  plaintiff  the 
court  allowed  the  defendant  to  deduct  all  sums  due  from 
Yagi  to  them  up  to  the  time  of  such  notification,  such  sums 
consisting  of  advances  made  by  them  upon  the  strength  of 
their  contract  for  the  purchase  of  the  seeds.  [2]  The 
amount  for  which  the  court  awarded  judgment  to  the  plain- 
tiff was  the  balance  left  after  these  deductions  were  made 
and  against  which  the  defendants  vainly  sought  to  offset  ad- 
vances made  to  Yagi  after  they  were  notified  both  orally 
and  in  writing  of  the  interest  of  the  plaintiff  in  the  prop- 
erty affected.  If,  thereafter,  they  made  further  advances  to 
Yagi,  they  cannot  equitably  demand  that  they  be  permitted 
to  reimburse  themselves  from  the  proceeds  of  property 
which,  according  to  the  evidence  above  narrated,  belonged 
to  the  plaintiff. 

The  appellants  also  contend  that  even  accepting  the  trial 
court's  conclusion  that  the  evidence  sustains  a  sale  by  the 
plaintiff  to  the  defendants  through  Yagi  as  an  undisclosed 
agent,  nevertheless  it  erred  in  not  allowing  to  them  a  fur- 
ther sum  of  three  hundred  dollars.  Among  the  items 
claimed  by  defendants  was  a  note  for  the  sum  of  five  hun- 
dred dollars,  executed  prior  to  the  time  of  the  sale  of  the 
seeds,  and  upon  which,  according  to  their  contention,  noth- 
ing had  been  paid.  Upon  this  item  the  court  allowed  only 
two  hundred  dollars,  basing  its  finding  in  this  regard  upon 
admissions  of  the  defendants  that  only  that  amount  was 
due.  We  think  there  was  suflBcient  evidence  to  warrant  this 
conclusion,  and  we  cannot,  therefore,  interfere  with  it. 

[3]  The  appellants  in  their  closing  brief  raise  for  the 
first  time  the  question  of  the  effect  of  the  statute  of  frauds  on 
the  verbal  ratification  by  plaintiff  of  a  contract  required  to 
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be  in  writing — referring  to  the  contract  for  the  sale  of  the 
seeds,  the  value  of  which  considerably  exceeded  fifty  dollars. 

We  think  there  are  two  answers  to  this  last  point,  viz., 
that  the  statute  was  not  pleaded  nor  the  question  raised  in 
the  trial  court,  nor,  indeed,  until  the  closing  brief  of 
the  appellants,  and,  second,  the  ratification  of  the  sale  is 
by  the  judgment  only  given  effect  as  of  the  date  of  the  filing 
of  the  complaint,  at  which  time  the  seeds  had  been  delivered, 
thus  we  think  eliminating  the  statute  both  as  to  the  sale  and 
the  verbal  ratification  thereof. 

For  the  reasons  given  the  judgment  is  affirmed. 

Waste,  P.  J.,  and  Bardin,  J.,  pro  tem,^  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  8,  1920. 

All  the  Justices  concurred. 


[Crim.  No.  679.    Second  Appellate  District,  DiTuion  One. — November 

10,  1919.] 

THE  PEOPLE,  Respondent,  V.EVELYN  EOSENKRANTZ, 

Appellant. 

[1]    APPEA.L— -CONPLICTINO    TESTIMONY— WhBN    iMPORTANT.—WMle    the 

appellate  court  has  no  concern  with  any  attempt  to  reconcile  con- 
flicting testimonj,  euch  a  condition  of  the  case  becomes  important 
in  considering  objections  urged  to  the  introduction  of  testimony, 
rulings  as  to  which  are  assigned  as  errors  of  the  court  arising 
during  the  course  of  the  trial. 

[2]  Cbiminal  Law — ^Uttebinq  Fictitious  Check — Evidbncb  of  Lisb 
Tbansactioms. — In  a  prosecution  for  feloniously  and  fraudu- 
lently making  and  passing  a  check  drawn  upon  a  certain  bank 
without  having  money  or  credit  at  that  bank  with  which  to  meet 
the  demand,  testimony  of  like  fraudulent  transactions  may  be 
shown  against  the  defendant  so  accused  in  order  to  Ulustrate  the 
intent    with    which    the    particular    act    waa    committed. 

[3]  Id. — Reason  fob  Befusal  to  Pay  Checks — Insufficient  Proof 
— ^TBsniiONT  Inadmissible. — In  such  a  prosecution,  testimony  of 

3.  Admissibility  in  criminal  prosecution  of  evidence  to  prove 
other  crime  as  affected  by  degree  or  sufficiency  of  the  evidence, 
note,  8  A.  Xb.  &.  784. 
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prior  tranaaetions  inyolving  eheeks  of  the  defendant  which  were 
not  paid  by  the  bank  drawn  npon  if  not  completed  by  a  showing 
as  to  why  the  checks  were  not  paid  by  the  bank,  should  be 
withdrawn  from  the  consideration  of  the  jury  and  stricken  from 
the  record. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Diego  County.    T.  L.  Lewis,  Judge.    Eeversei 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  M.  Qordon  for  Appellant. 

U.  S.  Webb,  Attomey-Qeneral,  Joseph  L.  Lewinsohn,  Dep- 
uty Attomey-Qeneral,  and  Jerry  H.  Powell  for  Respondent. 

JAMES,  J. — Appeal  from  a  judgment  of  imprisonment 
and  from  an  order  denying  to  the  defendant  a  new  trial. 

The  appellant  was  convicted  of  a  felony,  the  specific 
offense  charged  in  the  information  being  that  she  feloni- 
ously and  fraudulently  made  and  passed  a  check  drawn 
upon  a  San  Diego  bank  for  the  sum  of  forty-five  dollars 
without  having  money  or  credit  at  that  bank  with  which 
to  meet  the  demand.  The  evidence  was  suflScient  to  justify 
the  conclusion  that  the  check  had  been  passed  as  charged 
in  the  information,  although  had  the  jury  believed  the 
statements  made  by  the  appellant  in  her  testimony  it  might 
have  reached  a  contrary  verdict.  [1]  However,  this  court 
has  no  concern  with  any  attempt  to  reconcile  conflicting 
testimony,  but  such  a  condition  of  the  case  does  become 
important  in  considering  certain  objections  urged  to  the  in- 
troduction of  testimony,  rulings  as  to  which  are  assigned  as 
errors  of  the  court  arising  during  the  course  of  the  trial. 
[2]  The  prosecution  not  only  made  proof  of  the  passing 
of  the  particular  check  set  out  in  the  information,  but 
showed  transactions  had  at  a  prior  time  between  the  appel- 
lant and  persons  other  than  the  original  complainant  herein. 
This  testimony,  if  complete,  was  admissible  under  the  well- 
known  rule  that  like  fraudulent  acts  may  be  shown  against 
a  defendant  so  accused  in  order  to  illustrate  the  intent  with 
which  the  particular  act  was  committed.  [3]  Here  the 
attempt  was  to  show  that  other  checks  had  been  passed  by 
appellant  which  were  not  paid  because  of  insufi&cient  funds 
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or  credit  at  the  bank  upon  which  they  were  drawn.  The 
testimony  as  to  three  of  such  instances  fell  short  of  showing 
the  reason  why  the  check  so  issued  and  passed  was  not  paid 
by  the  bank  upon  which  it  was  drawn.  The  witnesses  were 
allowed  to  testify  that  they  paid  appellant  money  and  took  her 
check  and  that  the  check  was  sent  to  "the"  bank  and  returned. 
In  one  case  a  witness  testified  that  ''she  thought"  that  the 
check  had  been  presented  to  a  bank,  but  she  had  no  actual 
knowledge  as  to  the  fact.  For  aught  that  appeared  in  tes- 
timony, in  each  of  these  instances  involving  prior  claimed 
fraudulent  acts  of  appellant  many  reasons  may  have  existed 
other  than  that  the  appellant  had  not  suflBcient  credit,  which 
led  the  banks  to  return  the  checks.  The  checks  themselves, 
when  offered  in  evidence,  were,  upon  objection,  rejected  by 
the  court,  but  the  court  refused  to  strike  out  the  oral  testi- 
mony that  had  been  given  concerning  the  passing  of  them. 
There  was,  therefore,  carried  to  the  jury  the  suggestion  that 
these  transactions  may  have  been  fraudulent  and  the  effect 
may  have  been  to  influence  the  jury  in  passing  upon  the 
credibility  of  the  defendant  as  a  witness.  We  have  before 
stated  that  she  gave  an  explanation  with  reference  to  the 
particular  transaction  charged,  which,  if  believed,  would 
have  resulted  in  a  verdict  of  acquittal.  The  court  directly 
attracted  the  attention  of  the  jury  to  the  evidence  refer- 
ring to  the  previous  transactions  by  instructing  it  as  to 
the  purpose  for  which  such  evidence  was  received.  We 
think  that  the  testimony,  not  being  completed  with  a  show- 
ing as  to  why  the  checks  were  not  paid  by  the  banks, 
should  have  been  withdrawn  from  the  consideration  of  the 
jury  and  stricken  from  the  record.  We  think  it  cannot  be 
said  that  a  miscarriage  of  justice  has  not  resulted.  After 
hearing  the  defendant's  testimony  the  jury  might  have 
adopted  her  version  of  the  transaction  charged ;  with  the  evi- 
dence of  previous  transactions  of  alleged  like  kind,  the  jury 
would  most  likely  have  drawn  the  inference  that  in  the  prior 
transactions  appellant  had  committed  similar  offenses,  with- 
out understanding  that  that  proof  failed  to  establish  that 
the  acts  so  described  were  guilty  ones. 

The  claim  as  to  other  alleged  errors,  as  made  by  appel- 
lant, we  think,  is  without  merit. 

The  judgment  and  order  are  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 
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[Grim.  Ko.  685.     Second  Appellate  District,  Division  One. — ^Novembei^ 

12,  1919.] 

In  the  Matter  of  the  Application  of  FLORENCE   MIL- 
STEAD  et  al.  for  a  Writ  of  Habeas  Corpus. 

£1]  Peace  Ofpicbes — Abrbst  Without  Wabeant — False  Impeison- 
MENT. — Where  a  rooming-house  ordinance  makes  it  a  misdemeanor 
for  anj  person  to  resort  to  a  rooming-house,  lodging-house,  hotel, 
or  other  place  for  the  purpose  of  having  therein  sexual  inter- 
course with  a  person  to  whom  he  or  she  is  not  married,  no  au- 
thority resides  in  a  police  officer  to  make  the  arrest  of  any  such 
person  without  a  warrant,  unless  all  of  the  acts  essential  to  make 
out  the  crime  are  committed  in  the  actual  presence  and  view  of 
such  officer.  The  arrest  of  a  person  upon  suspicion,  or  upon 
information  of  others,  that  a  misdemeanor  has  been  committed 
is  wholly  unauthorized  and  the  arrest  in  such  a  case,  being 
without  process,  makes  the  person  who  accomplishes  the  same 
guilty  of  false  imprisonment,  which  is  either  a  high-grade  mis- 
demeanor or  a  felony,  depending  upon  the  use  or  nonuse  of  vio- 
lence in  effecting  the  arrest. 

[2]    POUCS    POWEBr— VIOI.ATION    OF    BOOMING-HOUSB    ORDINANCE— QUAE- 

AKTiNE  Begulations. — The  health  department  of  a  city  enacting 
such  a  rooming-house  ordinance  may  not  assume,  without  any 
previous  knowledge,  information,  or  report  as  to  the  individual 
concerned,  that  every  person  arrested  by  officers  and  booked  at 
the  city  jail  as  having  violated  such  ordinance  is  reasonably  likely 
to  be  affiicted  with  a  quarantinable  disease,  and  by  a  general 
instruction  cause  all  such  persons  to  be  held  without  bail  and 
under  pretended  quarantine  pending  investigation  as  to  their  con- 
dition. 
[3]  Id. — Reasonable  Cause  for  Quabantinb— Duties  of  Health 
Authorities. — ^Where  a  sufficient  reasonable  cause  exists  to  be- 
lieve that  a  person  is  afflicted  with  a  quarantinable  disease,  the 
health  authorities  have  the  right  to  examine  into  the  case  and, 
in  a  proper  way,  determine  the  fact,  but  such  preliminary  in- 
vestigation must  be  made  without  delay,  and  if  quarantining  is 
found   to  be  justifiable,   only   such   quarantine   measures   may   be 

1.  Arrest  without  warrant  by  peace  officer  for  misdemeanor  com- 
mitted in  his  presence,  note,  9  Ann.  Caa.   623. 

3.  Compulsory  examination  for  venereal  disease,  note,  2  A.  L.  K. 
1332. 

Bight  of  one  detained  pursuant  to  quarantine  to  habeas  corpus, 
note,  2  A.  !■.  B.  1542. 
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resorted  to  as  are  reasonably  necessary  to  protect  the  publie 
health,  remembering  that  the  persons  so  affected  are  to  be  treated 
as  patients  and  not  as  criminaUk 

PROCEEDING  in  Habeas  Corpus  to  secure  the  release  of 
persons  imprisoned  in  the  city  jail  pending  examination  as 
to  their  being  afflicted  with  a  quarantinable  disease.  Peti- 
tioners ordered  discharged. 

The  facts  are  stated  in  the  opinion  of  the  court 

David  D.  Sallee  and  (Jesner  Williams  for  Petitioneni. 

Erwin  W.  Widney,  City  Prosecutor,  and  J.  D.  Taggart, 
Deputy  City  Prosecutor,  for  Respondent. 

THE  COURT. — Habeas  corpus.  Petitioners  herein  prose- 
cute this  writ  for  the  purpose  of  being  relieved  from  im- 
prisonment in  the  city  jail  of  Los  Angeles  city,  the  petition 
setting  forth  that  they  were  therein  held  without  process 
or  warrant  of  law.  It  is  alleged  in  the  petition  that  at  1 
o'clock  A.  M.  on  a  certain  Sunday  morning  of  August,  peti- 
tioners were  arrested  by  police  officers  in  Los  Angeles  city; 
that  such  officers  h^d  no  warrant  for  the  arrest  of  petition- 
ers and  that  upon  being  arrested  petitioners  were  held  in 
the  city  jail  until  the  hour  of  8  o'clock  P.  M.  of  the  same 
day,  without  having  been  taken  before  a  magistrate  or  being 
permitted  to  give  bail.  At  the  last-named  hour  a  writ  of 
Tiabeas  corpus  was  secured  from  a  judge  of  the  superior 
court  and  hearing  thereafter  had  thereon.  It  is  alleged, 
further,  that  the  arrest  was  made  by  the  officers  under  the 
claim  that  petitioners  were  violating  an  ordinance  of  the 
city  of  Los  Angeles,  commonly  called  the  **  Rooming-house 
Ordinance";  that,  in  fact,  petitioners  had  not  violated  the 
provisions  of  said  ordinance.  The  return  made  by  the  chief 
of  police  admits  that  the  arrest  was  made  as  charged,  ex- 
cept that  it  is  set  forth  that  petitioners  were  at  the  time  of 
the  arrest  violating  the  provisions  of  the  ordinance  men- 
tioned, the  main  provisions  of  which  ordinance,  as  set  forth 
in  the  return,  being  as  follows:  *'Sec.  2.  It  shall  be  un- 
lawful for  any  person  to  resort  to  any  rooming-house,  lodg- 
ing-house, hotel,  or  other  place  in  the  city  of  Los  Angeles, 
for  the  purpose  of  having  therein  sexual  intercourse  with  a 
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person  to  whom  he  or  she  is  not  married/'  A  farther  state- 
ment in  the  return  declares  that  for  two  years  or  more  last 
past  it  has  been  the  practice  of  the  health  department  of 
the  city  to  examine  all  persons  brought  to  the  city  jail 
''charged  with  the  yiolation  of  said  Ordinance  25640,  or 
charged  with  any  other  offense  involving  sexual  immoralities 
or  lewdness,  to  determine  the  freedom  of  such  persons  from 
contagious  and  infectious  quarantinable  venereal  disease." 
The  return  further  states  that  ''about"  one  thousand  per* 
sons  have  been  examined  within  the  time  mentioned  and 
"that  it  has  been  the  experience  of  such  examining  and 
investigating  olScers  of  said  health  department  that  about 
ninety  per  cent  of  the  women  so  arrested  and  charged  are 
Found  to  be  afflicted  with  contagious  and  infectious  venereal 
disease  in  some  form;  that  for  the  past  two  years  or  there- 
abouts a  part  of  said  city  jail  has  been  set  aside  for  the 
detention  and  quarantine  of  women  so  arrested  and  charged, 
pending  a  positive  determination  by  the  officers  of  said 
health  department  of  their  freedom  from  such  disease."  It 
is  then  stated  that  the  woman  petitioner  was,  upon  her  being 
arrested,  detained  in  quarantine  pending  investigation  as 
to  her  condition,  and  that  petitioner  Dillon  was  likewise 
detained  in  another  portion  of  the  jail  pending  like  deter- 
mination as  to  his  condition.  It  is  shown  also  by  the  return 
that  up  to  the  time  that  the  superior  court  issued  its  writ  of 
habeas  corpus  no  examination  had  been  made  of  the  parties. 
Digesting  the  admitted  facts  shown  on  the  part  of  re- 
spondent, it  appears  that  whenever  persons  arrested  for  vio- 
lating said  rooming-house  ordinance  are  brought  to  the  city 
jail  they  are,  by  the  chief  of  police,  held  without  bail  and 
under  pretended  quarantine  by  reason  of  a  general  instruc- 
tion given  by  the  health  department  of  Los  Angeles  city,  and 
without  any  knowledge  being  had  on  the  part  of  the  health 
department  or  its  inspectors  which  would  give  rise  to  reason- 
able cause,  or  even  suspicion,  that  the  persons  so  detained 
are  afflicted  with  contagious  or  infectious  venereal  disease. 
The  ordinance  in  question  is  not  an  ordinance  designed  par- 
ticularly to  cover  cases  of  prostitution;  in  fact,  it  would 
seem  to  exclude  persons  committing  illicit  sexual  acts  at 
their  established  place  of  abode,  regardless  of  the  character 
of  such  persons.  The  return,  as  already  appears,  shows  that 
the  practice  of  the  health  department  is  to  cause  persons 
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to  be  examined  who  may  be  "charged*'  with  the  misde- 
meanor under  the  ordinance.  As  the  facts  show  in  this 
case,  quarantine  is  pretended  to  be  made  in  advance  of  the 
ascertainment,  in  a  legal  way,  of  the  fact  as  to  whether  the 
ordinance  has  been  violated  by  the  persons  charged.  As 
to  how  long  this  preliminary  quarantine  continues,  we  can 
only  conjecture  that  the  time  is  regulated  wholly  by  the 
will  of  the  health  department.  Meanwhile,  the  persons  sub- 
jected to  this  restraint,  while  they  were  arrested  under 
the  authority  of  the  criminal  law,  must  remain  in  custody 
without  being  allowed  bail,  and,  we  may  assume  from 
some  quarantine  rules  set  forth  in  the  brief  of  respond- 
ent, without  the  privilege  of  conferring  with  any  person, 
except  such  as  the  health  department  may  permit  to  visit 
them.  In  the  event  that  the  individuals  detained  are 
not  willing  to  submit  their  persons  to  examinations  of 
a  highly  private  nature,  we  can  also  conjecture  that  their 
detention  may  be  prolonged  until,  by  the  force  of  that 
coercion  and  to  escape  confinement  behind  jail  doors,  they 
may  submit  to  the  demands  of  the  health  officers.  The 
respondent  chief  of  police  seems  to  occupy  two  positions 
here:  one  as  custodian  of  the  criminally  charged  inmates 
of  the  city  prison,  and  the  other  as  quarantine  keeper, 
using  the  same  jail  as  a  quarantine  hospital.  The  right  of 
the  health  authorities  to  subject  the  person  of  an  individual 
afflicted  with  contagious  disease  to  quarantine  restraint  is 
an  extreme  measure  recognized  as  being  necessary  in  cases 
of  epidemics  and  instances  where  such  detention  is  necessary 
to  properly  protect  the  public  health.  Sick  persons  who 
are  subjected  to  such  quarantine  are  not  deemed  to  be  crim- 
inals, and  are  to  be  treated  with  every  consideration  and 
afforded  conveniences  reasonably  procurable  under  the  cir- 
cumstances. In  cases  such  as  this  persons  are  not  arrested 
under  any  direction  of  the  health  department,  but  are 
arrested  solely  and  only  because  it  is  claimed  they  have 
violated  the  provisions  of  an  ordinance  of  the  city.  [1]  In 
the  first  place,  the  offense  being  a  misdemeanor,  no  author- 
ity resides  in  a  police  officer  to  make  the  arrest  without  a 
warrant,  unless  all  of  the  acts  essential  to  make  out  the 
crime  are  committed  in  the  actual  presence  and  view  of 
such  officer.  The  arrest  of  a  person  upon  suspicion,  or  upon 
information  of  others,  that  a  misdemeanor  has  been  com- 
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mitted  is  wholly  unauthorized,  and  the  arrest  in  such  a 
case  being  without  process,  makes  the  person  who  accom- 
plishes the  same  guilty  of  false  imprisonment,  which  is 
either  a  high-grade  misdemeanor  or  a  felony,  depending 
upon  the  use  or  nonuse  of  violence  in  effecting  the  arrest. 
(Pen.  Code,  sec.  236.  See,  also,  on  the  right  to  make  arrests, 
sec.  840,  et  seq.,  Pen.  Code.)  We  have  referred  to  this  ques- 
tion here  because  it  appears  from  the  petition  that  this 
arrest  for  misdemeanor  was  made  late  in  the  night  (at  1 
o'clock  A,  M.),  and  the  verified  petition  declares  that  the 
petitioners  had,  at  the  time  of  their  arrest,  committed  no 
offense  against  the  law.  The  return  of  the  chief  of  police 
does  declare  (necessarily,  however,  upon  information  and 
belief)  that  petitioners,  at  the  time  of  their  arrest,  had  com- 
mitted a  misdemeaner.  No  facts  are  set  forth  showing  that 
the  misdemeanor  was  committed  in  the  presence  of  police 
officers,  which  condition  must  have  existed  to  make  the 
arrest  lawful  at  all.  However,  we  may  be  justified  in  pre- 
suming that  peace  officers,  in  endeavoring  to  apprehend  per- 
sons violating  the  municipal  regulation,  would  not  commit 
a  criminal  offense  of  a  much  more  serious  character  than 
that  which  they  accuse  the  persons  arrested  of  having  com- 
mitted. Hence,  for  the  purposes  of  this  case,  we  will  as- 
sume that  the  arrest  was  legally  made.  It  may  be  assumed, 
too,  that  under  the  laws  relating  to  the  public  health,  in- 
spection and  quarantine  may  be  made  of  persons,  animals, 
and  property  by  the  duly  constituted  health  authorities 
where  it  is  known,  or  appears  upon  reasonable  ground,  that 
the  person  so  subjected  to  inspection  or  quarantine  is  af- 
flicted with  contagious  or  infectious  diseases,  such  as  are 
enumerated  in  section  2979a  of  the  Political  Code.  [2] 
The  question  that  we  finally  reach  here  is  as  to  whether 
the  health  department  may  reasonably  assume,  without  any 
previous  knowledge,  information,  or  report  as  to  the  individ- 
ual concerned,  that  every  person  arrested  by  officers  and 
booked  at  the  city  jail  as  having  violated  the  "Eooming-house 
Ordinance"  is  reasonably  likely  to  be  afflicted  with  a  quar- 
antinable  venereal  disease.  If  it  could  be  assumed  that 
every  person  who  had  sexual  intercourse  with  another  to 
whom  he  or  she  was  not  married,  at  a  hotel  or  lodging-house 
at  which  they  might  meet  for  the  purpose,  was  a  person 
given  to  promiscuous  acts  of  sexual  intercourse,  then  we 
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might  agree  that,  in  part,  the  practice  of  the  chief  of  police 
and  health  department  in  such  cases  as  has  been  herein 
outlined  finds  some  justification  in  the  law.  But  we  do  not 
agree  that  any  such  general  deduction  should  be  made,  in 
view  of  the  great  concern  of  the  law  for  the  liberty  of 
individuals.  We  think  that  for  such  detention  to  be  legally 
justified,  the  return  of  the  officer  should  show  some  further 
reason  why  the  persons  so  detained  are  suspected  of  being 
afflicted  with  disease.  We  have  before  noted  that  this  ordi- 
nance appears  not  to  be  aimed  at  the  common  prostitute 
who  may  engage  in  illicit  intercourse  at  a  fixed  place  of 
abode.  We  have  called  attention  further  to  that  feature 
of  the  practice  which  denies  to  the  person  accused  the  right 
first  of  establishing  his  or  her  innocence  in  the  court  where 
the  charge  is  triable.  Virtually  the  health  officers,  through 
their  orders  to  the  chief  of  police,  say  to  the  individual: 
**We  don't  know  whether  you  are  guilty  of  this  offense  or 
not ;  if  you  were  guilty  we  think  it  would  furnish  reason  tx) 
suspect  that  you  are  afflicted  with  a  venereal  disease;  but 
whether  guilty  or  innocent,  you  have  been  arrested  and  you 
must  remain  confined  without  bail  and  without  being  per- 
mitted communication  with  the  outside  world,  except  with 
our  consent,  until  you  have  submitted  to  a  private  examina- 
tion and  convinced  us  that  you  are  free  from  the  taint  of 
disease."  The  bare  statement  of  this  proposition,  consid- 
ered in  view  of  all  the  safeguards  which  have  been  thrown 
around  the  liberty  of  the  individual,  is  shocking  to  our 
sense  of  justice.  [3]  Where  sufficient  reasonable  cause 
exists  to  believe  that  a  person  is  afflicted  with  a  quarantin- 
able  disease,  there  is  no  doubt  of  the  right  of  the  health 
authorities  to  examine  into  the  case  and,  in  a  proper 
way,  determine  the  fact.  Such  preliminary  investigation 
must  be  made  without  delay  and  if  quarantining  is  found 
to  be  justifiable,  such  quarantine  measures  may  be  resorted 
to  only  as  are  reasonably  necessary  to  protect  the  public 
health,  remembering  that  the  persons  so  affected  are  to  be 
treated  as  patients  and  not  as  criminals. 

Our  conclusion  is  that  the  return  in  this  case  does  not 
show  that  the  health  department  of  the  city  of  Los  Angeles 
had  reasonable  cause  to  believe  that  the  petitioners  were 
afflicted  with  a  contagious  or  infectious  disease  which  war- 
ranted their  being  placed  in  quarantine.    What  was  said  by 
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this  court  in  the  case  of  the  Application  of  Grace  Johnson, 
40  Cal.  App.  242,  [180  Pac.  644],  was  intended  to  be  read 
only  in  view  of  the  facts  of  that  particular  case.  That  was 
a  case  where  it  was  shown  that  the  petitioner  was  in  fact 
afiBicted  with  an  infectious  or  contagious  disease  and  that 
she  was  then  confined  in  a  hospital  especially  designed  for 
the  care  and  treatment  of  such  patients. 

It  is  ordered  that  petitioners  be  discharged  from  the  ciuh 
tody  of  the  chief  of  i>olice. 


[Giy.    No.   2955.     First   Appellate   Distriet,   Divisioii   Oiie.-~NoT«mber 

12,  1919.] 

J.   C.   PERGER,   Respondent,   v.   BERTRAM   W.   GEAR- 
HART,  Trustee,  etc..  Appellant. 

[1]  MxcHANio's  Lien — ^Wobk  Doni  bt  Ownir— -Time  ros  FmiNO 
Claim. — Under  section  1187  of  the  Code  of  CS?il  Procedure  as  it 
existed  prior  to  the  amendment  of  1919,  where  the  constmction, 
alteration,  or  repair  of  a  building  was  undertaken  by  the  owner, 
under  the  superintendence  of  one  of  its  employees,  a  person 
furnishing  labor  and  materials  was  not  entitled  to  a  lien  on  the 
property,  where  a  claim  of  lien  was  not  filed  within  thirty  days 
after  the  claimant  had  ceased  to  furnish  such  labor  and  materials. 

[2]  Id.— CbNSTiTunoNAL  Provisions  not  Selt-executino. — The  pro- 
visions of  the  state  constitution  touching  the  subject  of  the  liens 
of  materialmen,  laborers,  and  others,  upon  property  upon  which 
they  have  bestowed  labor  or  furnished  materials,  are  not  self- 
executing,  but  are  inoperative  except  as  supplemented  by  legisla- 
tion, and,  therefore,  are  not  paramount  to  the  statute  which 
prescribes  a  time  within  which  a  daim  of  lien  must  be  filed 
to  be  effective. 

[3]  Id. — Status  of  Claiicani>— Bubden  of  Pboof. — In  an  action  to 
foreclose  a  mechanic's  lien,  a  person  who  has  furnished  and  laid 
a  certain  quantity  of  roofing  for  an  agreed  price,  in  order  to  be 
entitled  to  the  benefit  of  the  provisions  of  the  statute  relating 
to  original  contractors,  and  to  be  placed  in  a  position  more  ad- 
vantageous than  that  occupied  by  a  materialman,  must  adduce 
proof  showing  that  his  status  was  that  of  a  eontraetor  rather 
than  of  a  materialmaiL 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.  H.  Z.  Austin,  Judge.  Modified  and  af- 
firmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Short  &  Sutherland  and  Carl  E.  Lindsay  for  Appellant. 

Everts  &  Ewing  for  Respondent 

BARDIN,  J.,  pro  tern, — ^During  the  early  part  of  the  year 
of  1916,  the  People's  Ice  Company,  a  corporation,  was  en- 
gaged in  the  construction,  alteration,  and  repair  of  certain 
of  its  buildings  upon  its  property  in  the  city  of  Fresno, 
California.  This  work  was  undertaken  by  the  corporation 
itself,  as  owner,  under  the  superintendence  of  one  of  its 
employees.  The  corporation,  falling  into  financial  difficul- 
ties, was  adjudicated  a  bankrupt  in  May  of  1916.  Among 
its  creditors  were  several  who  had  furnished  materials  for, 
and  who  had  performed  labor  upon,  the  buildings  referred 
to.  Eleven  claims  of  lien  were  filed  under  the  provisions 
of  the  mechanic's  lien  law  (Code  Civ.  Proc,  see.  1183 
et  seq.),  and  assignments  were  thereafter  made  to  the  plain- 
tiff of  the  specific  amounts  due  each  claimant,  and  also  of 
the  rights  of  the  lien  claimants  under  their  respective  claims 
of  lien. 

[1]  The  appeal  is  taken  from  the  portions  of  the  judg- 
ment which  are  founded  upon  the  claims  of  Swastika  Lum- 
ber Co.,  for  materials,  Kielelguhr  Company  of  America,  for 
materials,  Lewis  Electric  Company,  for  labor  and  materials, 
and  Valley  Roofing  Company,  for  labor  and  materials.  It 
is  admitted  in  the  brief  of  respondent  that  **no  one  of 
these  four  claims  were  filed  within  thirty  (30)  days  after 
the  claimant  had  ceased  to  furnish  materials  or  labor  for 
the  buildings  in  question."  Such  claims  were,  however,  all 
filed  within  sixty  days  after  each  respective  lien  claimant 
had  ceased  to  furnish  materials  or  perform  labor  upon  said 
buildings.  No  notice  of  completion  of  the  work  referred  to 
or  cessation  of  labor  thereon  was  ever  filed  by  the  People's 
Ice  Company,  but  on  March  21,  1916,  the  said  owner  noti- 
fied all  of  said  lien  claimants  that  it  had  abandoned  all 
further  work  on  its  said  property.    Judgment  went  for  the 
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plaintiff  as  such  assignee,  for  the  unpaid  balance,  which 
judgment  also  directed  the  sale  of  the  property  to  satisfy 
the  aggregate  amount  found  to  be  owing  and  unpaid. 

The  fundamental  question  presented  for  decision  on  this 
appeal  is  whether  the  claims  of  lien  of  the  four  lien  claim- 
ants named  were  filed  within  the  time  limited  by  section 
1187  of  the  Code  of  Civil  Procedure  as  it  existed  prior  to 
the  amendment  of  1919.  This  question  is,  so  far  as  it  re- 
lates to  the  claims  of  lien,  in  principle  identical  with  that 
which  was  before  the  court  in  Irwin  v.  SUva,  40  Cal.  App. 
135,  [180  Pac.  361]  (hearing  in  supreme  court  denied). 
We  shall,  therefore,  rest  our  decision  upon  the  principal 
I>oint  of  the  present  controversy  upon  the  authority  of 
that  case,  and  for  the  reasons  therein  expressed  hold  that 
the  portion  of  the  judgment  conferring  upon  the  plaintiff 
a  lien  against  the  property  referred  to,  to  be  without  foun- 
dation. 

[2]  The  suggestion  of  counsel  for  respondent  that  the  pro- 
visions of  the  state  constitution  touching  the  subject  of  the 
liens  of  materialmen,  laborers,  and  others,  upon  property 
upon  which  they  have  bestowed  labor  or  furnished  materials 
(sec.  15,  art.  XX,  constitution),  are  paramount  to  the  statute 
which  prescribes  a  time  within  which  a  claim  of  lien  must 
be  filed  to  be  effective,  is  without  merit.  The  section  of  the 
constitution  referred  to  is  not  self -executing,  and  is  inoper- 
ative except  as  supplemented  by  legislation.  {Spinney  v. 
GHffiih,  98  Cal.  149,  [32  Pac.  974] ;  Morse  v.  De  Ardo,  107 
Cal.  622,  [40  Pac.  1018].)  The  case  of  MUtimore  v.  Nof- 
ziger  Bros.  Lwmher  Co.,  150  Cal.  790,  [90  Pac.  114],  merely 
holds  the  section  of  the  constitution  referred  to  to  be  self- 
executing  to  the  extent  that  it  confers  upon  the  classes  of 
persons  included  within  its  provisions  a  lien,  making  'Hhem 
equal  in  point  of  rank  with  regard  to  each  other."  It  does 
not  purport  to  go  to  the  extent  of  contravening  the  doctrine 
of  the  case  of  Spinney  v.  Oriffiih,  supra,  where  the  court 
says,  of  the  section  of  the  constitution  referred  to: 

"This  declaration  of  a  right,  like  many  others  in  our 
constitution,  is  inoperative  except  as  supplemented  by  legis- 
lative action. 

''So  far  as  substantial  benefits  are  concerned,  the  naked 
right  without  the  interposition  of  the  legislature  is  like  the 
earth  before  the  creation,  'without  form  and  void,'  or  to 
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put  it  in  the  iisaal  form,  the  constitution  in  this  respect  is 
not  self -executing. '^ 

[3]  It  is  contended  by  respondent  that  the  Valley  Roof- 
ing Company  was  an  original  contractor  within  the  meaning 
of  sections  1183  and  1187  of  the  Ck)de  of  Civil  Procedure, 
and  that  its  claim  was  filed  within  the  statutory  period.  It 
was  alleged  by  plaintiff  that  this  particular  assignor  fur- 
nished and  laid  a  certain  quantity  of  roofing  for  the  agreed 
price  of  $175.  Neither  the  evidence  nor  the  findings  disclose 
the  relative  value  of  material  and  labor  supplied,  and  the 
pleadings  and  findings  are  silent  as  to  whether  the  Valley 
Roofing  Company  occupied  the  status  of  a  materialman  or 
contractor.  In  order  to  enjoy  the  benefits  attaching  to  the 
relation  of  contractor  with  respect  to  the  work  at  hand, 
and  to  be  placed  in  a  position  more  advantageous  than  that 
occupied  by  a  materialman,  we  believe  it  was  essential  for 
the  plaintiff  to  have  adduced  proof  showing  that  the  status 
of  the  Valley  Roofing  Company  was  that  of  a  contractor 
rather  than  of  a  materialman,  and  that,  failing  so  to  do, 
no  superior  rights  may  thereby  accrue  to  the  plaintiff.  As 
stated  in  Pugh  v.  Moxley,  164  Cal.  374,  [128  Pac.  1037] : 
''The  test  of  the  character  of  the  contract  is  the  relative 
value  of  the  material  and  the  labor  supplied.  If  the  value 
of  the  labor  is  small  in  comparison  with  that  of  the  material, 
the  claimant  is  a  materialman."  No  effort  was  made  to 
apply  this  principle  to  the  determination  of  the  status  of 
the  Valley  Roofing  Company  with  respect  to  said  work, 
either  in  the  proof  or  findings. 

The  portions  of  the  judgment  appealed  from  which  relate 
to  plaintiff's  first,  third,  fourth,  and  sixth  causes  of  action 
are  modified  (1)  by  striking  therefrom  the  amounts  stated 
therein  to  have  been  paid  for  verifying  and  filing  the  claims 
of  lien;  and  (2)  wherein  it  is  ordered,  adjudged,  and 
decreed  that  the  plaintiff  have  a  lien  upon  a  property  re- 
ferred to  therein;  and  as  thus  modified,  the  judgment  shall 
stand  affirmed,  the  appellant  to  recover  costs  of  this  appeal. 

Richards,  J.,  and  Waste,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  jud^^ent  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  8,  1920. 

All  the  Justices  concurred. 
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[CiT.   No.   2959.     First   Appellate   IMstriet,   Dmsion   One. — November 

12,  1919.] 

JOSEPHINE  BONCELLI,  Administratrix,  etc.,  Appellant, 
V.  JAMES  FUGAZI  et  aL,  Administrators,  ete.,  Re- 
spondents. 

[1]  Eyidencs — MoNiT    PAn>    Dkoedsnt— Action    AoAmsT    Admikis- 

TRATOBS — ^TSSTIMONT    OF    PLAJNTIV]'    INADMISSIBLE. — In    Ml    actlon 

againflt  the  administrators  of  the  estate  of  a  deceased  person  to 
recover  a  snm  of  money  alleged  to  have  been  placed  in  the 
hands  of  the  deceased  to  be  held  in  trust  for  the  nse  and  benefit 
of  the  depositor,  the  testimony  of  the  plaintiff,  administrator  of 
the  estate  of  the  depositor,  relating  to  facts  and  matters  occur- 
ring  before  the  death  of  defendants'  intestate,  is  inadmissible. 

[2]  Id. — Recovery  of  Trust  Fund — Pleading— Inhibition  of  Sec- 
tion 1880,  Code  of  Civil  Procedttbe,  not  Apflioable. — If  the 
monej  sued  for  in  snch  action  constitutes  a  trust  fund,  to  the 
possession  of  which  plaintiff,  in  her  representative  capacity,  is 
entitled,  the  inhibition  of  section  1880  of  the  Code  of  Civil  Pro- 
cedure against  such  testimony  does  not  apply;  but  in  order  that 
the  suit  might  be  regarded  as  one  in  equity  to  recover  a 
specific  trust  fund  it  is  necessary  for  the  plaintiff  to  allege  that 
the  identical  trust  property,  or  its  substituted  new  form,  is 
traceable  into  the  estate  of  defendants'  intestate,  and  thus  into 
the  possession  of  his  representatives. 

[3]  Id. — Inabilitt  to  Identify  Trust  Fund — Status  of  Benb- 
FIGIAR7. — Where  the  trustee  of  a  trust  fund  dies  and  the  bene- 
ficiary is  unable  to  identify  the  trust  fund,  or  to  follow  it  through 
its  mutations,  he  is  placed  in  the  position  of  a  general  creditor 
of  the  deceased. 

[4]  Id. — Meaning  of  Word  "Parties" — Construction  of  Code. — 
The  word  "parties,"  as  used  in  subdivision  3  of  section  1880 
of  the  Code  of  Civil  Procedure,  is  broad  enough  in  meaning 
to  apply  to  a  party  to  the  record  suing  in  his  representative 
capacity. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Frank  J.  Murasky, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  C.  Cavitt  for  Appellant. 

James  A.  Bacigalupi  and  John  O'Oara  for  Bespondents. 
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BARDIN,  J.,  pro  tern. — The  appeal  is  from  the  judgment 
rendered  in  favor  of  the  defendants  as  administrators  of 
the  estate  of  John  F.  Fugazi,  deceased.  It  is  claimed  by 
the  appellant,  who  is  the  administratrix  with  the  will  an- 
nexed of  the  estate  of  Frank  Boncelli,  deceased,  that  the 
judgment  should  be  reversed  and  the  cause  remanded  for  a 
new  trial  for  two  reasons:  (1)  That  the  trial  court  erred  in 
refusing  to  allow  the  said  administratrix  to  testify  as  to 
matters  of  fact  occurring  during  the  lifetime  of  John  F. 
Pugazi,  deceased;  and  (2)  that  the  evidence  is  insuflScient 
to  sustain  certain  of  the  findings  of  the  trial  court. 

The  allegations  of  the  complaint,  briefly  stated,  are  to  the 
effect  that  on  or  about  the  first  day  of  July,  1903,  Frank 
Eoncelli,  since  deceased,  placed  in  the  hands  of  John  F. 
Fugazi,  also  now  deceased,  the  sum  of  eighteen  thousand 
dollars,  to  be  held  in  trust  by  the  said  Fugazi  for  the  use 
and  benefit  of  said  Roncelli,  and  that  said  Fugazi  promised 
and  agreed  to  hold  the  said  money  so  deposited  with  him  in 
trust  and  to  pay  the  said  Roncelli  not  less  than  four  per 
cent  per  annum  interest  on  the  said  money,  and  to  hold 
the  said  interest  and  the  said  principal  in  trust  for  the  use 
and  benefit  of  said  Roncelli  and  to  repay  the  said  sum  of 
eighteen  thousand  dollars,  together  with  the  accumulated  in- 
terest thereon,  on  demand. 

It  is  further  alleged  in  the  complaint  that  said  Roncelli 
died  on  or  about  January  17,  1906,  and  that  on  or  about 
the  third  day  of  January,  1908,  letters  of  administration 
with  the  will  annexed,  upon  the  estate  of  said  Roncelli, 
were,  after  due  proceedings,  issued  to  Josephine  Roncelli, 
the  plaintiff  herein,  who  thereupon  entered  upon  the  dis- 
charge of  her  duties  as  such  administratrix;  that  said  plain- 
tiff demanded  of  said  Fugazi  the  repayment  of  said  sum  of 
eighteen  thousand  dollars,  together  with  accrued  interest 
thereon,  but  that  said  Fugazi  failed,  refused,  and  neglected 
to  pay  the  said  sum  or  any  part  thereof,  and  that  the  whole 
thereof  is  now  due,  owing,  and  unpaid. 

The  complaint  contains  the  further  allegations  that  said 
Fugazi  died  about  June  4,  1916;  that  letters  of  administra- 
tion of  his  estate  were  duly  issued  to  the  administrators, 
named  herein;  that  notice  was  given  by  said  administrators 
to  the  creditors  of  said  deceased  to  present  their  claims 
against  the  said  estate,  and  that  within  the  period  prescribed 
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by  law  the  plaintiff  presented  her  verified  claim  on  behalf 
of  the  estate  of  Roncelli  for  the  said  sum  of  eighteen  thou- 
sand dollars,  and  interest,  for  approval  and  allowance. 

The  further  recitations  of  the  complaint  are  to  the  effect 
that  the  administrators  failed  and  neglected  and  for  a  pe- 
riod of  exceeding  ten  days  after  the  presentation  of  the 
verified  claim  of  the  plaintiff  to  either  allow  said  claim  or 
pass  upon  it,  and  have  since  refused  and  neglected  so  to  do, 
and  that  the  plaintiff  elects  to  consider  the  claim  refused. 

A  copy  of  the  claim  referred  to  is  attached  to  the  com- 
plaint and  is  of  the  usual  form  and  recites  that  plaintiff 
makes  a  claim  against  the  estate  of  Fugazi  for  ''moneys 
had  and  received  and  held  in  trust  by  said  John  F.  Fugazi, 
for  the  use  and  benefit  of  and  belonging  to  Frank  Roncelli," 
in  the  sum  of  eighteen  thousand  dollars,  together  with  in- 
terest at  the  rate  already  referred  to.  The  claim  has  affixed 
to  it  the  usual  creditor's  affidavit. 

The  prayer  of  the  complaint  is  for  the  sum  of  eighteen 
thousand  dollars,  together  with  interest  at  the  rate  of  four 
per  cent  from  the  first  day  of  July,  1903,  and  for  general 
relief. 

[1]  At  the  trial  Josephine  Roncelli  took  the  stand  as  a 
witness  in  her  own  behalf  as  plaintiff,  whereupon  her  coun- 
sel sought  to  show  by  her  testimony  certain  relevant  facts  re- 
lating to  the  claim  against  the  estate  of  Fugazi,  but  which 
solicited  testimony  related  to  facts  and  matters  occurring 
before  the  death  of  said  Fugazi.  Counsel  for  the  defend- 
ants urged  the  inhibition  of  subdivision  3  of  section  1880, 
of  the  Code  of  Civil  Procedure,  and  the  court  sustained  the 
objection.  The  section  referred  to,  so  far  as  applicable  to 
this  case,  is  as  follows:  ''The  following  persons  cannot  be 
witnesses:  ...  3.  Parties  or  assignors  of  parties  to  an 
action  or  proceeding,  or  persons  in  whose  behalf  an  action 
or  proceeding  is  prosecuted,  against  an  executor  or  adminis- 
trator upon  a  claim,  or  demand  against  the  estate  of  a 
deceased  person,  as  to  any  matter  or  fact  occurring  before 
the  death  of  such  deceased  person." 

It  seems  clear  to  us  from  the  averments  of  the  complaint, 
and  in  view  of  the  theory  upon  which  the  cause  was  actually 
tried,  that  it  was  intended  by  plaintiff  to  prosecute  an  action 
to  establish  a  claim  or  demand  against  the  estate  of  a 
deceased  person,  and  not  one  where  the  aid  of  a  court  of 
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equity  was  sought  to  procure  appropriate  relief  appertain- 
ing to  a  trust  fund.  Such  being  the  situation  as  we  view 
it,  the  testimony  of  Josephine  Roneelli  was  inadmissible. 

[2]  Since  the  trial  of  the  action  the  plaintiff  has 
changed  counsel  and  now  raises  the  point,  not  suggested  in 
the  court  below,  that  the  action  is  one  to  recover  a  trust 
fund,  and  that,  therefore,  the  ruling  of  the  court  as  to 
the  competency  of  the  witness  referred  to  should  be  re- 
viewed in  the  light  of  the  rule  laid  down  in  Myfen  v.  Rein- 
stein,  67  Cal.  89,  [7  Pac.  192],  and  in  Tyler  v.  Mayre, 
95  Cal.  160,  [27  Pac.  160,  30  Pac.  196],  where  it  is  held 
that  in  actions  against  a  decedent's  representative  to  enforce 
a  trust  the  inhibition  of  the  section  does  not  apply. 

If  the  moneys  sued  for  constituted  a  trust  fund,  to 
the  possession  of  which  plaintiff,  in  her  representative  ca- 
pacity, was  entitled,  then  the  doctrine  of  those  cases,  of 
course,  would  apply.  But  we  do  not  regard  the  present 
action  as  being  one  to  recover  a  specific  trust  fund,  or  the 
fruits  of  such  a  fund.  In  order  that  the  suit  might  be  re- 
garded as  one  in  equity  to  recover  a  specific  trust  fund,  it 
was  necessary  for  the  plaintiff  to  have  alleged  that  the 
identical  trust  property,  or  its  substituted  new  form,  was 
traceable  into  the  estate  of  Fugazi,  and  thus  into  the  pos- 
session of  his  representatives.  {McOraih  v.  Carroll,  110  Cal. 
79,  [42  Pac.  466];  Lathrop  v.  Bcmpion,  81  Cal.  17,  [89 
Am.  Dec.  141].)  The  complaint  fails  to  meet  this  require- 
ment. As  stated  in  Orcuii  v.  Gould,  117  Cal.  315,  [49 
Pac.  188] :  **To  justify  a  recovery  a  beneficiary  must  be 
able  to  follow  and  identify  the  property,  either  in  its  origi- 
nal or  substituted  form."  And,  in  the  case  of  LaihrOp 
V.  Bativpion,  supra,  in  speaking  of  a  money  trust  fund,  the 
court  said:  ''The  identity  of  a  trust  fund  consisting  of 
money  may  be  preserved  so  long  as  it  can  be  followed  and 
distinguished  from  all  other  funds,  not  by  identifying  the 
individual  pieces  or  coins,  but  by  showing  a  separate  and 
independent  fund  or  value,  readily  distinguishable  from  all 
other  funds." 

[3]  Where  a  beneficiary  is  unable  to  identify  a  trust 
fund,  or  to  follow  it  through  its  mutations,  he  is  placed  in 
the  position  of  a  general  creditor.  (Byrne  v.  Byrne,  113 
Cal.  294,  [45  Pac.  536] ;  Orcuti  v.  Qould,  supra.)     The  -ule 
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is  concisely  stated  in  McOrath  ▼.  CarroU,  110  Cal.  79,  [42 
Pae.  466],  in  the  following  words: 

**Laihrop  v.  Bampiim,  supra,  (31  Cal.  17,  [89  Am.  Dec. 
141]),  holds  that  equity  will  enforce  a  trust  against  the 
personal  representatives  of  a  deceased  trustee,  and  without 
the  presentation  of  a  claim  against  the  estate,  when  the 
identical  trust  property  or  its  product  in  a  new  form  can 
be  traced  into  the  estate  and  so  into  the  possession  of  the 
representatives.  But  a  beneficiary  who  is  unable  to  do  this 
must  rely  on  the  personal  liability  of  the  trustee,  and 
so  relying  has  only  a  claim  against  the  estate  which  must 
be  duly  presented  for  allowance. 

"But  such  a  claim  is  still  based  upon  the  trust,  whatever 
that  may  have  been.  It  has  its  origin  in  the  trust,  and  de- 
pends for  its  validity  upon  the  legality  and  sufSciency  of 
the  trust  The  fact  that  the  beneficiary  is  obliged  to  present 
his  claim  and  look  like  a  general  creditor  to  the  assets  of 
the  estate  for  payment,  does  not  change  the  nature  of  his 
demand,  which  is  still  one  for  property  due  under  a  trust 
accounting;  it  merely  has  changed  his  remedy." 

Thus  it  is  that  whether  the  instant  action  be  regarded 
as  one  to  establish  a  claim  based  on  a  debt,  or  one  growing 
out  of  a  trust  relationship,  the  inhibition  of  the  statute  must 
prevail  From  a  review  of  the  colloquy  between  the  court 
and  counsel  for  the  respective  parties,  which  arose  at  the 
time  the  plaintiff  was  presented  as  a  witness,  it  appears  that 
the  disqualification  of  the  witness  was  made  to  rest,  by  the 
ruling  of  the  court,  upon  the  fact  that  she  was  a  party  to 
the  record,  and  thus  came  within  the  restraint  of  the  sec- 
tion under  discussion.  We  think  this  view  of  the  trial 
court  was  correct 

At  common  law  no  person  was  permitted  to  become  a 
witness  in  an  action  or  proceeding  in  which  he  was  a  party, 
or  in  which  he  was  interested  (40  Cyc.  2244).  This  dis- 
ability has  been  abrogated  by  various  enabling  acts  in  the 
different  jurisdictions  of  the  United  States,  containing, 
however,  as  a  general  rule,  exceptions  similar  in  import  to 
those  contained  in  our  own  statutes.  (Code  Civ.  Proc,  sees. 
1879,  1880.) 

[4]  While  section  1880  of  the  Code  of  Civil  Procedure 
has  often  received  the  consideration  of  the  appellate  courts 
of  this  state,  the  reports  do  not  show  it  to  have  been  previ- 
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ously  involved  in  an  inquiry  to  determine  whether  the  word 
''parties,"  as  therein  used,  is  broad  enough  in  meaning  to 
apply  to  a  party  to  the  record  suing  only  in  his  represen- 
tative capacity.  This  question  is  purely  one  of  interpreta- 
tion. We  can  neither  abridge  nor  extend  the  scope  of  the 
terms  of  the  section,  nor  should  we  concern  ourselves  with 
the  philosophy  of  the  rule  established  by  the  section,  or 
speculate  as  to  the  motives  which  impelled  the  legislature 
to  enact  it,  except  it  be  in  aid  of  the  discovery  of  the  real 
meaning  of  its  terms.  The  very  words  of  the  statute  must 
control.  (Moore  v.  Schofield,  96  Cal.  486,  [31  Pac.  532].) 
Its  inhibitions  have  been  held  to  apply  to  the  testimony 
of  a  person  who  is  merely  a  nominal  party  to  an  action. 
As  stated  in  Blood  v.  Fairbanks,  50  Cal.  420:  *'  .  .  . 
the  statute  does  not  merely  exclude  parties  who  have  or  are 
supposed  to  have  any  interest  adverse  to  the  estate  of 
the  decedent,  but,  by  its  terms,  renders  all  nominal  parties 
to  the  action  incompetent."  In  Merriman  v.  Wickersham, 
141  Cal.  567,  [75  Pac.  180],  it  was  held  that  a  stockholder 
and  director  of  a  corporation  was  not  excluded  from  testify- 
ing, the  disqualifications  proper  to  apply  being  only  such 
as  the  statute  imposed. 

In  framing  the  exceptions  provided  by  section  1880,  to 
the  general  enabling  act  (Code  Civ.  Proc,  sec.  1879),  the 
legislature  must  have  intended  to  use  the  word  ** parties" 
in  its  usual  and  appropriate  meaning  in  law.  (Code  Civ. 
Proc.,  sec.  16.)  If  it  had  been  intended  to  render  the  testi- 
mony of  a  party  to  the  record,  suing  in  his  representative 
capacity,  admissible  under  the  circumstances  stated  in  the 
statute,  it  would  have  been  a  very  simple  matter  to  have  so 
declared  in  the  statute  itself,  as  was  done  in  the  Washing- 
ton statute,  where  it  is  provided  that  the  exclusion  of  the 
testimony  of  a  party  to  the  record  **  shall  not  apply  to  par- 
ties of  record  who  sue  or  defend  in  a  representative  or 
fiduciary  capacity  and  who  have  no  further  interest  in  the 
action."  Since  our  statute  of  exclusion  uses  the  word 
** parties"  in  its  broad  generic  sense,  we  do  not  deem  it 
proper  to  restrict  its  meaning  to  smaller  compass,  thus  con- 
fining its  application  to  parties  to  the  record  suing  in 
their  individual  capacities. 

Under  an  Ohio  statute  providing  that  **A  party  shall  not 
testify  where  the  adverse  party  is    ...    an  executor  of 
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a  deceased  person,"  etc.,  the  supreme  court  of  that  state 
held  that  the  inhibition  of  the  statute  applied  to  an  executor 
prosecuting  an  action  in  his  representative  capacity  against 
the  defendant  as  executrix.  {Farley  v.  Liscy,  55  Ohio  St. 
627,  45  N.  E.  1103.)  In  that  case  the  court  said:  *'True, 
the  plaintiff  was  prosecuting  the  action  in  his  representative 
character,  as  executor  of  the  lessor;  but  the  issues  in  the 
action  were  joined  between  him,  as  such,  and  the  defendant ; 
and  he  was  interested  in  maintaining  the  issues  in  his 
behalf,  not  only  in  his  representative  capacity,  but  individ- 
ually also,  tc  the  extent,  at  least,  that  his  compensation  was 
affected  by  the  amount  recovered  in  the  action.  The  statute 
has  reference  to  the  adverse  character  which  the  parties 
sustain  towards  each  other  as  parties  in  the  action  at  the 
time  of  the  trial,  and  not  necessarily  to  that  relation  as 
parties  to  the  transaction  which  is  the  subject  of  the  action 
or  defense;  and,  unless  these  parties  were  adverse,  there 
were  none  in  the  action,  for  they  were  the  only  parties.  It 
is  said  the  plaintiff  might  have  resigned  as  executor,  and 
then  he  would  have  been  competent  to  testify  as  desired; 
but  then  he  would  no  longer  be  a  party  to  the  action,  and 
therefore  not  within  the  inhibition  of  the  statute.  But, 
being  a  party  to  the  action  when  his  testimony  was  offered, 
it  was  properly  excluded." 

The  objection  that  findings  1,  2,  and  3  of  the  court  below 
do  not  find  suflScient  support  in  the  evidence  is  without 
merit.  At  the  trial  of  the  action  the  defendant  rested  on 
the  evidence  produced  by  the  plaintiff,  which  was  of  a 
desultory  and  unsatisfactory  nature.  The  burden  of  proof 
rested  upon  the  plaintiff.  It  was  proper  and  necessary 
that  the  court  find  on  all  the  material  issues  framed  by 
the  pleadings.  If  sufficient  evidence  to  satisfy  the  mind 
of  the  court  was  not  produced  by  the  plaintiff  in  support 
of  her  complaint,  the  findings  should  have  been  against 
the  party  upon  whom  the  burden  of  proof  rested.  (Speegle 
V.  Leese,  51  Cal.  415;  Levision  v.  Bywn,  75  Cal.  293,  [17 
Pac.  2391.) 

The  judgment  is  affirmed. 

Richards,  J.,  and  Waste,  P.  J.,  concurred. 
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[Ot.  No.  8028.     Flnt  AppeUato  Dutriet,  Phrisbn  Two.— November 

12,  1»19.] 

J.  W.  FILES,  AppeUant,  v.  H.  M.  DEBDERIAN  et  aL, 

Bespondents. 

[1]  OSTENSIBLB  AOXMOT — PbOOF  01^— FACTS  NOT  BKUXD  UPON  IN- 
ADMISSIBLE.— In  an  action  for  damages  for  breach  of  a  contract 
for  the  delivery  of  a  crop  of  grapes,  evidence  that  the  defend- 
ant who  signed  the  contract  had  once  had  anthorit/  at  a  eertain 
bank  to  sign  cheeks  for  the  defendant  owner  of  the  grapes  can- 
not aid  the  plaintiff  in  establishing  ostensible  authority  to  sxa- 
eate  the  contract  in  question  where,  at  the  time  such  contiaet 
was  signed,  plaintiff  did  not  have  any  information  aboat  soeh 
authority  and,  therefore,  could  not  have  relied  thereon. 

[2]  Id. — How  EsTABUSHXD. — Ostensible  authority  is  not  established 
by  the  statements  and  representations  of  the  agent,  but  only  by 
the  statements  and  representations  of  the  principal. 

[8]  Id.— Action  fob  Daicaqes  fob  Bbeagh  of  Ck)NTBAOT — Ostensibia 
AuTHOBiTT  TO  EXECUTE — iNsoTiaENT  Pboof. — In  this  actiou 
brought  to  recover  damages  for  failure  to  deliver  a  crop  of 
grapes  alleged  to  have  been  purchased  by  the  plaintiff  from  the 
defendants,  there  was  neither  acttud  nor  ostensible  agency  es- 
tablished between  the  owner  of  the  crop  of  grapes  and  the 
person  who  signed  the  contract  for  their  sale  to  the  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

N.  Lindsay  South  for  Appellant 

Afltor  Elmassian  and  G.  L.  Aynesworth  for  Bespondenta. 

LANGDON,  P.  J. — ^This  action  was  brought  to  recover 
damages  for  failure  to  deliver  a  crop  of  grapes,  alleged  to 
have  been  purchased  by  the  plaintiff  from  the  defendants. 
The  court  found  that  the  grapes  were  the  property  of  the 
defendant  H.  M.  Derderian,  and  that  the  defendant  J.  Hov. 
Derderian  had  no  right,  title,  or  interest  in  the  same.  J. 
Hov.  Derderian  was  the  son  of  the  other  defendant,  and  the 
evidence  shows  that  he  signed  the  contract  for  the  sale 
of  the  grapes  and  received  the  several  sums  of  money  paid 
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on  account  of  such  purchase  by  the  plaintiff.  At  the  time 
of  the  trial  J.  Hov.  Derderian  was  in  the  United  States 
army  and  could  not  be  served.  The  action  proceeded  only 
against  the  other  defendant,  H.  M.  Derderian,  who  is  the 
respondent  here.  A  copy  of  the  contract  for  the  purchase 
of  the  grapes  was  introduced  in  evidence.  It  was  signed 
by  J.  Hov.  Derderian  as  the  ** seller."  It  purported  to 
sell  the  crop  of  grapes  produced  on  the  ''Derderian  Ranch" 
at  a  stipulated  price  and  guaranteed  that  the  same  was 
the  sole  and  absolute  property  of  seller  free  from  all  en- 
cumbrances. There  was  also  introduced  in  evidence  a  copy 
of  a  complaint  in  the  justice's  court  of  Fresno,  sworn  to 
by  the  plaintiff,  charging  J.  Hov.  Derderian  with  obtaining 
money  under  false  pretenses.  This  complaint  related  to 
the  same  transaction  sued  upon  here  and  alleged  that  the 
said  J.  Hov.  Derderian  falsely  and  fraudulently  represented 
to  the  plaintiff  that  he  was  the  sole  and  absolute  owner 
of  the  crop  of  grapes  and  had  the  right  to  sell  the  same, 
and  that  by  reason  of  said  representations,  he  obtained  cer- 
tain sums  of  money  from  the  plaintiff  as  advance  payments. 
The  evidence  is  uncontradicted  that  the  plaintiff  did  not  deal 
with  H.  M.  Derderian  in  the  transaction  sued  upon,  and  did 
not  speak  with  him  at  all  with  reference  to  the  same.  Ap- 
pellant, however,  seeks  in  this  action  to  charge  the  respond- 
ent with  the  contract  upon  the  theory  of  ostensible  agency. 
In  support  of  this  theory,  he  urges  upon  our  attention  the 
testimony  of  the  plaintiff  to  the  effect  that  in  1917,  the  year 
previous  to  this  transaction,  the  plaintiff  made  a  contract  for 
the  purchase  of  the  grapes  upon  the  Derderian  ranch.  It 
is  argued  that  because  this  contract  of  1917  was  signed  by 
J.  Hov.  Derderian  and  delivery  was  made  and  the  money 
paid  thereunder  to  J.  Hov.  Derderian,  the  plaintiff,  when  he 
entered  into  the  contract  the  succeeding  year,  had  a  right 
to  rely  upon  the  impression  given  in  1917  that  J.  Hov. 
Derderian  had  authority  to  sell  the  crop  grown  on  the: 
ranch.  It  is  contended  that  H.  M.  Derderian  is  estopped! 
from  denying  the  relationship  of  principal  and  agent  in 
view  of  these  previous  transactions  and  business  dealings 
with  the  appellant.  But  the  testimony  in  regard  to  this 
particular  transaction  in  1917  is  conflicting.  The  defendant 
H.  M.  Derderian  and  his  son  M.  H.  Derderian  both  testified 
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that  when  the  1917  contract  was  entered  into  the  plaintiff 
talked  with  the  father  about  it  and  negotiated  the  terms 
with  him  through  J.  Hov.  Derderian  acting  as  interpreter; 
that  the  father  and  his  two  sons  were  present  when  the 
contract  was  signed.  The  defendant  H.  M.  Derderian  also 
testified  that  he  told  his  son  in  the  presence  of  the  appellant 
to  sign  the  contract.  The  court  was  justified  in  accepting 
this  evidence,  and,  certainly,  such  a  course  of  dealing  should 
not  cause  the  appellant  to  believe  that  J.  Hov.  Derderian 
had  authority  to  contract  for  the  father.  [1]  The  evidence 
introduced  to  show  that  J.  Hov.  Derderian  had  once  had 
authority  at  the  bank  to  sign  checks  for  his  father  cannot 
aid  the  plaintiff  here  in  establishing  ostensible  authority, 
because  in  the  testimony  of  J.  W.  Files  he  admits  that  at 
the  time  he  signed  the  contract  he  did  not  have  any  informa- 
tion about  this  matter  and  did  not  know  that  the  son 
signed  such  checks.  He  could  not  then  have  relied  upon 
such  evidence  of  authority. 

[2]  Appellant  also  relies  upon  the  statements  alleged 
to  have  been  made  by  J.  Hov.  Derderian  at  the  time  of  the 
making  of  the  contract  ''that  the  conditions  were  the  same 
as  in  1917."  Appellant  asserts  that  this  statement  misled 
him  and  he  was  justified  in  relying  thereon.  Ostensible  au- 
thority is  not  established  by  the  statements  and  representa- 
tions of  the  agent,  but  only  by  the  statements  and  represen- 
tations of  the  principal.  (Civ.  Code,  sec.  2317;  People  v. 
I>ye,  75  Cal.  113,  [16  Pac.  537].) 

[3]  The  entire  record  clearly  indicates  that  the  findings 
of  the  trial  court  are  correct.  There  is  neither  actual  nor 
ostensible  agency  established  between  the  defendants  H.  M. 
Derderian  and  J.  Hov.  Derderian. 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred. 
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[CiT.  No.  3128.     Pirrt  Appellate  District,  Dirigioii   Two.— November 

12,  1919.] 

M.  J.  DOYLE,  Respondent,  v.  ALLA  DOYLE,  Appellant 

[1]  Pbomissobt  Nona — Exbcution  bt  Goeboion  and  Dubess— Evi- 
DENCB — Verdict — Appeal. — In  an  action  upon  a  promiBSory  note 
a  finding  of  the  jury,  as  evidenced  bj  its  verdict,  that  the  note 
was  not  secured  by  coercion  and  duress  as  claimed  by  the  de- 
fendant, cannot  be  disturbed  on  appeal  where  such  finding  is 
based  on  confilcting  evidence. 

[2]  Id.  —  CoNsiDEBATioN  —  Binu>BN  ow  Proof.  —  While  a  promissory 
note  itself  imports  a  consideration  and  in  an  action  thereon  the 
burden  is  on  the  defendant  to  show  that  there  was  none,  in  this 
action  such  burden  was  met  by  clear  and  positive  evidence  and 
the  burden  of  proof  which  was  then  shifted  to  plaintiff  was  not 
met. 

[3]  Community  Propertt— Damages  fob  Personal  Injttbies. — Pro- 
ceeds of  a  judgment  for  damages  for  personal  injury  to  the 
husband,  sustained  during  the  course  of  his  employment,  repre- 
sent an  award  for  the  injury  to  the  family  relation,  and  not 
being  included  within  the  definition  of  separate  property  in 
section  163  of  the  Civil  Code,  and  being  acquired  after  marriage, 
become  a  part  of  the  community  property. 

[4]  Promissory  Notes — Consideration — Question  of  Fact.— Though 
the  question  whether  a  consideration  passed  is  one  for  the  jury, 
the  facts  must  show  a  legal  consideration,  not  an  imaginary  one. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
San  Luis  Obispo  County.    T.  A.  Norton,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Spencer  and  C.  P.  Kaetzel  for  Appellant. 

Lamy  &  Putnam  for  Respondent. 

NOURSE,  J. — This  is  an  appeal  from  a  judgment  follow- 
ing a  verdict  in  favor  of  plaintiff  upon  a  promissory  note 
for  two  thousand  two  hundred  dollars.  Plaintiff  and  de- 
fendant were  husband  and  wife.  The  note  was  executed 
by  the  wife  on  March  28,  1914.    She  defends  on  the  ground 
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of  want  of  consideration  and  that  the  execution  of  the 
note  was  secured  by  coercion  and  duress.  [1]  Upon  the 
latter  defense  the  finding  of  the  jury,  as  evidenced  by  its 
verdict,  based  as  it  is  on  conflicting  evidence,  cannot  be 
disturbed.  As  to  the  first  defense,  appellant's  case  rests 
upon  the  question  whether,  as  a  matter  of  law,  the  facts 
proved  show  a  failure  of  a  legal  consideration. 

[2]  These  facts  are  that  plaintiff  and  defendant  were 
intermarried  in  Texas  October  8,  1907;  that  at  that  time 
they  each  owned  property  in  El  Paso,  Texas,  from  which, 
at  the  time  of  marriage  and  continuing  to  the  time  of 
trial,  plaintiff  received  $95  a  month  and  defendant  re- 
ceived $90  a  month  in  rentals.  These  moneys,  together 
with  plaintiff's  wages,  he  put  in  a  joint  account  with 
his  wife  in  banks  in  El  Paso.  They  were  used  for  the 
mutual  expenses  of  the  family.  In  January,  1912,  plain- 
tiff was  injured  in  the  course  of  his  employment,  and  re- 
ceived no  wages  from  that  time  until  the  time  of  the  trial, 
during  which  time  the  family  was  supported  by  the  rentals 
received  from  the  El  Paso  properties  and  what  money  was 
saved  by  the  parties  prior  to  the  date  of  the  injury.  Soon 
after  the  injury  the  parties  moved  to  California,  bringing 
one  thousand  dollars,  the  balance  of  this  joint  bank 
account,  nine  hundred  dollars  of  which  was  deposited 
with  a  bank  in  San  Luis  Obispo.  The  rents  from  the  El 
Paso  properties  were  deposited  in  the  same  bank.  Soon 
thereafter  plaintiff  received  $910  in  sick  benefits  on  account 
of  his  injuries  and  $1,585  as  the  proceeds  of  a  damage  suit 
on  the  same  account  These  moneys  were  likewise  deposited 
in  the  same  bank  in  San  Luis  Obispo.  With  the  moneys  so 
deposited  the  parties  purchased  a  lot  in  San  Luis  Obispo 
County  for  $550,  upon  which  they  erected  improvements, 
making  a  total  investment  of  two  thousand  six  hundred 
dollars.  In  July,  1912,  defendant  deeded  her  interest  in 
this  property  to  plaintiff.  The  deed  was  not  recorded  until 
April,  1914,  soon  after  this  note  was  obtained.  It  was 
the  home  property  in  which  the  parties  lived,  and  in  No- 
vember of  the  same  year  defendant  filed  a  declaration  of 
homestead  upon  it.  The  property  rights  of  the  respective 
parties  were  put  in  issue  in  a  divorce  proceeding  which, 
at  the  time  of  the  trial  of  this  action,  was  still  pending  in 
San  Luis  Obispo  County.    In  that  proceeding  the  plaintiff 
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in  this  action  claimed  the  home  property  in  San  Lnis 
Obispo  as  his  own. 

Defendant's  testimony  was  that  there  was  no  considera- 
tion whatever  for  the  note  and  that  it  was  given  merely  to 
appease  her  husband,  who  was  suffering  from  a  nervous 
mental  condition  as  a  result  of  his  injury.  A  few  months 
after  the  execution  of  the  note  plaintiff  was  committed  to  a 
state  institution  for  the  insane,  where  he  remained  for 
nearly  two  years.  This  condition  no  doubt  affected  his 
memory  of  tiie  events  and  accounts  for  his  conflicting  and 
evasive  testimony.  In  answer  to  defendant's  positive  testi- 
mony that  no  consideration  passed  he  advanced  several  dif- 
ferent claims  in  support  of  a  consideration,  based  upon  the 
theory  that  it  was  an  adjustment  of  the  community  interests 
of  the  parties.  For  instance,  he  claimed  a  community  in- 
terest in  the  defendant's  separate  property  in  El  Paso  until 
the  record  was  produced  showing  a  conveyance  to  defendant 
before  the  marriage  relation  existed.  He  claimed  that  he 
had  paid  some  one  thousand  two  hundred  dollars  for  street 
work,  assessed  against  his  wife's  separate  property  in  El 
Paso,  and  $240  for  painting  and  repairing  the  same,  and, 
when  this  was  disputed,  admitted  that  the  El  Paso  transac- 
tions were  not  taken  into  consideration  when  the  note  was 
executed.  He  claimed  that  the  note  was  given  him  by 
his  wife  so  he  could  have  money  to  speculate  with.  Yet  no 
money  passed  in  the  transaction,  and  he  testified  that  when 
the  note  was  signed  he  immediately  handed  it  to  his  attor- 
ney, with  instructions  to  hold  it  until  his  death  and  then  to 
give  it  to  his  wife.  Another  claim  was  that  he  gave  his 
wife  one  thousand  one  hundred  dollars  from  their  joint 
account  in  the  bank  in  San  Luis  Obispo  to  purchase  an  auto- 
mobile, and  that  this  was  a  consideration  for  the  note.  Yet 
the  automobile  was  purchased  for  his  own  benefit,  and  im- 
mediately after  his  commitment  his  wife  sold  it.  These  dis- 
crepancies are  pointed  out,  not  for  the  purpose  of  discredit- 
ing the  witness,  but  to  show  the  unstable  ground  upon  which 
plaintiff's  claim  of  a  consideration  stands. 

Of  course,  the  note  itself  imports  a  consideration  and 
the  burden  was  on  defendant  to  show  there  was  none.  This 
she  met  by  clear  and  positive  evidence.  The  burden  of  proof 
was  then  shifted  to  plaintiff.  Eliminating  the  El  Paso 
transactions  from  the  consideration,  as,  of  course,  they  must 
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be  under  any  reasonable  view  of  the  evidence,  and  eliminat- 
ing the  claim  that  the  note  was  given  him  so  he  conld  raise 
money  for  speculation,  as  this  is  negatived  by  his  instruc- 
tions to  his  attorney  to  keep  the  note  until  his  death,  the 
situation  is  that  the  parties  came  to  California  with  about 
one  thousand  dollars,  which  was  the  result  in  part  of  their 
community  savings  and  the  rentals  of  their  separate  estates. 
[3]  To  this  was  added  the  sick  benefits  received  by  plain- 
tiff, which  were  in  lieu  of  wages  and  hence  community  prop- 
erty, and  also  the  proceeds  of  the  damage  suit.  Was  this 
money  separate  or  community  property?  Section  163  of  the 
Civil  Code  defines  the  separate  property  of  the  husband  as 
that  owned  by  him  before  marriage  and  that  acquired  after- 
ward by  gift,  bequest,  devise,  or  descent.  "AU  other  prop- 
erty acquired  after  marriage  by  either  husband  or  wife,  or 
both,  is  community  property."  (Civ.  Code,  sec.  164.)  The 
proceeds  of  the  judgment  for  damage  for  injury  to  the 
husband,  sustained  during  the  course  of  his  employment, 
represent  an  award  for  the  injury  to  the  family  relation, 
and  not  being  included  within  the  definition  of  separate 
property  in  section  163  of  the  Civil  Code,  and  being  ac- 
quired after  marriage,  they  become  a  part  of  the  community 
estate.  (McFadden  v.  Santa  Ana  etc.  By.  Co,,  87  Cal.  464, 
468,  [11  L.  R.  A.  252,  25  Pac.  681] ;  Moody  v.  Southern  Pac. 
Co.,  167  Cal.  786,  789,  [141  Pac.  388].)  There  was  thus 
a  community  estate  of  $2,495,  plus  whatever  part  of  the 
one  thousand  dollars  brought  from  El  Paso  came  from 
plaintiff's  wages.  With  these  funds  the  home  in  San 
Luis  Obispo  was  purchased  for  two  thousand  six  hun- 
dred dollars,  and  plaintiff  took  full  title  as  his  separate 
property.  In  addition  to  this,  he  purchased  from  the  same 
fund  some  country  land,  which  he  continued  to  hold  and 
claim  as  his  separate  estate,  and  an  automobile  which  his 
wife  sold  for  seven  hundred  dollars  while  he  was  confined 
in  the  institution.  Out  of  a  community  estate  of  less  than 
three  thousand  four  hundred  dollars  he  had  already  received 
two  thousand  six  hundred  dollars  and  his  wife  subsequently 
received  seven  hundred  dollars.  At  the  time  the  note  was 
executed  the  wife's  interest  in  his  community  estate  was  a 
mere  expectancy,  but  she  was  not  required  to  convey  that 
right  without  a  consideration. 
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[4]  Though  the  question  whether  a  consideration  passed 
is  one  for  the  jury,  the  facts  must  show  a  legal  considera- 
tion, not  an  imaginary  one.  There  is  no  evidence  of  a  legal 
consideration  for  the  note,  and  the  judgment  and  order  de- 
nying a  new  trial  are,  therefore,  reversed. 

Brittain,  J.,  and  Langdon,  P.  J.,  concurred. 


[Ciy.  No.  2458.     Second  Appellate  Dietriet,  Division  One.— NoTomber 

12,  1919.] 

A.    GARAU,    Appellant,    v.    CARLO    MARCHBTTI,    Re- 

spondent. 

[1]  Contracts — Bepaymsnt  or  Advances— Timb  or  Agceual — Gon« 
STBUCTioN  or  Instrument. — ^Where  a  supplemental  agreement  pro- 
vides that  "in  the  event  that  the  money  from  the  sale  of  seats,  or 
other  sources,  after  the  payment  of  aU  necessary  debts  and  obliga- 
tions'* be  insufficient  to  pay  one  of  the  parties  the  sum  advanced 
by  him  under  the  original  contract  for  the  preliminary  expenses 
of  certain  opera  performances,  the  other  party  to  the  contract  will 
pay  to  such  party  making  the  advances  one-half  of  the  sum 
advanced,  and  it  is  understood  and  agreed  that  the  proceeds 
of  a  certain  claim  for  damages  against  third  parties  for  the 
breach  of  a  contract  of  lease  of  a  theater  is  to  be  considered 
as  a  source  of  income,  a  right  of  action  based  on  the  supple- 
mental agreement  to  collect  the  one-half  of  the  advances  made  wiU 
not  accrue  until  after  the  final  determination  of  the  action  on 
the  claim  for  damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge.    AflBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Window  P.  Hyatt  for  Appellant. 

Anderson  ft  Anderson  for  Respondent. 

CONRBY,  P.  J. — On  the  twenty-eighth  day  of  November, 
1914,  the  National  Grand  Opera  Company,  a  corporation, 
was  preparing  to  commence  the  production  and  presentation 
of  operatic  performances  in  various  places  on  the  Pacific 
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coast.  On  that  day  a  contract  was  entered  into  between 
the  corporation,  as  party  of  the  first  part,  and  A.  Qarau, 
as  party  of  the  second  part,  and  Carlo  Marchetti,  as  party 
of  the  third  part,  which  provided  for  certain  moneys  to  be 
advanced  by  Qaran  and  Marchetti  to  cover  the  preliminary 
expenses  of  the  presentation  of  such  performances.  Pro- 
vision was  made  in  the  contract  for  the  manner  of  repay- 
ment of  snch  moneys  to  be  advanced.  On  the  fifth  day 
of  March,  1915,  a  supplemental  contract  was  entered  into 
between  the  same  parties,  referring  to  the  fact  that  the 
party  of  the  second  part  subsequent  to  November  28,  1914, 
had  advanced  to  the  party  of  the  first  part  a  certain  sum  of 
two  thousand  dollars,  and  further  provided  as  follows: 
"Now  therefore,  in  consideration  of  the  assuming  by  said 
party  of  the  third  part  of  the  repayment  to  the  said  party 
of  the  second  part  of  one-half  (%)  of  said  sum  of  two 
thousand  ($2000)  dollars  with  legal  interest  in  the  event 
that  the  money  from  the  sale  of  seats,  or  other  sources,  after 
the  payment  of  all  necessary  debts  and  obligations,  shall  be 
insufficient  to  pay  to  the  said  party  of  the  second  part  the 
said  sum  of  two  thousand  ($2000)  dollars  as  aforesaid,  the 
said  respective  parties  do  mutually  agree  that  the  said  con- 
tract so  entered  into  as  aforesaid  shall  be  modified  in  the 
following  respect,  to  wit."  The  contract  then  set  forth  a 
modified  arrangement  for  the  division  between  Garau  and 
Marchetti  of  the  moneys  to  be  received  by  them  in  repay- 
ment of  their  advances  to  the  corporation. 

In  this  action  the  plaintiff  seeks  to  recover  from  the 
defendant  the  sum  of  one  thousand  dollars,  which  the  de- 
fendant agreed  to  pay  to  the  plaintiff  under  the  provisions 
of  said  supplementary  agreement,  together  with  interest 
thereon.  It  is  admitted  that  no  part  of  said  sum  of  two 
thousand  dollars  has  been  repaid  to  the  plaintiff  either  by 
the  National  Grand  Opera  Company  or  by  the  defendant. 

Responding  to  an  affirmative  defense  contained  in  the 
answer  and  in  accordance  with  the  facts  as  shown  by  the 
evidence,  the  court  found  that  as  a  part  of  the  business  of 
the  opera  company  for  the  season  covered  by  said  agree- 
ments, the  company  planned  to  produce  and  present  grand 
opera  in  the  city  of  San  Francisco,  in  the  Cort  Theater, 
and  had  a  lease  for  the  production  and  presentation  of 
grand  opera  in  that  theater;  that  the  lessor,  one  John  Cort, 
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prevented  the  company  from  presenting  grand  opera  in 
said  theater  and  thereby  caused  a  loss  to  the  said  opera 
company  in  the  sum  of  forty-nine  thousand  dollars.  Subse- 
quently the  opera  company  commenced  an  action  in  the 
superior  court  of  Los  Angeles  County  against  John  Cort 
and  others  to  recover  from  the  defendants  named  therein  the 
said  sum  of  forty-nine  thousand  dollars  as  damages  for  the 
breach  of  the  contract  of  lease.  That  action  was  pending 
and  undetermined  at  the  time  of  the  trial  of  this  present 
action.  The  court  found  in  this  action  that  on  March  5, 
1915,  at  the  time  of  the  making  of  said  supplementary  con- 
tract, it  was  understood  and  agreed  by  the  parties  thereto 
that  the  proceeds  of  said  claim  for  damages  in  said  action 
against  Cort  and  others  were  understood  to  be  a  source  of 
income  to  the  opera  company;  and  that  by  the  words  ''other 
sources"  of  income,  as  used  in  said  agreement  of  March  5, 
1915,  the  parties  intended  to  and  did  agree  that  the  pro- 
ceeds of  said  claim  or  action  were  to  be  considered  as  a 
source  of  income  of  the  opera  company.  As  conclusions  of 
law  from  its  findings,  the  court  determined  that  plaintiff's 
right  to  recover  of  defendant  the  said  sum  of  one  thousand 
dollars,  or  any  part  thereof,  will  not  accrue  until  after  the 
final  determination  of  said  action  against  Cort  and  others. 
Accordingly,  judgment  was  entered  herein  in  favor  of  the 
defendant  and  against  the  plaintiff;  it  being  provided 
therein,  however,  that  said  judgment  shall  be  without  preju- 
dice to  the  right  of  plaintiff  to  recover  from  the  defendant 
the  sum  of  one  thousand  dollars,  as  provided  in  the  agree- 
ment of  March  5,  1915,  after  the  final  determination  of  said 
other  pending  action. 

The  plaintiff  appealed  from  the  judgment,  and  also  at- 
tempted to  appeal  from  an  order  denying  his  motion  for  a 
new  trial.  The  law  recognizes  no  right  of  appeal  from  such 
order  denying  the  motion  for  a  new  trial,  and  that  appeal 
is  dismissed. 

[1]  The  parties  herein  have  stipulated  to  the  existence 
of  the  Cort  lease  and  the  wrongful  breach  thereof,  and  that 
the  said  wrongful  acts  of  John  Cort  caused  the  opera  com- 
pany a  loss  in  the  sum  of  forty-nine  thousand  dollars.  It 
seems  dear  that  the  pendency  of  the  action  to  recover  those 
damages  leaves  open  and  undetermined  the  conditions  upon 
which  the  defendant's  liability  to  the  plaintiff  herein  de- 
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pends.  It  is  only  when  that  action  shall  be  determined  and 
the  practical  results  thereof  reasonably  established  that  it 
will  be  possible  to  know  whether  or  not  *'the  money  from 
the  sale  of  seats,  or  other  aourees,  after  the  payment  of  all 
necessary  debts  and  obligations,"  has  been  insufficient  to 
pay  to  the  plaintiff  the  said  sum  of  two  thousand  dollars 
advanced  by  him  to  the  opera  company. 

We  think  there  is  no  merit  in  appellant's  claim  that  he 
is  entitled  to  judgment  because  there  is  not  in  the  answer  a 
specific  denial  of  allegation  4  of  the  amended  complaint, 
that  **the  money  of  said  National  Grand  Opera  Company 
from  the  sale  of  seats,  or  other  sources,  after  the  payment 
of  necessary  debts  and  obligations  of  said  National  Grand 
Opera  Company,  was  insufficient  to  repay  to  plaintiff  the 
said  sum  of  two  thousand  dollars  ($2,000),  or  any  part 
thereof."  That  allegation  only  covered  the  fact  concerning 
money  received  down  to  the  time  of  the  commencement  of 
this  action.  Admitting  the  fact  so  alleged,  it  still  was  neces- 
sary under  the  affirmative  defense  to  determine  whether 
such  conditions  were  in  existence  that  the  accounts  of  the 
opera  company  might  be  considered  to  be  finally  closed. 
When  they  are  completely  closed,  so  that  the  final  balance 
can  be  struck,  and  if  at  that  time  the  moneys  which  have 
been  received  are  insufficient  to  repay  the  plaintiff  the  sum 
claimed  by  him,  then  the  liability  of  defendant  under  said 
supplementary  agreement  will  become  fixed  in  accordance 
with  the  facts  then  existing. 

The  judgment  is  affirmed 

Shaw,  J.,  and  James,  J.,  concurred. 
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(Crim.  No.  688.     Second  Appellate  District,  Division  One. — ^November 

12,   1919.] 

In  the  Matter  of  the  Proceedings  for  the  Disbarment  of 
D.  G.  KLING,  Attorney  and  Counselor  at  Law. 

[1]  Attoenet  at  Law — Disbarment  Peockedinos — Findinos. — Con- 
ceding that  findings  are  not  necessary  in  a  proceeding  for  the 
disbarment  of  an  attorney  at  law,  nevertheless  it  is  a  practice 
not  to  be  commended. 

[2]  Id. — Assignment  op  Claim— Right  of  Debtor  to  Deal  With 
Assignor. — An  assignment  of  a  claim,  though  made  for  collection 
only,  passes  the  legal  title  to  the  assignee,  and  after  notiee 
thereof  the  debtors  deal  with  the  assignor  at  their  peril. 

[8]  Id. — Compromise  of  Claim  by  Assignor — ^Bight  or  Attornst 
for  Assignee  to  Bepudute. — Where  the  assignor  of  a  claim,  after 
the  assignee  has  recovered  judgment  thereon,  compromises  the 
same  without  the  knowledge  or  consent  of  the  assignee,  the  attor- 
ney for  the  latter  can  repudiate  the  act  of  the  assignor  in  giving 
a  receipt  in  full  to  the  judgment  debtor  upon  the  payment  by 
him  of  a  sum  less  than  the  amount  of  the  judgment,  and  there- 
after proceed  to  collect  the  full  amount  of  the  judgment. 

[4]  Id. — Unwarranted  Disbarment — Moral  Turpitude — Errors  of 
Judgment. — In  this  proceeding  for  the  disbarment  of  an  attorney 
at  law,  the  record  fails  to  disclose  any  deception  on  the  part 
of  the  attorney,  or  that  he  acted  through  corrupt  motives  or 
otherwise  violated  the  provisions  of  section  282  of  the  Code  of 
Civil  Procedure.  Moral  turpitude  cannot  be  predicated  upon 
errors  of  judgment  as  to  the  law,  or  action  had  and  taken  in 
good  faith  by  an  attorney,  openly  and  with  notice  to  the  adverse 
party  under  an  honest  assertion  of  legal  right,  where  there  is  no 
deception  or   unfair  advantage  sought. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  B.  Hewitt,  Judge.    Beversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Winslow  P.  Hyatt  for  Appellant. 

Percy  V.  Hammon  and  Paul  VaUee  for  Respondent 

4.    Necessity  for  bad  faith  or  fraudulent  motive  to  justify  dis- 
barment of  attorney,  note,  18  la.  K  A.  401. 
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SHAW,  J.— This  is  an  appeal  hy  D.  G.  KUng  from  a 
judgment  of  the  superior  court  suspending  him  as  an  attor- 
ney and  counselor  at  law  from  practicing  his  profession  for 
a  period  of  one  year  from  March  10,  1919. 

[1]  The  trial  court  made  no  findings  of  fact,  and,  con- 
ceding that  findings  in  such  cases  are  not  essential  to  the 
validity  of  a  judgment,  nevertheless  it  is  a  practice  not  to 
be  commended. 

Want  of  such  findings  renders  it  necessary  for  us  to  state 
at  length  the  facts  which  we  deem  established  by  the  evi- 
dence. It  appears  therefrom  that  appellant  and  his  sister, 
R.  J.  KUng,  were  the  proprietors  of  a  collection  agency 
known  as  the  Atlas  Law  and  Adjustment  Company;  that 
among  their  clients  was  Dr.  A.  J.  Berry,  for  whom,  prior 
to  these  proceedings,  they  had  acted  in  the  collection  and  ad- 
justment of  some  two  thousand  different  claims  and  aggre- 
gating in  amount  upward  of  thirty  thousand  dollars;  that 
prior  to  appellant's  admission  to  the  bar,  which  was  in 
July,  1915,  they,  when  necessary  to  bring  suits  upon  claims 
intrusted  to  them  for  collection,  employed  an  attorney  for 
such  purpose;  that  on  August  15,  1914,  Dr.  Berry  assigned 
to  B.  J.  Kling,  appellant's  sister,  and  one  of  the  proprietors 
of  the  Atlas  Law  and  Adjustment  Company,  a  claim  against 
T.  L.  Norris  and  wife,  the  amount  thereof  being  $173.65, 
under  an  agreement  that  where  suit  was  brought  upon 
claims  assigned,  the  assignee  should  pay  all  cost  and  ex- 
pense, including  attorney's  fees,  incident  to  the  bringing  of 
such  suit,  and  receive  therefor  as  full  compensation  and 
reimbursement  of  expense  made  the  sum  of  fifty  per  cent 
of  the  amount  collected  in  such  cases.  The  attorney  to 
whom  the  matter  was  intrusted,  in  bringing  the  suit,  in- 
cluded as  defendants  therein  with  Norris  and  his  wife  two 
other  persons,  to  wit,  Clyde  Briggs  and  Augustin  Huizar, 
against  whom  like  claims  had  been  assigned  to  the  plaintiff, 
B.  J.  Kling,  the  total  of  which  claims  included  in  said  action 
was  $248.50.  Due  service  was  had  upon  all  the  defendants 
and  judgment  against  them  jointly  taken  for  said  sum. 
After  this  judgment  was  rendered  a  relative  of  the  Norrises 
went  to  Dr.  Berry  and,  as  to  the  Norrises,  induced  him  to 
accept  $60  in  full  settlement  of  the  judgment  and  in  full 
payment  thereof.  This  was  on  March  21,  1916,  after  appel- 
lant had  been  admitted  to  the  bar,  and  at  which  time  he. 
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as  attorney,  represented  the  Atlas  Law  and  Adjustment 
Company,  and  also  the  plaintiff  in  said  action,  B.  J.  Eling. 
In  an  effort  to  collect  the  judgment  he  called  upon  the 
Norrises,  when  for  the  first  time  he  learned  of  the  payment 
of  this  $60  to  Dr.  Berry  and  the  fact  of  the  giving  of 
receipt.  Thereupon  he  called  upon  the  doctor  and  told  him 
that  owing  to  the  fact  that  the  claim  had  been  assigned  and 
judgment  obtained  thereon  by  the  assignee  which  had  an 
interest  in  the  judgment,  his  act  in  settling  the  claim  was 
unwarranted,  and  that  while  the  Norrises  were  entitled  to 
recover  the  $60  from  him,  he  would  credit  the  judgment 
with  the  sum,  which  in  effect  would  be  equivalent  to  its  re- 
turn. Eling  thereupon  caused  the  judgment  against  the 
Norrises  to  be  credited  with  the  sum  of  $60,  charged  Dr. 
Berry  with  one-half  thereof  as  commission,  payment  of 
which  was  retained  out  of  collections  made  for  and  on  behalf 
of  Berry,  and  caused  a  transcript  of  the  judgment  rendered 
in  the  justice's  court  to  be  filed  with  the  clerk  of  the  supe- 
rior court  and  an  execution  to  be  issued  thereon  and  levied 
npon  real  estate  owned  by  the  Norrises.  The  amount  for 
which  the  execution  was  so  issued,  however,  was  not  the 
full  amount  of  the  judgment  so  rendered  against  the  Norrises 
and  iheir  codefendants,  Briggs  and  Huizar,  in  said  action, 
but  for  the  amount  of  the  claim  of  Dr.  Berry  against  the 
Norrises  alone,  to  wit,  $173.65,  less  such  amounts  as  had 
been  theretofore  paid  upon  said  claim  against  them.  In 
other  words,  notwithstanding  the  fact  that  the  judgment 
had  been  rendered  against  the  Norrises  for  amounts  due  by 
their  joint  defendants,  he  only  sought  to  recover  from  them 
the  amount  for  which  they  alone  were  in  fact  liable.  Of  this 
action  in  thus  levying  the  execution  upon  their  property 
and  advertising  the  same  for  sale,  the  Norrises  had  notice, 
and  thereupon  employed  an  attorney  who  unsuccessfully 
sought  relief  in  the  justice's  court  by  motion  to  quash  and 
set  aside  the  execution,  and  the  property  was  sold  under 
execution.  Thereafter  the  judgment  debtors  brought  a  suit 
in  the  superior  court  to  quiet  title,  which  action  was  tried 
and,  after  being  held  under  advisement  by  the  court  for 
some  three  months,  a  judgment  as  prayed  for  was  rendered 
in  favor  of  the  Norrises,  from  which,  pending  an  appeal 
therefrom  by  the  defendant  in  said  action,  to  wit,  B.  J. 
Kling,  the  judgment  creditor,  a  compromise  was  effected. 
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Conceding  the  action  of  the  attorney  in  joining  other  de- 
fendants with  the  Norrises  and  thus  taking  judgment  against 
them  for  more  than  the  amount  of  the  claim  was  irregular 
and  without  warrant  of  law,  nevertheless,  since  it  was  had 
prior  to  appellant's  admission  to  the  bar  and  by  an  attorney 
other  than  himself,  he  should  not  be  held  responsible  there- 
for. Moreover,  since  he  did  not,  when  he  took  charge  of  the 
matter,  seek  to  collect  by  execution  from  the  Norrises  other 
than  that  part  of  the  judgment  for  which  they  would  have 
been  liable  had  the  suit  been  brought  against  them  alone, 
they  suffered  no  prejudice  by  reason  thereof. 

Furthermore,  in  enforcing  the  collection  of  the  judgment 
by  execution  and  sale  of  the  property,  he  acted  openly  and 
without  design  to  suppress  from  defendants  in  said  action 
knowledge  of  the  fact  that  he  was  about  to  sell  their  prop- 
erty under  execution.  According  to  his  own  uncontradicted 
testimony,  he  examined  the  law  and  consulted  other  attor- 
neys as  to  the  rights  of  his  client  under  the  circumstances, 
and  concluded  that  as  his  client  was  the  legal  owner  of  the 
judgment,  due  to  assignment  thereof  coupled  with  an  in- 
terest in  the  account,  he,  acting  for  such  client,  was  justified 
in  enforcing  payment  of  the  judgment,  in  support  of  which 
he  cites  Cobb  v.  Boggeti,  142  Cal.  142,  [75  Pac.  785],  and 
other  authorities,  which  appear  to  support  him  in  his  con- 
tention. [2]  The  circumstances  were  such  that,  conceding 
the  assignment  was  made  for  collection,  the  legal  title 
thereto  passed  to  the  assignee,  and  after  notice  thereof  the 
debtors  dealt  with  Dr.  Berry,  the  assignor,  at  their  peril. 
(4  Cyc.  90;  McCloskey  v.  San  Frcmcisco,  66  Cal.  104,  [4 
Pac.  1092].)  That  the  Norrises  had  notice  of  the  assignment 
conclusively  appears  from  the  fact  that  service  of  summons 
in  the  action  brought  against  them  upon  the  assigned  claim 
was  had  upon  them,  and  hence  in  adjusting  the  matter  with 
Dr.  Berry  they  acted  with  a  stranger  having  no  authority 
in  the  premises. 

[3]  That  appellant,  as  attorney  for  the  judgment  credi- 
tor, could  have  repudiated  the  act  of  Dr.  Berry  in  giving 
a  receipt  in  full  to  the  Norrises  upon  the  payment  to  him  of 
the  $60,  and  thereafter  proceeded  to  collect  the  full  amount 
of  the  judgment,  to  our  minds  admits  of  no  doubt.  Re- 
spondent, however,  insists  that  in  aoeeptino:  ono-half  of  said 
sum  80  collected  by  Berry,  his  client  with  his  knowledge 
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ratified  the  act,  and  hence  his  position  was  the  same  as 
though  he,  as  attorney,  had  accepted  said  sum  and  given  the 
receipt,  by  reason  of  which  fact  he  was  guilty  of  moral 
turpitude  (Code  Civ.  Proc,  sec.  287,  subd.  5)  in  thereafter 
causing  the  levy  of  execution.  Conceding  that  as  a  matter 
of  law  he  was  not  entitled  to  enforce  further  payment, 
nevertheless,  in  the  absence  of  deception  or  unfair  advantage 
sought  (and  none  is  shown),  his  act  was  due  to  a  mistake  of 
judgment  as  to  the  law  applicable  to  the  case. 

[4]  The  record,  as  we  read  it,  fails  to  disclose  any  decep- 
tion on  the  part  of  appellant,  or  that  he  acted  through  cor- 
rupt motives  or  otherwise  violated  the  provisions  of  section 
282  of  the  Code  of  Civil  Procedure.  The  oath  required  by 
section  278  of  the  Code  of  Civil  Procedure  of  an  attorney  is 
that  he  will  '^  faithfully  discharge  the  duties  of  an  attorney 
and  counselor  at  law  to  the  best  of  his  knowledge  and  abil- 
ity/* Moral  turpitude  cannot  be  predicated  upon  errors  of 
judgment  as  to  the  law,  or  action  had  and  taken  in  good 
faith  by  an  attorney,  openly  and  with  notice  to  the  adverse 
party  under  an  honest  assertion  of  legal  right,  where  there 
is  no  deception  practiced  or  unfair  advantage  sought. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2094.     Third  Appellate  DiBtriet.— NoTember  13,  1919.] 

J.  P.  MILLOTT  et  al..  Petitioners,  v.  ASSOCIATION  OP 
MARE  ISLAND  EMPLOYEES  (a  Corporation),  Re- 
spondent. 

[1]  Mandamus — Appucation  Pkndino  in  Lownt  Court— DisifissAL 
or  Applioation  to  Appxllatb  Goubt. — An  application  to  the  dis- 
trict court  of  appeal  for  a  writ  of  mandate  wiU  be  dismissed 
where  a  similar  application  for  the  same  purpose  has  been  made 
previously  in  the  superior  court,  and  is  still  pending. 

[2]  Id.— Identity  op  Subject  Matter — Change  op  Nominal  Peti- 
tioner Immaterial. — In  such  proceeding  it  is  of  no  consequence 
that  in  the  district  court  of  appeal  one  party  is  made  a  petitioner 
who  does  not  expressly  appear  in  the  superior  court,  where  the 
application  is  made  for  the  same  purpose  and  involves  exactly 
the  same  remedy,  the  subject  matter  being  essentially  the  tame. 
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PROCEEDING  in  Mandamus  to  compel  the  repurchase  of 
certain  stock.    Dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  O.  Harrier  and  Theodore  W.  Chester  for  Petitioners. 

W.  H.  Morrissey  for  Respondent. 

BURNETT,  J.— This  is  an  original  application  to  this 
court  for  a  writ  of  mandate  requiring  respondent  to  re- 
purchase certain  stock  of  said  corporation.  An  alternative 
writ  was  issued  and  on  the  return  day  respondent  filed  a 
general  demurrer  and  also  an  answer  to  the  application. 
The  contention  of  petitioners  is  grounded  upon  the  provi- 
sion in  the  by-laws  of  the  association  providing  that  ''No 
stock  shall  be  sold  or  certificates  issued  for  less  than  ten 
shares.  All  stock  of  the  Corporation  is  to  be  sold  subject 
to  the  right  of  the  Corporation  to  repurchase  the  same  at 
any  time  upon  paying  one  dollar  ($1.00)  per  share  and 
interest;  and  is  to  be  sold  subject  to  such  other  conditions 
as  the  Board  of  Directors  may  deem  advisable  and  for 
the  best  interests  of  the  Corporation,  except  that  no  com- 
pulsory action  shall  be  taken  by  the  Corporation  that  will 
reduce  the  ownership  of  stock  to  less  than  ten  shares  for 
each  member.  The  corporation  shall  repurchase  (the  finan- 
cial condition  of  the  Corporation  permitting),  first,  such 
shares  of  stock  owned  and  held  by  any  stockholder  in  excess 
of  ten  shares,  thereby  limiting  the  ownership  of  stock  to 
ten  shares  for  each  stockholder,  and  giving  to  each  equal 
rights  and  privileges.** 

It  is  the  theory  of  the  petitioners  that  a  large  number 
of  shares  of  said  stock  was  sold  to  different  stockholders  in 
excess  of  ten  shares  for  each  stockholder,  that  it  is  for  the 
interests  of  the  corporation  that  said  excess  shares  be  pur- 
chased for  the  benefit  of  the  association,  and  that  the  di- 
rectors thereof  refused  to  purchase  said  excess  stock  as  re- 
quired by  said  provision  of  the  by-laws.  But  regardless  of 
the  merits  of  the  controversy  it  appears  by  the  answer  of 
respondent  and  it  is  conceded  by  petitioners  that: 

**In  the  month  of  May  of  this  year,  plaintiffs  herein,  J.  P. 
Millott,  W.  C.  Ellis,  D.  E.  Schofield,  and  J.  C.  Peterson, 
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filed  a  petition  for  a  Writ  of  Mandate  against  the  defend- 
ants herein  and  its  Board  of  Directors  in  the  Superior  Court 
•of  the  State  of  California,  in  and  for  the  County  of  Solano. 

''That  said  petition  and  each  and  all  of  its  allegations 
was  and  is  substantially  the  same  as  the  petition  in  this 
action  and  prayed  for  the  same  relief,  as  will  be  seen  from 
the  copy  of  said  petition  served  on  the  defendant^  which 
copy  is  made  a  part  of  this  answer  and  will  be  handed  to 
the  Court  at  the  hearing  and  marked  'Exhibit  A.' 

"That  whUe  the  plaintiff,  W.  G.  Luper,  in  this  action, 
was  not  named  as  a  party  plaintiff  in  that  action,  said  action 
was  prosecuted  and  commenced  for  and  on  his  behalf  as  well 
as  the  other  plaintiffs  herein  and  he  was  in  truth  and  fact 
one  of  the  real  parties  in  interest  therein. 

"That  such  proceedings  were  had  and  taken  thereafter 
in  that  action  resulting  in  the  trial  Court  making  and  en- 
tering an  order  therein  sustaining  the  general  demurrer  in- 
terposed by  the  defendants  to  said  petition  therein. 

"That  the  plaintiffs  therein  declined  to  amend  their  com- 
plaint and  thereafter  judgment  was  made  and  entered  on 
the  26th  day  of  September,  1919,  in  favor  of  the  defendants 
in  that  action,  dismissing  the  petition  of  the  plaintiffs 
therein. 

"Thereafter  and  on  the  20th  day  of  October,  1919,  the 
plaintiffs  therein  appealed  from  said  judgment  to  this  Hon- 
orable Court. 

"That  said  appeal  is  still  pending  and  undisposed  of. 

"On  the  4th  day  of  September,  1919,  the  plaintiffs  herein, 
J.  P.  Millott,  W.  C.  Ellis,  D,  B.  Schofield  and  J.  C.  Peter- 
son,  commenced  another  action  in  the  Superior  C'Ourt  of  the 
State  of  California,  against  the  defendant  herein  and  its 
Board  of  Directors,  which  said  complaint  was  substantially 
in  the  same  language  and  contained  the  same  allegations 
as  the  i)etition  herein,  as  will  be  seen  from  the  copy  of  said 
petition  served  on  the  defendant,  which  copy  is  made  a  part 
of  this  answer  and  will  be  handed  to  the  Court  at  the  hear- 
ing and  marked  'Exhibit  B.' 

"That  while  the  plaintiff,  W.  G.  Luper,  was  not  named  as 
a  party  plaintiff  in  that  action,  that  action,  nevertheless, 
was  prosecuted  on  his  behalf  as  well  as  on  the  behalf  of 
the  other  plaintiffs  therein  and  he  was  in  truth  and  in  fact 
one  of  the  real  party  plaintiffs. 

44  Osl.  App.— 18 
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**That  in  that  action  the  defendant  herein  together  with 
its  Board  of  Directors  appeared  and  filed  a  general  de^ 
murrer. 

'*That  said  demurrer  duly  came  on  to  be  heard  in  the 
Superior  Court  of  Solano  County  of  October  20,  1919,  and 
was  on  said  day  by  order  of  siud  Court  duly  made,  entered 
sustained.  That  lliereafter  the  plaintiffs  filed  an  amended 
complaint 

**That  this  last  action  is  still  pending.'* 

[1]  It  therefore  clearly  appears  that  petitioners  have  a 
plain,  speedy,  and  adequate  remedy  by  appeal  from  the  de- 
cision of  said  superior  court  in  said  cause  and  that  this  ap- 
plication must  be  denied  upon  that  ground.  The  very  ques- 
tion was  involved  in  Knowles  v.  Thompson,  133  Cal.  245, 
[65  Pac.  468],  and  Beaiumont  v.  Sampson,  4  Cal.  App.  701, 
[89  Pac.  137],  and  other  decisions.  The  Enowles  case  was 
an  application  to  the  supreme  court  for  a  writ  of  mandate, 
directed  to  the  county  clerk  of  San  Mateo  County,  to  com- 
pel execution  of  a  judgment  of  the  superior  court  of  said 
county.  It  appeared  in  that  case  that  an  application  had 
been  made  to  said  superior  court  for  a  similar  writ  and  was 
denied  therein,  and  the  supreme  court  said:  '*An  appeal 
lies  from  the  judgment  of  the  superior  court  denying  a  writ 
of  mandate  (Code  Civ.  Proc,  sec.  939;  Palache  v.  BTwn*, 
64  Cal.  474,  [2  Pac.  245];  People  v.  Perry,  79  CaL  109, 
[21  Pac.  423] ;  Hevnlen  v.  PhUlips,  88  Cal.  559,  [26  Pac, 
366]).  This  furnishes  a  plain,  speedy,  and  adequate  rem^ 
edy  to  the  petitioner  in  the  ordinary  course  of  law.  (Sania 
Cruz  etc.  Co,  v.  Supervisors,  62  Cal.  40.)  The  demurrer  to 
the  petition  must  be  sustained,  and  it  is  so  ordered."  The 
Beaumont  case,  su/pra,  was  an  application  for  a  writ  of  re- 
view. It  appeared  that  a  similar  application  had  been 
made  to  the  superior  court  and  it  was  held  that:  "The  rem* 
edy  of  the  petitioner  is  by  appeal  from  the  judgment  of  the 
superior  court."  The  petition  in  this  court  was,  therefore, 
denied  upon  that  ground.  The  same  principle  applies  in 
an  application  for  a  writ  of  review  as  in  that  for  mandate. 

[2]  It  is  of  no  consequence  that  herein  one  party  is  made 
petitioner  who  does  not  expressly  appear  in  the  court  below, 
since  the  application  is  made  for  the  same  purpose  and  in- 
volves exactly  the  same  remedy,  the  subject  matter  in  all 
these  actions  being  essentially  the  same.    Under  the  law  as 
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thus  declared  we  are  precluded  from  deciding,  in  this  pro- 
ceeding, the  question  upon  its  merits.  It  is  to  be  presumed 
that  the  appeal  from  the  lower  court  will  be  prosecuted  dili- 
gently and  that  the  opportunity  will  soon  be  afforded  to 
the  appellate  tribunal  for  a  final  determination  of  the  ques- 
tion, whether  the  board  of  directors  can  be  compelled  to  re- 
purchase said  stock.  But,  for  the  reason  stated,  the  alter- 
native writ  is  discharged  and  the  proceeding  is  dismissed. 

Ellison,  P.  J.,  pro  tenu,  and  Hart,  J.,  concurred. 


[€9t.  No.   2914.     Fint  Appellate  District,  DiTisioii  Two.— November 

13,  1919.] 

ANNA  E.  COMSTOCK,  AppeUant,  v.  JOHN  P.  DAVIS 
et  al.,  as  the  Board  of  Fire  Pension  Fund  Conmiis- 
sioners,  etc.,  Respondents. 

[1]  Municipal  CoBPoaATioNs — San  Francisco — Fibemsn's  Pension 
Fund— Exemption  of  Employees  op  Auxiuabt  System  and 
Their  Families — Construction  of  Charter  Amendment. — The 
proviso  added  to  section  5,  chapter  7,  article  IS,  of  the  San 
Francisco  charter  by  the  amendment  adopted  by  the  electors  on 
November  15,  1910,  and  approved  by  the  legislature  on  Febm- 
ary  17,  1911,  raising  to  fifty-five  years  the  age  limit  of  "engi- 
neers, mechanics  and  employees  of  the  auxiliary  fibre  system," 
and  providing  further  that  "employees  and  appointees  in  this 
proviso  named  shall  not  be  subject  to  nor  derive  any  benefit  from 
the  provisions  of  chapter  7  of  this  article  relating  to  firemen's 
relief  fund,"  is  applicable  to  the  families  of  employees  and 
appointees  in  the  auxiliary  fire  system,  as  well  as  to  the  em- 
ployees and  appointees  themselves. 

[2]  Id. — Construction  of  Charter. — If  a  charter  is  subject  to  two 
constructions,  one  which  would  make  it  valid  and  one  which  would 
render  it  unconstitutional,  the  former  construction  should  be 
adopted. 

[8]  Id. — Approval  of  Charters  and  Amendments — Statement  or 
Subject  in  Title  of  Resolution. — Municipal  charters  and  amend- 
ments adopted  pursuant  to  the  provisions  of  section  8,  article  XI, 
of  the  constitution  may  be  approved  by  concurrent  resolution  of 
the  legislature,  without  reference  to  the  provisions  of  section 
24  of  article  IV  of  the  constitution  that  every  act  shall  embrace 
but  one  subject,  which  subject  shall  be  expressed  in  iti  title. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  Coimty  of  San  Francisco.  George  E.  Crothersy 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Harry  O.  McKannay  and  McEannay  &  Hunt  for  Appel^ 
lant. 

George  Lull,  City  Attorney,  and  Chas.  S.  Peery,  Assistant 
City  Attorney,  for  Respondents. 

NOUBSE,  J. — Appellant  is  the  widow  of  a  member  of  the 
San  Francisco  fire  department  who  died  as  the  result  of  an 
injury  received  while  on  duty  as  chief  engineer  of  a  pump 
ing  station  of  the  auxiliary  fire  system  of  the  department. 
Respondents,  as  commissioners  of  the  fire  pension  fund  of 
that  department,  denied  her  application  for  a  pension  on 
the  ground  that  provisions  of  the  San  Francisco  charter  re 
lating  to  pensions  did  not  apply  to  members  employed  in 
the  auxiliary  fire  system.  The  trial  court  sustained  the 
action  of  the  commissioners  and  gave  judgment  against  the 
petitioner,  from  which  this  appeal  is  taken. 

Appellant  urges  two  grounds  for  reversal:  (1)  That  the 
family  of  any  member  of  the  fire  department  who  is  killed 
in  the  performance  of  his  duty  is  entitled  to  a  pension; 
and  (2)  that  the  charter  amendment  of  1910  is  unconstitu- 
tional because  the  title  to  the  senate  concurrent  resolution 
by  which  the  amendment  received  legislative  approval  did 
not  express  the  subject  matter  of  the  amendment. 

[1]  (1)  Section  5,  chapter  7,  article  IX,  of  the  San 
Francisco  charter,  provides  in  part  as  follows:  **The  com- 
missioners shall,  out  of  the  firemen's  relief  fund,  provide 
as  follows  for  the  family  of  any  officer,  member  or  employee 
of  the  fire  department  who  may  be  killed  or  injured  while 
in  the  performance  of  his  duty."  Section  6  of  chapter 
1  of  the  same  article  provides  that  ''all  persons  appointed 
to  positions  in  the  department  must  at  the  time  of  their 
appointment  be  citizens  of  the  United  States,  not  less  than 
twt»nty-one  nor  more  than  thirty-five  years  of  age."  By 
an  amendment  adopted  by  the  electors  of  San  Francisco  on 
November  15,  1910,  and  approved  by  the  legislature  on  Feb- 
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rnary  17,  1911,  a  proviso  was  added  to  this  section  raising 
to  fifty-five  years  the  age  limit  of  '' engineers,  mechanics 
and  employees  of  the  auxiliary  fire  system."  A  further  pro« 
viso  was  added  at  the  same  time  reading  that  ''employees 
and  appointees  in  this  proviso  named  shall  not  be  subject 
to  nor  derive  any  benefit  from  the  provisions  of  chapter 
7  of  this  article  relating  to  firemen's  relief  fund/' 

It  is  argued  that  as  the  proviso  merely  excepts  employees 
and  appointees,  it  does  not  relate  to  their  families,  and  hence 
the  provisions  of  section  5,  chapter  7,  article  IX,  granting 
a  pension  to  the  family  of  any  employee  of  the  department 
killed  while  in  the  performance  of  his  duty,  apply  to  the 
families  of  those  employed  in  the  auxuliaiy  fire  system  as 
welL 

In  answer  respondents  urge  that  the  purpose  of  the 
amendment  was  to  permit  the  employment  of  men  of  ad- 
vanced age  in  the  auxiliary  fire  system,  and  that  by  reason 
thereof  the  entire  auxiliary  system  was  removed  from  the 
provisions  of  the  charter  relating  to  the  pension  fund,  and 
that  this  was  done  irrespective  of  the  age  at  which  the 
person  was  employed. 

There  can  be  little  doubt  that  this  was  the  purpose  and 
effect  of  the  amendment.  The  pension  is  an  award  or 
bounty  made  to  the  employee  by  way  of  compensation  for 
services  he  renders  the  municipality.  In  the  event  of  his 
death  resulting  from  injuries  received  in  the  i>erformance 
of  his  duty,  the  pension  may  properly  go  to  his  family. 
But  a  mere  gift  to  his  family  where  no  obligation  exists 
is  prohibited  by  section  31,  article  IV,  of  the  state  consti- 
tution. The  right  to  the  pension  becomes  vested  by  reason 
of  the  employment.  If  there  is  no  obligation  there  can 
be  no  legal  right  to  the  pension.  (Taylor  v.  Mott,  123  Cal. 
497,  [56  Pac.  256].)  Certainly  a  husband  and  father  is 
benefited  by  an  obligation  on  the  part  of  the  government  to 
care  for  his  family  after  his  death.  Hence,  if  a  person  is 
denied  the  benefits  of  the  pension  provisions  of  the  charter, 
an  award  to  his  family  is  a  mere  gift.  The  deceased  ac- 
cepted his  employment  with  the  city  after  the  approval  of 
the  amendment  of  1911  and  must  be  deemed  bound  by  its 
terms.  If  the  charter  is  subject  to  two  constructions,  one 
which  would  make  it  valid  and  one  which  would  render  it 
unconstitutional,  the  former  construction  should  be  adopted. 
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Applying  that  rule  here,  the  proper  interpretation  of  the 
charter  amendment  is,  that  the  provision  that  all  employees 
and  appointees  in  the  auxiliary  fire  system  are  denied  the 
benefits  of  the  pension  provisions  of  the  charter  is  applicable 
to  their  families  as  well  as  to  themselves. 

[2]  (2)  Appellant  urges  that  this  charter  amendment  is 
unconstitutional  because  the  title  to  the  senate  concurrent 
resolution  by  which  it  received  legislative  approval  does  not 
contain  a  statement  of  the  subject  matter  of  the  charter 
amendment,  and  that  this  is  in  violation  of  section  24,  article 
IV,  of  the  constitution.  This  resolution  is  given  the  follow- 
ing title:  "Senate  Concurrent  Resolution  No.  9,  approving 
eighteen  certain  amendments  to  the  charter  of  the  city 
and  county  of  San  Francisco,  State  of  California,  voted  for 
and  ratified  by  the  electors  of  said  city  and  county  of  San 
Francisco  at  a  special  municipal  election  held  therein  on  the 
fifteenth  day  of  November,  1910."  (Stats.  1911,  p.  1661.) 
Section  24  of  article  IV  of  the  constitution  reads  as  follows: 
'*  Every  act  shall  embrace  but  one  subject,  which  subject 
shall  be  expressed  in  its  title." 

[3]  The  method  for  the  adoption  and  approval  of  amend- 
ments to  the  municipal  charters  is  found  in  section  8,  article 
XI,  of  the  constitution.  Therein  it  is  provided  that  such 
amendments  when  ratified  by  the  electors  shall  be  submitted 
to  the  legislature  to  be  approved  or  rejected  in  the  same  man- 
ner provided  in  that  section  for  the  approval  or  rejection 
of  a  charter.  The  manner  thus  prescribed  is :  *  *  The  legislature 
shall  by  concurrent  resolution  approve  or  reject  such  charter 
as  a  whole,  without  power  of  alteration  or  amendment;  and 
if  approved  by  a  majority  of  the  members  elected  to  each 
house  it  shall  become  the  organic  law  of  such  city. ' '  Section  24 
of  article  IV  is  a  general  section  relating  to  the  laws  or  acts 
of  the  law-making  body  of  the  state.  Section  8  of  article 
XI  is  a  special  section  providing  for  the  manner  and  method 
of  adopting  municipal  charters.  There  is  a  well-recognized 
distinction  between  a  concurrent  resolution  of  the  legisla^ 
ture  and  an  act  which  becomes  a  law  of  the  state.  Section 
8  of  article  XI  specifically  provides  that  its  approval  shall 
be  evidenced  by  concurrent  resolution  approved  by  a  ma- 
jority of  the  members  elected  to  each  house.  A  legislative 
act  must  be  presented  to  the  Governor  for  his  approval 
or  rejection.     This  distinction  has  been  recognized  l^  the 
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legislature  for  many  years  past,  during  which  time  the 
charters  of  the  various  municipalities,  together  with  the 
amendments,  have  been  approved  in  the  manner  complained 
of  in  this  proceeding.  There  is  thus  a  contemporaneous 
legislative  construction  to  the  effect  that  these  charters  and 
amendments  may  be  approved  by  concurrent  resolution, 
without  reference  to  the  provisions  of  section  24  of  article 
rV.  Practice  and  acquiescence  in  this  construction  for  more 
than  twenty  years  have  resulted  in  the  acquisition  of  large 
property  interests  and  the  determination  of  personal  rights 
and  obligations.  Such  practice  and  acquiescence  have  fixed 
the  construction  which  should  not  be  disturbed  at  this  late 
day.  iSiuari  v.  Laird,  1  Cranch,  299,  [2  L.  Ed.  115,  see, 
also,  Rose's  U.  S.  Notes] ;  Railroad  Com.  v.  Markei  St.  By 
Co,,  132  Cal.  677,  680,  [64  Pac.  1065].) 

In  addition  to  this  it  might  be  said  that  if  appellant's 
position  were  tenable,  she  would  have  no  rights  to  assert, 
because  the  original  charter,  which  was  adopted  in  1899, 
and  the  amendments  to  section  5,  upon  which  she  bases 
her  right  of  action,  would  fall  in  the  same  way. 

The  judgment  is  afSrmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 


[Crim.  No.  807.     First  AppeUate   District,   Division  One. — November 

18,  1919.] 

THE  PEOPLE,  Respondent,  v.  WILLIAM  YOUNG,  Ap- 

pellant. 

[1]  Juvenile  Oouet  Law— Violation  or  Seotion  21 — Evidence. — 
In  this  prosecution  for  a  violation  of  section  21  of  the  juvenile 
eourt  law,  the  testimony  of  the  eomplaining  witness,  while  such 
as  might  be  expected  to  have  been  given  by  a  person  of  imma- 
ture and  feeble  intellect,  was  not  so  inherently  improbable  as  to 
justify  the  reversal  of  the  case  upon  that  gronnd  by  the  appellate 
eourt,  the  jury  who  saw  her  and  heard  her  story  having  believed 
her  and  rendered  their  verdict  accordingly. 

[2]  Id. — SUTFICEENOT  07  INSTRUCTION. — In  a  prosecution  for  a  viola- 
tion of  section  21  of  the  juvenile  court  law,  an  instruction  which, 
after  stating  that  the  defendant  is  charged  with  a  violation  of 
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said  seetioD,  quotes  siicb  section  in  full,  and  also  quotes  the 
portion  of  seetlon  1  of  that  law  contained  in  subdivision  11 
thereof,  which  provides  that  the  law  shall  be  given  application 
to  any  person  under  the  age  of  twenty-one  years  ''who  is  leading, 
or  from  any  cause  is  in  danger  of  leading,  an  idle,  dissolute  or 
immoral  life,"  is  sufficient  to  inform  the  jury  that  if  they  find 
the  defendant  committed  the  acts  with  which  he  stands  charged 
in  the  information,  he  should  be  found  guilty  of  a  violation  of 
said  provisions  of  the  law. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Franklin  A.  Oriffin, 
Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

I.  M.  Peckham  and  Harry  I.  Stafford  for  Appellant. 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

mCHABDS,  J. — This  is  an  appeal  from  a  judgment 
which  followed  the  conviction  of  the  defendant  of  a  misde- 
meanor consisting  in  the  violation  of  section  21  of  the  juve- 
nile court  law.  The  charging  part  of  the  information  al- 
leged as  follows: 

**The  said  William  Young,  on  or  about  the  twenty-sixth 
day  of  March,  A.  D.  nineteen  hundred  and  eighteen,  at  the 
city  and  county  of  San  Francisco,  state  of  California,  did 
then  and  there  willfully  and  unlawfully  commit  an  act 
which  did  then  and  there  tend  to  cause  and  encourage  one 
Beatrice  McGuire,  a  female  person  under  the  age  of  twenty- 
one  years,  to  wit,  of  the  age  of  eighteen  years,  to  come 
within  the  provisions  of  subdivision  11  of  section  1  of  said 
juvenile  court  law,  as  follows:  Said  William  Young  did 
then  and  there  willfully  and  unlawfully  then  and  there 
have  and  accomplish  an  act  of  sexual  intercourse  with  andf 
upon  the  said  Beatrice  McGuire,  said  defendant  William 
Young  not  being  then  or  there  the  husband  of  the  said 
Beatrice  McGuire,  all  of  which  willful  and  unlawful  acts 
and  course  of  conduct  as  aforesaid  did  thereby  then  and 
there  manifestly  tend  to  and  did  encourage,  cause  and  con- 
tribute to  the  said  Beatrice  McGuire  becoming  and  remain- 
ing such  a  person  as  is  described  in  section  1,  subdivision 
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11,  of  the  juvenile  court  law  of  the  state  of  California,  to 
wit,  a  person  under  the  age  of  twenty-one  years,  who  is 
leading  or  from  any  cause  is  in  danger  of  leading  an  idle, 
dissolute,  lewd  and  immoral  life;  contrary  etc." 

[1]  The  first  contention  of  the  appellant  is  that  the  evi- 
dence was  insufficient  to  warrant  his  conviction,  the  basis 
of  this  contention  being  that  the  story  of  the  complaining 
witness  was  utterly  improbable.  We  have  examined  the  rec- 
ord with  a  view  to  determining  the  merit  of  this  contention; 
and  uxK>n  such  examination  we  are  entirely  satisfied  that  the 
testimony  of  the  complaining  witness,  while  such  as  might 
be  expected  to  have  been  given  by  a  person  of  immature  and 
feeble  intellect^  was  not  so  inherently  improbable  as  to 
justify  the  reversal  of  this  case  upon  that  ground;  but  that, 
on  the  other  hand,  the  jury  having  seen  the  prosecuting 
witness  and  heard  her  story,  would  be  the  best  judges  of 
the  credibility  of  her  statements;  and  having  believed  her 
and  rendered  their  verdict  accordingly,  we  should  not  under- 
take to  disturb  that  verdict. 

[2]  The  next  and  final  contention  of  the  appellant  is 
that  the  court  failed  to  instruct  the  jury  as  to  what  crime 
the  defendant  was  charged  to  have  committed,  and  failed 
to  give  to  the  jury  an  intelligible  intruction  by  which 
they  would  be  advised  as  to  what  would  constitute  an  offense 
under  the  sections  of  the  juvenile  court  law  which  the 
defendant  was  charged  with  having  violated,  and  particu- 
larly under  section  21  thereof. 

In  the  case  of  People  v.  De  Leon,  35  Cal.  App.  467,  [170 
Pac.  173],  this  court  had  occasion  to  consider  the  language 
of  section  21  of  the  juvenile  court  law;  and  it  was  there 
held  that  the  said  section  of  said  law  was  neither  too  vague 
nor  too  indefinite  for  enforcement,  and  that  when  read  in 
view  of  the  other  sections  of  said  law  having  especial  ref- 
erence to  the  delinquency  and  dependency  of  minors,  it  was 
sufficiently  precise  and  definite  to  form  the  basis  of  prosecu' 
tions  under  its  terms.  In  the  instant  case  the  information 
against  the  defendant  charged  him  with  the  doing  of  specific 
acts  which  would  manifestly  tend  to  cause  the  minor  against 
whom  they  were  committed  to  come  within  the  provisions 
of  subdivision  11  of  section  1  of  said  juvenile  court  law  as 
being  a  person  who  would  thereby  be  brought  to  lead  or 
be  in  danger  of  leading  an  idle,  dissolute,  or  immoral  life. 
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The  information  during  the  course  of  the  trial  was  read 
to  the  jury,  and  thereafter  the  complaining  witness  was  ex- 
amined in  detail  with  respect  to  its  specific  charge.  The 
jury  had  thus  before  it  the  particular  acts  with  which  the 
defendant  stood  charged.  The  court  instructed  the  jury 
as  follows: 

''The  defendant  is  charged  with  the  crime  of  misde- 
meanor, to  wit,  a  violation  of  section  21  of  the  juvenile 
court  law  of  this  state. 

''Section  1  of  the  juvenile  court  law  provides  that  the 
law  shall  apply  to  any  person  under  the  age  of  twenty-one 
years  (subdivision  11)  'who  is  leading,  or  from  any  cause 
is  in  danger  of  leading,  an  idle,  dissolute  or  immoral  life.' 

"Section  21  of  the  juvenile  court  law  provides:  *Any 
person  who  shall  commit  any  act  or  omit  the  performance  of 
any  duty,  which  act  or  omission  causes  or  tends  to  cause 
or  encourage  any  person  under  the  age  of  twenty-one  yearn 
to  come  within  the  provisions  of  any  of  subdivisions  1  to  13 
inclusive  of  section  one  of  this  act,  or  which  act  or  omission 
contributes  thereto,  or  any  person  who  shall  by  any  act  or 
omission,  or  by  threats  or  commands  or  persuasion,  induce 
or  endeavor  to  induce  any  such  person  under  the  age  of 
twenty-one  years,  to  do  or  to  perform  any  act  or  to  follow 
any  course  of  conduct,  or  to  so  live  as  would  cause  or  mani- 
festly tend  to  cause  any  such  person  to  become  or  to  remain 
a  person  within  the  provisions  of  any  of  subdivisions  1  to  13 
inclusive  of  section  one  of  this  act,  shall  be  guilty  of  a  mis- 
demeanor.' " 

It  will  be  seen  that  this  instruction  quotes  section  21  of 
tho  juvenile  court  law  in  full,  and  that  it  also  quotes  that 
portion  of  section  1  of  the  juvenile  court  law  contained  in 
subdivision  11  thereof,  which  provides  that  the  law  shall 
be  given  application  to  any  person  under  the  age  of  twenty- 
one  years,  "who  is  leading,  or  from  any  cause  is  in  danger 
of  leading,  an  idle,  dissolute  or  immoral  life."  We  are  satis- 
fied that  the  jury  was  by  these  instructions  informed  that 
if  they  found  that  the  defendant  had  committed  the  acts 
with  which  he  stood  charged  in  the  information  he  should 
be  found  guilty  of  a  violation  of  these  provisions  of  the 
juvenile  court  law.  And  since,  as  we  have  seen,  we  have 
held  in  the  case  of  People  v.  De  Leon,  supra,  that  these  pro- 
visions of  the  juvenile  court  law  are  neither  vague  nor  in- 
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definite  in  their  terms,  we  cannot  here  say  that  the  charge 
of  the  court  which  embodies  those  terms  is  so  vague  and 
indefinite  that  the  jury  would  be  either  insufficiently  in- 
structed or  be  misled  thereby. 

As  to  the  contention  of  the  appellant  that  the  juvenile 
court  law  is  unconstitutional,  that  contention  is  sufficiently 
answered  in  the  case  of  People  v.  2>e  Leon,  supra. 

Judgment  affirmed. 

Waste,  P.  J.f  and  Kerrigan,  J.,  concorred. 


[Git.  Ko.  2389.     Seeond  Appellate  Distriety  Division  Oae. — November 

14,  1919.] 

W.  M.  KNAPP,  Appellant,  v.  B.  F.  LYMAN,  Respondent. 

[1]  Salxs— Delivkby  or  Possbssion — Tbansfeb  or  Titls  not  Im* 
PUED^ — ^Mere  delivery  of  possession  does  not  imply  a  transfer 
where  personal  property  is  concerned,  it  being  at  most  only 
prima  fade  evidence  of  such  transfer. 

[2]  Id* — Obtaining  Possession  Through  Fraud— Innocent  Pua- 
OHASEB  NOT  PROTECTED. — One  who  purchases  an  automobile  from 
another  who  obtained  possession  of  it  through  criminal  fraud 
perpetrated  upon  the  owner,  cannot  recover  possession  of  the 
automobile  from  the  owner,  who  subsequently  found  his  automo- 
bile standing  on  the  street  and  took  possession  of  it;  on  the 
theory  that  he  is  an  innocent  purchaser  from  one  invested  with 
BQch  indicia  of  title  as  to  estop  the  owner  from  asserting  his  title. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Charles  Wellbom,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Carlyle  Wynn  for  Appellant. 

Arthur  Eeetch  for  Respondent 

JAMES,  J. — In  this  action  plaintiff  sought  to  recover  pos- 
session of  an  automobile  alleged  to  have  been  wrongfully 
taken  and  detained  by  the  defendant.  The  judgment  was 
adverse  to  the  claim  and  plaintiff  appealed. 
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The  defendant,  as  the  facts  appear  in  the  evidence,  was 
the  owner  of  the  automobile  in  question.  He  desired  to 
sell  it  and  placed  an  advertisement  in  a  newspaper.  A  per* 
son  appeared  in  answer  to  the  advertisement  and  pretended 
that  he  had  a  bona  fide  purchaser  for  the  automobile.  This 
person  arranged  a  meeting  between  the  owner  of  the  ma- 
chine and  the  alleged  purchaser,  and  the  parties  met,  there 
being  present  still  another  individual  who  posed  as  a  me- 
chanic. To  abbreviate  the  story,  suffice  it  to  say  that  the 
evidence  established  that  these  individuals  entered  upon  a 
scheme  to  defraud  defendant  of  his  automobile,  and  they 
succeeded  in  getting  possession  of  it  by  giving  a  worthless 
draft.  In  the  course  of  the  transaction,  however,  they  ob- 
tained from  Lyman,  the  owner,  a  bill  of  sale  of  the  machine. 
That  they  acquired  no  title  to  the  automobile,  which  they 
obtained  either  by  committing  larceny  or  the  crime  of  ob- 
taining property  by  false  pretenses  (it  is  immaterial  here 
to  determine  which),  is  not  disputed  on  the  part  of  appel- 
lant. Appellant  claims  only  that  the  respondent  invested 
the  men  who  defrauded  him  of  his  automobile  with  such 
indicia  of  title  as  to  estop  him  from  asserting  ownership  of 
the  machine  as  against  the  plaintiff,  a  claimed  innocent 
purchaser.  A  few  days  after  the  alleged  transaction,  the 
respondent  found  his  machine  standing  on  the  street  and 
took  possession  of  it.  Plaintiff  appeared  and  contended 
that  he  had  purchased  it  from  one  of  the  trio  hereinbefore 
referred  to.  According  to  the  testimony  of  appellant,  he 
gave  some  money  and  some  jewelry  in  payment  for  the 
machine.  The  bill  of  sale  given  by  respondent  to  the  men 
was  not  exhibited  to  him  and,  by  the  testimony  of  appellant, 
the  men  told  a  tale  entirely  different  from  the  truth 
as  to  how  they  had  obtained  possession  of  the  machine.  The 
person  who  sold  the  machine  to  plaintiff  claimed  that  it  had 
been  brought  from  the  east  by  a  tourist  and  purchased  by 
the  then  possessor,  who,  on  account  of  trouble  with  his  wife, 
desired  to  dispose  of  it.  It  is  quite  clear  that  appellant  in 
purchasing  the  machine  relied  wholly  upon  the  representa- 
tions of  the  persons  with  whom  he  was  dealing.  Hence, 
the  existence  of  the  bill  of  sale  signed  by  the  respondent  is 
immaterial  to  the  case.  The  only  act,  then,  which  was  com- 
mitted on  the  part  of  respondent  which  would  give  any  color 
of  ownership  to  the  automobile  in  the  hands  of  the  fraudu- 
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lent  procurers  thereof  was  the  act  in  delivering  possession 
to  the  latter.  [1]  It  has  long  been  held  that  mere  de- 
livery of  possession  does  not  imply  a  transfer  of  title  where 
personal  property  is  concerned.  At  most,  it  is  only  prima 
facie  evidence  of  such  transfer.  (1  Williston  on  Sales,  sec. 
313.)  To  the  same  effect  respondent  cites  35  Gyc.  of  Law, 
p.  360;  particularly  the  case  of  Olobe  MiUifig  Co.  v.  Min* 
neapoUs  etc.  Co.,  44  Minn.  153,  [46  N.  W.  306].  Con- 
ditional sales  are  often  made  under  which  title  is  effectu- 
ally reserved  in  the  vendor,  who  rests  secure  against  any 
claim  of  alleged  innocent  purchasers.  (Van  Alien  v.  Frcm- 
cis,  123  Cal.  474,  [56  Pac.  339].)  [2]  The  case  here,  if 
anything,  is  a  stronger  one,  because  the  possession  of  the 
property  was  caused  to  be  delivered  up  by  reason  of  crim- 
inal fraud  perpetrated  by  the  persons  who  obtained  the 
property  from  respondent. 

We  find  no  error  which  requires  that  the  judgment  b# 
disturbed. 

The  judgment  is  afSrmed. 

Conrey,  P.  J*,  and  Shaw,  J.,  concurred. 


[Cir.  No.  8118.     Second  Appellate  Diitriet,  Divirion  One. — ^Norember 

14,  1919.] 

MADELINE  E.  STEARNS,  Petitioner,  v.  SUPERIOR 
COURT  OF  LOS  ANGELES  COUNTY  et  al.,  Respond- 
ents. 

[1]  JuDOifSNTs — Apfials — AsouicKtrrs  ov  Tbul  Ooubt— Bxoobd.— 
The  argument  or  leasoni  giyen  by  a  trial  judge  in  rapport  of 
a  mling  or  decision  are  no  part  of  the  record  npon  which  the 
appellate  conrt  la  eaUed  npon  to  act. 

[2]  Id. — FBkVhUhOn  0aNVn8I0N--IliFBI80HlfSRT  IN  jAUr— BirUSAL 
TO  INOOKPOBATE  IN  JUDOMSNT— MANDAMUS-^Whcther  the  trial 
conrty  in  an  action  to  recoTer  money  fraudulently  converted  and 
appropriated  by  a  person  acting  in  a  fiduciary  capacity,  be  right 
or  wrong  in  holding  that  plaintiff  is  not  entitled  to  judgment 
that   defendant   be   committed  to  jail  until   he   pay  the   amount 

1.    What  record   on  appeal  munt   show,  note,  8  L.  &  A.   611. 
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due,  is  not  inyolTed  in  a  proeeeding  in  mandamua  to  eomp6] 
the  trial  court  to  enter  sueh  a  judgment.  If  the  eoort  errone- 
onslj  denies  plaintiff  a  judgment  warranted  bj  the  findings,  her 
remedy  is  by  an  appeal. 
[8]  Id. — Judgment  and  Discbetion  o»  Tbul  Coubt— Remedy  of 
Plaintiff — Mandamus. — The  judgment  and  discretion  of  the 
trial  court,  both  as  to  the  facts  and  as  to  the  law  applicable 
thereto,  in  a  matter  within  its  jurisdiction,  cannot  be  controlled 
by  a  writ  of  mandate  where  the  aggrieved  party  has  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law. 

PROCEEDING  in  Mandamus  to  compel  the  Superior 
Court  of  Los  Angeles  County,  and  Charles  Wellborn,  Judge 
thereof,  to  enter  judgment  that  defendant  be  committed  to 
jail.    Alternative  writ  discharged  and  proeeeding  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Collier,  Schlegel  &  Labarere,  Frank  C.  Collier  and  Walter 
H.  Sprague  for  Petitioner. 

John  S.  Cooper  for  Bespondents. 

SHAW,  J. — ^Respondent  has  interposed  a  general  de- 
murrer to  a  petition  upon  which  this  court  issued  an  alterna- 
tive writ  of  mandate  addressed  to  the  superior  court  of 
Los  Angeles  County  commanding  it,  in  the  absence  of 
cause  to  the  contrary  being  shown,  to  incorporate  in  a 
judgment,  which  the  court  is  about  to  render  in  favor  of 
plaintiff  upon  findings  made  in  an  action  wherein  Madeline 
E.  Stearns  is  plaintiff  and  Howard  E.  Reach  is  defendant, 
a  clause  to  the  effect  that  said  defendant  be  committed  to 
the  county  jail  until  he  pays  to  plaintiff  the  sum  of 
$1,052.39,  so  found  by  the  court  to  be  due  to  her. 

The  complaint,  a  copy  of  which  is  attached  to  the  petition, 
alleges  that  defendant,  while  acting  in  a  fiduciary  capacity 
for  plaintiff,  fraudulently  converted  and  appropriated  to  his 
own  use  certain  funds  and  property  which  she  intrusted  to 
him;  and  the  prayer  thereof,  in  addition  to  judgment  for 
$2,343.59  asked,  is  *'that  upon  the  failure  of  said  defendant 
to  pay  said  sums  and  all  of  them  he  be  imprisoned  in 
the  county  jail  in  the  county  of  Los  Angeles  until  such  time 
%a  he  does  pay  the  same,  as  required  by  article  I,  section  15, 
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of  the  constitutioii  of  the  state  of  California."  The  petition 
also  contains  a  copy  of  the  findings  upon  which  the  court,  as 
a  conclusion  of  law,  found  that  plaintiff  was  entitled  to 
judgment  against  defendant  for  $1,052.39,  and  'Hhat  this 
is  a  proper  case  for  a  judgment  committing  defendant  to 
and  confining  him  in  the  county  jail  of  said  county  of  Los 
Angeles  and  such  a  judgment  would  be  ordered  but  for  the 
reason  that  the  provisions  of  article  I,  section  15,  of  the 
constitution  of  the  state  of  California  and  section  478  of  the 
Code  of  Civil  Procedure  of  said  state,  construed  together, 
seem  to  this  court  to  preclude  such  a  judgment  as  there  was 
no  preliminary  arrest  as  allowed  and  provided  for  in  section 
479  et  seq.  of  said  Code  of  Civil  Procedure.  Therefore  no 
judgment  committing  said  defendant  to  and  confining  him 
in  said  county  jail  will  be  entered  herein." 

Petitioner  claims  that  the  findings  bring  the  acts  of  de- 
fendant within  the  provisions  of  subdivision  2,  section  479 
of  the  Code  of  Civil  Procedure,  and  show,  as  alleged  in  the 
complaint,  that  while  acting  in  a  fiduciary  capacity  for 
plaintiff  he  was  guilty  of  acts  for  which,  in  the  absence  of 
his  paying  the  amount  found  by  the  court  to  be  due,  he 
should  be  imprisoned  in  the  county  jail. 

Clearly,  the  judgment  which  plaintiff  sought  in  the  ac- 
tion was  not  only  one  for  the  recovery  of  money,  to  be  en- 
forced by  execution  against  property,  but  one  adjudging  the 
defendant  guilty  of  fraudulent  conversion,  upon  which  lat- 
ter an  execution  might  issue  against  the  person  of  the  de- 
fendant so  adjudged  guilty  of  fraud.  (Siewari  v.  Levy, 
36  Cal.  159.)  The  court,  as  to  the  indebtedness,  found  that 
plaintiff  was  entitled  to  judgment  therefor,  but  the  effect  of 
the  finding  which  we  have  quoted  is  that  as  a  matter  of  law, 
notwithstanding  the  findings  made  as  to  defendant's  fraudu- 
lent acts,  plaintiff  was  not  entitled  to  a  judgment  commit- 
ting defendant  to  jail.  Other  than  this  simple  finding,  the 
so-called  conclusion  of  law  above  set  out  is  a  mere  statement 
of  the  trial  judge  of  his  reasons  for  holding  that  plaintiff 
is  not  entitled  upon  the  findings  to  a  judgment  of  imprison- 
ment against  defendant.  [1]  That  the  argument  or  rea- 
sons given  by  a  trial  judge  in  support  of  a  ruling  or  decision 
are  no  part  of  the  record  upon  which  this  court  is  called 
upon  to  act  is  too  well  settled  to  require  citation  of  au- 
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thority.  It  thus  appears,  conceding  the  findings,  aa  claimed 
by  petitioner,  warranted  the  judgment  for  which  she  con- 
tends, that  the  trial  court,  as  it  was  within  its  jurisdiction 
entitled  to  do,  took  a  contrary  view  of  the  law,  and  held  as  a 
matter  of  law  that  plaintiff  was  not  entitled  to  judgment 
that  defendant  be  committed  to  jail. 

[2]  Whether  the  trial  court  be  right  or  wrong  in  so 
deciding  is  not  involved  in  this  proceeding,  since  if  the 
court  erroneously  denies  plaintiff  a  judgment  warranted  by 
the  findings,  her  remedy,  sus  in  other  cases,  is  by  an  appeal. 
[3]  No  principle  is  better  settled  than  that  the  judgment 
and  discretion  of  the  trial  court,  both  as  to  the  facts  and 
as  to  the  law  applicable  thereto,  in  a  matter  within  its 
jurisdiction,  cannot,  where  the  aggrieved  party  has  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  course  of  law, 
be  controlled  by  writ  of  mandate.  (CahiU  v.  Superior 
Court,  145  Cal.  42,  [78  Pac.  467].)  That  the  petitioner 
has  a  remedy  by  appeal  admits  of  no  controversy;  and  that 
the  higher  court  on  such  appeal,  if  the  findings  warrant 
it,  will  order  judgment  thereon  in  favor  of  the  plaintiff  in 
the  action  is  equally  true. 

There  is  no  difference  between  this  proceeding,  wherein 
petitioner  claims  that  upon  the  findings  she  is  entitled  to  a 
judgment  other  than  that  which  the  court  proposes  to  ren- 
der, and  the  ordinary  case  where  the  court  is  about  to 
enter  a  judgment  which  the  aggrieved  party  claims  is  un- 
warranted by  the  findings.  If  the  writ  in  the  instant  case 
lies  for  such  purpose,  then,  in  lieu  of  an  appeal  from  the 
judgment,  it  is  applicable  to  all  cases  to  compel  the  court  to 
render  a  proper  judgment  based  upon  findings,  thus  ap- 
plying a  new  and,  perhaps,  better  method  of  review  and 
correction  thereof. 

Petitioner's  counsel  seem  to  recognize  the  fact  that  she 
is  not  entitled  to  the  writ,  provided  she  has  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of  law,  and 
hence,  to  overcome  this  obstacle,  alleges  in  her  petition  that 
the  appeal  will  not  be  decided  in  a  long  time;  that  mean- 
while petitioner  will  have  no  security  for  the  payment  of 
her  judgment,  at  which  time  Reach  will  probably  be  beyond 
the  reach  of  any  process  of  the  court.  This  argument  would 
apply  with  equal  force  to  all  cases  where  the  court  has  er- 
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roneously  rendered  judgment  upon  findings  in  favor  of  a 
defendant  when  it  should  have  been  for  the  plaintiff. 

The  alternative  writ  is  discharged  and  the  proceeding  dis- 
missed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.    No.   3078.     First   Appellate    District,   Division   One.— November 

14,  1919.] 

In  the  Matter  of  the  Estate  of  BENNO  MEYER,  Deceased. 
JACOB  MACOWSKY  et  al..  Executors,  etc..  Appellants, 
and  MAX  MEYER  et  al.,  as  Legatees;  CAMILLE 
DORIS  MEYER,  Respondent. 

[1]    WnXS — SUBSEQUSNT   l^ABBIAOS   AND   BiSTH   Or    ISSUS— BSVOOATION 

— CoNSTBUOTioN  or  SECTION  129S,  CiviL  Ck)DE. — ^Under  section 
1298  of  the  Civil  Code,  where  a  person,  after  making  a  will, 
subsequently  marries  and  dies,  leaving  a  ehild  issue  of  sueh 
marriage,  surviving  him,  and  no  provision  is  made  for  such 
ehild,  either  by  settlement  or  in  the  will,  the  will  is  rendered  dead 
as  completely  as  if  the  decedent  had  destroyed  it  by  burning, 
or  by  any  other  means  known  to  the  law.  It  is  revoked,  not  by 
implication,  but  by  positive  statutory  enactment  and  thereafter 
there  is  no  state  of  facts  to  which  the  provisions  of  section  1306 
of  the  Civil  Code  can  be  applied. 
[2]  Id.->Pbetebicittkd  Hsibs— Section  1306,  Civil  Code,  Construed. 
Section  1306  of  the  Civil  Code  amounts  only  to  a  rule  of  suc- 
cession applicable  in  those  cases  in  which  no  conjunction  of  events 
has  served  to  revoke  the  will  of  the  testator  of  surviving  issue 
not  provided  for  as  in  said  section  specified. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  refusing  probate  of  a 
will.    Thomas  F.  Graham,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

1.  Revocation  of  will  by  marriage  and  birth  of  issue,  notes,  80 
Am.  Dec.  518;  7  AmL  Oaa.  786;  by  birth  of  issue  alone,  note, 
Ami.  Cas.  1913D,  1818. 

Sufficiency  of  provision  as  to  after-bom  child  to  prevent  revoca- 
tion of  will,  notes,  Ami.  OW.  1913D,  1328;  43  li.  B..  A.  (N.  8.) 
1195. 
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Cullinan  &  Hickey  for  Appellants. 
Louis  H.  Brownstone  for  Respondent. 

WASTE,  P.  J. — This  is  an  appeal  from  an  order  refusing 
probate  to  the  last  will  of  Benno  Meyer,  deceased,  which 
was  executed  on  the  fifth  day  of  March,  1917.  Three-fourths 
of  the  entire  estate  of  the  decedent  is,  by  the  will,  be- 
queathed and  devised  to  the  mother  and  brothers  of  the 
deceased.  The  remaining  one-fourth  is  disposed  of  as  fol- 
lows: 

''As  1  am  about  to  be  married  to  Camille  Lasky,  of  the 
City  and  County  of  San  Francisco,  State  of  California,  and 
desire  to  make  some  provision  for  her  in  case  of  said  mar- 
riage, I  do  hereby  give,  bequeath  and  devise  unto  her  an 
undivided  one-fourth   (^4)0^  ^^ch  and  all  my  said  estate." 

Three  days  after  the  will  was  made  the  deceased  mar- 
ried said  Camille  Lasky,  and,  subsequently,  a  child,  Mar- 
jorie  Catherine  Meyer,  was  born.  Both  wife  and  child  sur- 
vive the  deceased,  who  died  on,  or  about,  the  sixteenth  day 
of  January,  1919.  The  child,  Marjorie,  is  not  mentioned  in 
the  will,  nor  provided  for  by  any  settlement.  When  the 
testament  was  offered  for  probate,  the  surviving  wife  filed 
her  opposition  thereto,  claiming  the  will  to  have  been  re- 
voked by  the  birth  of  the  child  to  the  marriage.  This  con- 
tention was  upheld  by  the  lower  court. 

[1]  The  sole  question  presented  for  determination  in  the 
lower  court  and  on  this  appeal  has  to  do  with  the  construc- 
tion to  be  placed  on  section  1298  of  the  Civil  Code  and  its 
application  to  the  facts  at  bar.  That  section  reads  as  fol- 
lows: **If,  after  having  made  a  will,  the  testator  marries, 
and  has  issue  of  such  marriage,  born  either  in  his  lifetime 
or  after  his  death,  and  the  wife  or  issue  survives  him,  the 
will  is  revoked,  unless  provision  has  been  made  for  such 
issue  by  some  settlement,  or  unless  such  issue  are  provided 
for  in  the  will,  or  in  such  way  mentioned  therein  as  to 
show  an  intention  not  to  make  such  provision;  and  no  other 
evidence  to  rebut  the  presumption  of  such  revocation  can 
be  received.'* 

The  rule  that  a  will  is  revoked  by  the  subsequent  mar- 
riage of  the  testator,  and  birth  of  issue,  was  borrowed  from 
the  civil  law,  and  by  degrees  rather  reluctantly  incorporated 
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into  and  is  now  firmly  establislied  as  part  of  the  common 
law.  (Swan  v.  Hammond,  138  Mass.  45,  [52  Am.  Bep.  255] ; 
{Warner  et  ux.  v.  Beach,  70  Mass.  (4  Gray)  162.)  Tho 
reason  for  the  rule  has  been  said  to  rest  upon  a  presumed 
alteration  of  intention,  on  the  part  of  the  testator,  arising 
from  changed  circumstances,  new  relations,  and  duties;  that 
is,  it  is  considered  that  on  the  birth  of  a  child  the  situation 
is  so  changed  that  if  the  will  had  been  made  under  the 
altered  conditions,  it  would  not  have  been  made  as  it  was. 
(Gay  V.  Gay,  84  Ala.  38,  [4  South.  42] ;  Warner  v.  Beach, 
supra,)  Other  courts  have  held  that  the  true  view,  apart 
from  statutory  enactments,  is  that  a  tacit  condition  is  an- 
nexed to  the  will,  to  wit,  that  subsequent  marriage  and  the 
birth  of  a  child  should  revoke  it.  (Wheeler  v.  Wheeler, 
1  R.  I.  364;  Baldwin  v.  Spriggg,  65  Md.  373,  [5  Atl.  295].) 

By  appropriate  legislation  the  provision  for  revocation 
from  change  of  circumstances  of  the  testator  has  now  become 
an  integral  part  of  the  statutory  law  of  many  states.  In 
some  jurisdictions,  as,  for  instance,  in  Massachusetts,  the 
statute,  after  setting  forth  the  manner  in  which  a  will 
may  be  revoked,  provides  that  nothing  contained  in  the 
statute  **  shall  prevent  the  revocation  implied  by  law  from 
subsequent  changes  in  the  condition  or  circumstances  of 
the  testator."  Construing  that  section,  the  supreme  court 
of  that  state  said: 

"The  commissioners  in  their  note  to  this  section  say,  *The 
clause  as  to  implied  revocations  recognizes  and  adopts  the 
existing  law,  as  established  and  understood  among  us.'  And 
their  further  discussion  of  this  subject  shows  clearly  that 
they  had  in  mind  the  rule  of  the  common  law,  that,  in  case 
of  a  man,  marriage  and  the  birth  of  a  child,  and,  in  case 
of  a  woman,  marriage  alone,  revoked  a  will  previously  made. 

**We  are  of  the  opinion  that  this  provision  as  to  implied 
revocations,  from  its  language,  and  the  reasons  given  for 
its  introduction,  has  substantially  the  force  of  an  express 
enactment  of  the  rules  of  the  common  law,  which  we  are  not 
at  liberty  to  change."     (Swan  v.  Hammond,  supra.) 

In  other  jurisdictions,  California  among  them,  the  stat- 
ute, by  positive  enactment,  provides  the  only  way  in  which 
a  will  may  be  revoked.  The  eflPect  of  these  provisions  is  to 
do  away  with  the  doctrine  of  implied  revocation.     (In  re 
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Comassi,  107  Cal.  1,  5,  [28  L.  R.  A.  414,  40  Pac.  15].) 
Section  1292  of  the  Civil  Code  declares: 

'^  Except  in  the  cases  in  this  chapter  mentioned,  no  writ^ 
ten  will,  nor  any  part  thereof,  can  be  revoked  or  altered 
otherwise  than: 

"1.  By  a  written  will,  or  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  executed  with 
the  same  formalities  with  which  a  will  should  be  executed  by 
such  testator;  or 

**2.  By  being  burnt,  torn,  canceled,  obliterated,  or  de- 
stroyed, with  the  intent  and  for  the  purpose  of  revoking  the 
same,  by  the  testator  himself,  or  by  some  person  in  his  pres- 
ence and  by  his  direction." 

Section  1298,  suprOf  deals  with  one  of  ''the  cases  in  this 
chapter  mentioned,"  and  section  1299  relates  to  another.  In 
considering  section  1298  and  section  1299  of  the  same  code, 
relating  to  the  effect  of  the  marriage  of  a  testator  after 
making  a  will,  our  supreme  court  said: 

''It  is  the  policy  of  the  law  that  wife  and  children  must 
be  provided  for.  Therefore  the  Civil  Code  declares  that 
where  an  unmarried  person  has  made  a  will,  and  afterward 
marries,  the  marriage,  whether  followed  by  the  birth  of  issue 
or  not,  operates,  in  case  of  the  survival  of  wife,  or  children, 
if  any,  as  a  revocation  of  the  will,  unless  some  specific  pro- 
vision has  been  made  by  the  will  itself,  or  by  a  marriage 
contract  for  the  surviving  wife,  or  by  some  settlement  or 
provision  for  any  surviving  children  of  the  marriage.    (Sees. 

1298,  1299,  stupra.)  The  law  presumes  that  the  subsequent 
marriage  of  a  testator  has  wrought  such  a  change  in  his 
condition  in  life  as  to  cause  him  to  destroy  or  cancel  a 
previous  will;  and  does  not  admit  of  evidence  to  the  con- 
trary unless  provision  has  been  made  according  to  law  for 
wife  and  children  who  have  survived  him.      (Sees.   1298, 

1299,  supra.)*'  (Sanders  v.  Simcich,  65  Cal.  50,  52,  [2 
Pac.  741,  742].) 

In  considering  a  similar  law  of  the  state  of  (Georgia  (Code 
of  1869,  sec.  2445),  the  supreme  court  of  that  state  said: 
"The  object  of  the  provision  is  to  secure  a  specific  moral  in- 
fluence upon  the  testamentary  act — ^the  moral  influence  of 
having  before  the  mind  a  contingent  event  so  momentous 
as  marriage  or  the  birth  of  a  child,  and  so  deserving  of 
consideration  in  framing  a  testamentary  scheme."     (Ellis  ▼. 
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Darden,  86  Qa.  368,  372,  [11  L.  B.  A.  51,  12  S.  E.  653].) 
The  same  court  at  a  later  period  had  the  same  statute  under 
consideration,  and  said: 

''When,  therefore,  a  person  has  made  a  will  in  this  state 
I  and  thereafter  marries  or  has  a  child  born  to  him,  the 
will  stands  revoked  upon  the  happening  of  either  contin- 
gency, unless  it  appears  that  when  the  wiU  was  executed  the 
testator  had  in  contemplation  the  event  of  marriage  or  the 
birth  of  a  child.  And  the  evidence  that  the  testator  did 
have  the  event  in  contemplation  must  be  in  the  will  itself, 
taken  in  connection  with  the  circumstances  which  existed 
at  the  time  the  will  was  executed;  and  this  can  be  shown 
only  by  means  of  a  provision  in  the  will  which  appears  to 
have  been  made  in  contemplation  of  the  event.  There  can 
be  no  question  that  this  is  the  plain  meaning  of  the  statute." 
(Sutton  V.  Hancock,  115  Ga.  857,  859,  [42  S.  E.  214,  216].) 

We  have,  perhaps,  dwelt  more  at  length  in  the  foregoing 
discussion,  upon  a  rule  of  law  so  well  established,  than  the 
exigencies  of  the  case  required.  We  have  done  so  in  order 
that  the  force  of  appellants'  contention,  may  be  better  un* 
derstood.  It  is  stated  by  them  as  follows:  ''Since  section 
1298  of  the  Civil  Code  codifies  a  general  rule  of  the  chancery 
and  civil  law,  that  rule,  so  codified,  is  subject  to  the  excep- 
tions recognized  by  the  English  and  civil  law.  One  of  those 
exceptions  is  that  when  the  pretermitted  child  would  not 
gain  an  advantage  by  the  revocation  of  the  will,  under  the 
rule,  the  will,  in  that  event,  is  not  revoked." 

Appellants  take  the  ground  that,  under  section  1306  of 
the  Civil  Code,  the  pretermitted  child  of  the  decedent  Meyer 
succeeded  to  the  same  portion  of  the  testator's  estate  as  she 
will  be  entitled  to  take  if  it  shall  appear  that  her  father 
died  intestate,  and  that,  therefore,  she  will  not  be  benefited 
by  the  revocation  of  the  will.    That  section  is  as  follows: 

"Whenever  a  testator  has  a  child  born  after  the  making 
of  his  will,  either  in  his  lifetime  or  after  his  death,  and  dies 
leaving  such  child  unprovided  for  by  any  settlement,  and 
neither  provided  for  nor  in  any  way  mentioned  in  his  will, 
the  child  succeeds  to  the  same  portion  of  the  testator's  real 
and  personal  property  that  he  would  have  succeeded  to  if 
the  testator  had  died  intestate.  But  such  succession  does 
not  impair  or  aflfect  the  validity  of  any  sale  of  property 
made  by  authority  of  such  will  in  accordance  with  the  pro- 
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visions  of  section  fifteen  hundred  and  sixty-one  of  the  Code 
of  Civil  Procedure." 

That  the  common-law  rule  of  implied  revocation,  in  the 
event  of  a  subsequent  marriage  and  birth  of  issue,  did  not 
always  apply  where  revocation  would  not  result  in  any  bene- 
fit to  the  wife  and  issue,  appears  to  have  been  sometimes 
recognized  as  an  exception  to  its  general  scope  and  applica- 
tion. (Jarman  on  Wills,  Bigelow's  6th  ed.,  •p.  Ill;  Page 
on  Wills,  p.  322,  sec.  283.)  The  English  authorities  cited 
by  these  text-book  writers,  however,  so  far  as  we  have  been 
able  to  find  them,  were  dealing  with  cases  in  which  there 
had  not  been  a  testamentary  disposition  of  the  entire  estate 
and  there  remained  property  out  of  which  the  issue  could 
be  provided  for. 

Appellants  cite  with  confidence  Hoiti  v.  Hoitt,  63  N.  H. 
475,  [56  Am.  Rep.  530,  3  Atl.  604],  where  the  court  said: 
'' Inasmuch  as  the  widow  and  children  of  a  testator,  not 
provided  for  in  a  will,  are,  under  our  statutes,  entitled  to 
the  same  share  of  the  estate  as  if  he  had  died  intestate, 
the  sole  reason  upon  which  the  rule  was  grounded  no  longer 
exists,  and  so  the  rule  itself  has  become  inoperative  and 
obsolete  in  this  jurisdiction."  This  case,  however,  may  be 
distinguished,  as  we  will  presently  point  out.  We  find  from 
an  examination  of  this  and  appellants'  other  authorities  on 
this  point,  that  the  courts  were  there  dealing  with  the  doc- 
trine of  implied  revocation,  something  that  has  been  done 
away  with  by  the  enactment  of  the  statutory  provisions  of 
our  code.  {In  re  Comassi,  supra,)  In  one  of  the  cases 
chiefly  relied  upon  by  appellants  that  distinction  is  clearly 
pointed  out.  Giving  Hoitt  v.  Hoiit,  supra,  as  its  authority, 
the  supreme  court  of  New  Hampshire  said:  ''In  this  state, 
many  of  the  conditions  upon  which  the  doctrine  of  implied 
revocation  was  formerly  based  in  England  no  longer  exist. 
Now,  by  statute,  the  widow  and  children  of  a  testator,  not 
named  or  provided  for  in  his  will,  receive  the  same  share 
of  his  estate  as  if  he  had  died  intestate;  and  there  is  no 
longer  any  necessity  for  the  application  of  the  old  rule  of 
implied  revocation  by  subsequent  marriage  and  the  birth 
of  a  child."  Continuing,  the  court  said:  **The  statutory 
provisions  for  the  widow  and  children  not  named  or  pro- 
vided for  are  grounded  upon  the  assumption  that  the  will 
is  not  revoked  by  the  failure  of  the  testator  to  make  testa- 
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mentary  provision  for  them.  If  the  omission  to  provide  for 
the  widow  and  children  operated  to  revoke  the  will,  the 
statute  would  be  inoperative."  {Morey  v.  Sohier,  63  N.  H. 
507,  511,  [3  Atl.  636,  639].) 

In  this  last  statement,  we  think,  is  a  complete  answer 
to  appellants'  contention.  When  Meyer  died,  leaving  a 
child  surviving  him,  no  provision  being  made  for  her  by 
some  settlement,  or  in  the  will,  the  contingency  provided  for 
by  the  legislature  became  operative,  and  thereby  the  will 
of  the  decedent  was  rendered  "dead,  as  completely  as  if  he 
had  destroyed  it  by  burning,  or  by  any  other  means  known 
to  the  law."  {StUton  v.  Hancock,  supra.)  It  was  revoked, 
not  by  implication,  but  by  positive  statutory  enactment,  and 
thereafter  there  was  no  state  of  facts  to  which  the  provi- 
sion of  section  1306  (supra)  could  be  applied.  "We  are 
not  now  dealing  with  a  common-law  rule,  but  with  a  statu- 
tory enactment  relating  to  the  revocation  of  wills  under 
certain  circumstances.  We  cannot  read  into  section  1298 
any  exception  which  the  legislature  did  not  incorporate 
therein.  Therefore,  we  cannot  agree  with  appellants  that 
section  1306  of  the  Civil  Code  makes  any  such  provision 
for  the  pretermitted  child  of  the  decedent,  Meyer,  as  to  take 
this  case  out  of  the  application  of  the  statutory  enactment 
found  in  section  1298  (supra).  [2]  It  amounts  only  to  a 
rule  of  succession,  applicable  in  those  cases  in  which  no  con- 
junction of  events  has  served  to  revoke  the  will  of  the  tes- 
tator of  such  surviving  issue. 

The  order  and  judgment  of  the  lower  court  are  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred. 
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[Giy.  No.  2417.     Seeond  Appellate  District,  Divisioii  One. — ^November 

15,   1919.] 

I.  W.  WILLIAMS  COMPANY,  Respondent,  v.  LEONG 
SUE  AH  QUIN  et  al..  Defendants;  GEORGE  AH 
QUIN  et  al..  Appellants. 

[IJ  Corporations— Legality  op  Formation — Eppbct  of  Pailtjeb  to 
Issue  Stock  Certificates. — Where  perBODs  desiring  to  organize 
a  corporation  execute  articles  of  incorporation  in  proper  form  and 
file  the  same  with  the  county  clerk  and  with  the  Secretary  of  Stato, 
and,  upon  the  issuance  of  the  certificate  by  the  Secretary  of  State, 
meet  and  elect  themselves  a  board  of  directors  and  proceed  to 
organize  and  do  business,  a  corporation  is  regularly  and  legally 
formed,  notwithstanding  certificates  of  stock  are  not  issued  and 
no  ofiScers  or  directors  are  ever  elected  by  stock  representation. 

[2]  Id.— Contents  of  Articles — Notice.— Persons  dealing  with  cor- 
porations are  bound  to  take  notice  of  the  contents  of  the  articles 
of  incorporation  which  are  regularly  filed. 

[3]  Id.  —  Unsatisfied  Judgment  Against  Corporation  —  Sever au 
Liability  of  Incorporators.— The  mere  fact  that  after  obtainj 
ing  judgment  against  the  corporation  the  plaintiff,  who  had  solcc 
goods  to  the  corporation,  failed  to  discover  assets  sufllcient  to 
satisfy  its  claim,  is  not  sufficient  reason  why  a  personal  and 
several  liability  for  the  full  amount  of  the  debt  should  be 
enforced  against  the  individual  incorporators. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  S.  Cullen  and  E.  L.  Johnson  for  Appellants. 

Joseph  S.  Campbell  for  Respondent 

JAMES,  J. — Three  of  the  defendants  in  the  above-entitled 
action  have  appealed  from  a  judgment  entered  against  them. 
There  was  a  motion  for  a  new  trial  and  formal  notice  of 

1.  At  what  stnge  in  proceedings  corporation  is  deomed  to  be 
organized,  note.  18  L.  E.  A.   (N.  8.)    748. 

,^.  Personal  linbillty  of  stockholders  for  corporate  obligations 
under  statute,  note,  2  Ann.  Gas.  30. 
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appeal  from  the  order  denying  said  motion.  Under  the 
present  practice,  no  separate  appeal  is  allowed  to  be  taken 
from  an  order  refusing  a  new  trial,  although  the  questions 
settled  on  such  a  motion  in  the  trial  court  are  reviewable  on 
the  appeal  from  the  judgment.  The  separate  appeal  taken 
from  the  order  is  therefore  dismissed. 

This  action  was  brought  against  the  defendants  to  re- 
cover from  them  severally  an  amount  of  money  alleged  to  be 
due  on  account  of  merchandise  sold.  In  the  complaint  it 
is  set  forth  that  in  January,  1915,  the  individual  defend- 
ants ** pretended  to  organize  a  corporation";  that  articles 
of  incorporation  were  filed  with  the  Secretary  of  State  and 
with  the  county  clerk,  but  that  nothing  further  was  done 
toward  completion  of  said  corporation,  and  that  no  stock 
was  issued  to  the  incorporators  or  anyone  else;  that  no 
officers  or  directors  were  ever  elected ;  that  no  meetings  were 
held  by  the  defendants  who  pretended  to  organize  the  cor- 
poration; that  the  pretended  corporation  ''never  had  any 
capital  whatever"  and  no  existence  in  fact.  The  complaint 
proceeds  to  narrate  that  the  defendants  claimed  to  have 
organized  a  corporation  and  operated  under  such  pretension, 
and  that  they  represented  to  plaintiff  that  they  were  such 
corporation;  that  the  plaintiff  sold  goods  to  the  pretended 
corporation  amounting  in  value  to  several  hundred  dollars. 
Further  allegations  followed  to  the  effect  that  the  corpora- 
tion was  pretended  to  be  organized  fraudulently  by  the 
defendants  for  the  purpose  of  avoiding  personal  liability. 
The  court  made  findings  negativing  the  allegation  that  any 
fraudulent  intent  existed  on  the  part  of  the  incorporators  of 
the  corporation.  The  court  found  further  that  before  the 
commencement  of  this  action  plaintiff  had  brought  an  action 
against  the  corporation,  secured  judgment  and  had  execution 
issued  thereon,  which  was  returned  unsatisfied  **for  want 
of  corporate  assets."  The  holding  of  the  court  was,  how- 
ever, that  the  corporation  had  not  been  legally  formed 
and  that  by  reason  of  that  fact  alone  the  individual  incor- 
porators incurred  the  personal  liability  which  plaintiff 
sought  to  enforce  against  them.  As  to  the  manner  of  the 
organization  of  the  corporation,  the  particular  finding  was 
as  follows:  **That  the  defendants  George  Ah  Quin,  Tom  Ah 
Quin,  Chan  Honor,  Reuben  Summers,  and  Robert  Wurgraft, 
on  or  about  the  fifteenth  day  of  January,  1915|  undertook 
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to  organize  a  corporation  under  the  name  of  the  George  Ah 
Quin  Co.,  and  that  they  executed  articles  of  incorporation 
and  filed  the  same  with  the  Secretary  of  State  of  California 
and  with  the  county  clerk  of  San  Diego  County.  That  a 
certificate  of  incorporation  thereon  was  issued  by  the  Sec- 
retary of  State  and  said  incorporators  thereupon  met  and 
elected  themselves  a  board  of  directors  and  proceeded  to 
organize  and  do  business  as  such  corporation.  That  no 
capital  stock  was  ever  issued  to  any  of  the  said  defend- 
ants and  that  no  capital  stock  was  ever  issued  to  anyone. 
That  no  ofl5cers  or  directors  were  ever  elected  for  said  cor- 
poration by  stock  representation.  That  nothing  further 
than  to  execute  and  file  articles  of  incorporation  with  the 
Secretary  of  State  and  the  clerk  of  the  county  court  was 
ever  done  to  complete  the  organization  of  the  said  George 
Ah  Quin  Co.,  by  any  persons  holding  stock  therein." 

[1]  We  think,  from  the  facts  as  determined  by  the 
court  in  the  finding  quoted,  it  must  be  concluded  that  the 
corporation  was  regularly  and  legally  formed.  The  mere 
fact  that  certificates  of  stock  were  not  issued  does  not  de- 
tract from  this  conclusion,  for  the  incorporators  became 
stockholders  and  were  entitled  to  have  issued  to  them  the 
certificates  for  the  number  of  shares  which  they  had  sub- 
scribed for.  It  may  be  added  that  a  copy  of  the  articles 
of  incorporation  was  received  in  evidence,  and  these  articles 
showed  that  each  of  the  five  incorporators  subscribed  for 
one  share  of  stock  each  of  the  par  value  of  ten  dollars.  The 
directors  selected  for  the  first  year  were  named,  and  it 
seems  that  all  things  were  done  that  are  required  to  be  done 
under  section  290  of  the  Civil  Code,  which  prescribes  what 
shall  be  shown  by  the  articles  of  incorporation.  [2]  Per- 
sons dealing  with  the  corporation  were  bound  to  take  notice 
of  the  contents  of  the  articles  which  were  regularly  filed. 
{Perkins  v.  Fish,  121  Cal.  317,  at  p.  325,  [53  Pac.  901].) 
As  has  been  shown,  the  court  found  that  the  organization^ 
of  the  corporation  was  not  conceived  in  fraud.  The  facts 
concerning  the  organization  of  the  alleged  corporation  were^ 
fully  disclosed  to  the  plaintiflF  by  the  records  and  docu- 
ments on  file.  [3]  The  mere  fact  that  after  obtaining  judg- 
ment against  the  corporation,  as  it  was  found  by  the  court, 
the  plaintiff  failed  to  discover  assets  suJBBcient  to  satisfy  its 
alaim,  is  not  sufficient  reason  why  a  personal  and  several 
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liability  for  the  fall  amount  of  the  debt  should  be  enforced 
against  the  individual  incorporators.     We  think  that  the 
judgment  is  not  sustained  by  the  findings. 
The  judgment  appealed  from  is  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Qt.  No.  2460.     Seeond  Appellate  District,  DiviBion  One.— NoTember 

15,  1919.] 

MABT  MAETON,  Respondent,  v.  J.  L.  JONES,  Appellant 

[1]  Plsaoing — Action  fob  Damages  fob  Personal  Injuries — 
Amendment  or  Complaint — Cobbection  op  Name  of  Plaintipv.— 
In  an  aetion  for  damages  for  personal  injuries  there  is  no 
abuse  of  discretion  on  the  part  of  the  court  in  permitting  the  plain- 
tiff to  file  an  amendment  to  her  complaint,  substituting  for  the 
name  "Mary  Neff,"  as  plaintiff  in  the  title  of  the  original  com- 
plaint, that  of  "Mary  Marten,"  which  is  her  true  name. 

[2]  Id. — Mabbtep  Woman  Livino  Sepabatb  fbom  Husband — ^Biqb« 
to  Sub  Alone  —  Immaterial  Finding.  —  In  such  aetion  a  find- 
ing that  plaintiff  waa  the  wife  of  a  given  person,  from  whom, 
by  reason  of  his  deserting  her,  she  was  living  separate  and  apart, 
though  not  within  the  issues  and  without  support  of  evidence,  is 
immaterial  and  without  prejudice.  Under  the  provisions  of 
section  370  of  the  Code  of  Civil  Procedure,  a  married  woman, 
though  living  with  her  husband,  is  entitled  to  sue  for  damages 
due  to  personal  injuries  sustained,  without  joining  her  husband 
as  plaintiff. 

[8]  Kboligenok— Maintenanob  of  Fbncb  Contbaby  to  Obdinanob— 
Injubt  to  Pedestbian— Fall  Caused  bt  Pebble  on  Sidewalk — 
Pboximatx  Cause  of  Injuby. — The  fact  that  plaintiff  would  not 
have  been  injured  but  for  the  existence  upon  the  sidewalk  of 
a  pebble  whieh  caused  her  to  fall,  striking  a  sharp-pointed  pro- 
jection of  a  barbed-wire  fence  constructed  by  defendant  around 
his  premises,  contrary  to  a  city  ordinance,  would  not  relieve  de- 
fendant from  liability  where  the  consequence  ought  to  have  been 
anticipated  as  a  probable  result  of  his  negligent  act. 

3.    Proximate  cause  and  intervening  condition,  note,  1  Ann.  Gas. 
280. 
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[4]  Id.— Pkbsengb  o»  Fobhon  Substanobs  upon  Sidewalk  —  Duty 
OF  Defendant  to  Anticipate  Consequences. — To  find  fruit  peel, 
leaves  and  twigs  from  overhanging  trees,  pebbles,  and  other 
foreign  substances  upon  sidewalks  is  a  matter  of  common  expe- 
rience, and  that  such  a  condition  might  cause  a  pedestrian  to 
slip  or  fall,  in  which  event  he  probably  would  be  injured  by  the 
barbed-wire  fence  constructed  adjoining  the  sidewalk,  contrary 
to  the  city  ordinance,  was  a  consequence  which  defendant  should 
have  anticipated  as  likely  to  result  from  his  negligent  act. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  M.  York,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Joseph  P.  Sproul,  Lewis  D.  Collins,  Charles  E.  Barrett 
and  Leonard  O.  Husar  for  Appellant 

Paul  M.  Nash  for  Respondent. 

SHAW,  J. — ^At  the  times  in  question  defendant  main- 
tained around  his  premises  and  adjoining  the  sidewalk  a 
fence  constructed  in  part  of  barbed  wire,  contrary  to  a  city 
ordinance  of  the  city  of  Los  Angeles.  Plaintiff,  while  in 
'the  exercise  of  due  care,  was  walking  along  the  sidewalk 
and  stepped  upon  a  pebble  thereon,  which  caused  her  to  fall, 
and,  in  falling,  threw  her  hand  out,  striking  a  sharp-pointed 
projection  of  the  barbed  wire  so  maintained  as  a  part  of  the 
fence,  as  a  result  of  which  she  received  injuries  for  which, 
in  this  action,  judgment  was  rendered  in  her  favor,  and 
from  which  defendant  has  appealed  on  the  judgment-roll. 

[1]  There  was  no  abuse  of  discretion  on  the  part  of  the 
court  in  permitting  plaintiff  to  file  an  amendment  to  her 
complaint,  substituting  for  the  name  "Mary  Neff,"  as  plain- 
tiff in  the  title  of  the  original  complaint,  that  of  Mary 
Marton,  which  was  her  true  name.  {McDonald  v.  Swett, 
76  Cal.  257,  [18  Pac.  324].)  In  no  event  could  defendant 
have  suffered  any  prejudice  by  the  ruling.  (Code  Civ.  Proc, 
sec.  475.) 

[2]  While  not  alleged  in  the  complaint,  the  court  found 
that  plaintiff  was  the  wife  of  J.  D.  Marton,  from  whom,  by 
reason  of  his  deserting  her,  she  was  living  separate  and 
apart.  Complaint  is  made  that  such  finding  is  not  within 
the  issues  and  without  support  of  evidence.    Conceding  this 
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contention  well  founded,  nevertheless  the  finding  is  imma- 
terial and  without  prejudice,  for  the  reason  that,  under 
the  provisions  of  section  370  of  the  Code  of  Civil  Proce- 
dure, plaintiff,  though  married  and  living  with  her  husband, 
was  entitled  to  sue  for  damages  due  to  personal  injuries 
sustained,  without  joining  her  husband  as  plaintiff. 

[3]  Appellant's  chief  contention  is  that  the  conceded 
negligence  of  defendant  in  maintaining  the  barbed-wire  fence 
on  his  premises  in  proximity  to  the  sidewalk  in  violation 
of  the  ordinance  {Orcutt  v.  Pacific  etc.  By.  Co.,  85  Cal. 
291,  [24  Pac.  661])  was  not  the  proximate  cause  of  plain- 
tiff's injury.  This  contention  is  based  upon  the  assertion 
that  she  would  not  have  come  in  contact  with  the  barbed 
wire  if  she  had  not  fallen,  and  she  would  not  have  fallen 
but  for  the  pebble  on  the  sidewalk  upon  which  she  stepped; 
therefore,  it  is  argued,  the  pebble  and  not  defendant's  negli- 
gent act  was  the  proximate  cause  of  her  injury. 

While  the  existence  of  the  pebble  on  the  sidewalk  was  an 
intervening  contributing  cause  of  the  injury,  nevertheless 
such  fact  should  not  exempt  defendant  from  liability,  if,  ac- 
cording to  the  usual  experience  of  mankind,  the  consequence 
ought  to  have  been  anticipated  as  a  probable  result  of  his 
negligent  act.  As  said  in  Lane  v.  Atlantic  Works,  111  Mass. 
136 :  "The  act  of  a  third  person,  intervening  and  contributing 
a  condition  necessary  to  the  injurious  effect  of  the  origind 
negligence,  will  not  excuse  the  first  wrongdoer,  if  such  act 
ought  to  have  been  foreseen."  To  the  same  effect  is  Roots 
Co.  V.  Meeker,  165  Ind.  132,  [73  N.  E.  253].  Hence  the 
negligence  predicated  upon  the  agency  responsible  for  the 
existence  of  the  pebble  upon  the  sidewalk  cannot  relieve  de- 
fendant from  liability  for  the  injury  sustained  by  plaintiff, 
unless  it  appears  so  remote  and  disconnected  in  time  and 
nature  that  it  can  be  said  the  damage  occasioned  was  in 
no  way  a  natural  or  probable  consequence  of  his  wrongful 
act  in  maintaining  the  unlawful  fence.  (Merrill  v.  Los 
Angeles  Gas  etc.  Co.,  158  Cal.  499,  fl39  Am.  St.  Rep.  134, 
31  L.  R.  A.  (N.  S.)  559,  111  Pac.  534].)  [4]  To  find  fruit 
peel,  leaves  and  twigs  from  overhanging  trees,  pebbles,  and 
other  foreign  substances  upon  sidewalks  is  a  matter  of  com- 
mon experience,  and  that  such  a  condition  might  cause  a 
pedestrian  to  slip  or  fall,  in  which  event  he  probably  would 
be  injured  by  the  barbed  wire,  was  a  consequence  which 
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defendant  should  have  anticipated  as  likely  to  result  from 
his  negligent  act. 
The  judgment  is  aflSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CIt.   No.    8109.     First   Appellate   District,   Division    One.— November 

15,  1919.] 

T.  W.  LA  PETRA,  Appellant,  v.  C.  W.  RICHARDSON 

et  al..  Respondents. 

[1]  Appeal— Absence  op  Bill  or  Exceptions — Evidencb— Prestjmp- 
TiONS. — Where  an  appeal  is  taken  on  the  judgment-roll  alone,  the 
appellate  court  must  assume  that  the  evidence  presented  in  sup- 
port of  the  findings  of  the  triai  court  was  competent  to  establish 
the  facts  alleged,  that  it  was  received  without  objection,  and  that 
it  was  sufficient  to  sustain  each  of  the  factis  found. 

[2]  Waters  and  Watee  Eights— Natueal  Flow  of  Sdbface  Watees 
— Easement. — Where  two  parcels  of  land  belonging  to  different 
owners  are  adjacent  to  each  other,  and  one  is  lower  than  the 
other,  and  the  surface  water  from  the  higher  tract  has  been  ac- 
customed by  a  natural  flow  to  pass  over  the  lower  tract,  the 
owner  of  such  upper  tract  of  land  has  an  easement  to  have  the 
water  flow  over  the  land  below,  and  the  lower  tract  is  charged 
with  a  corresponding  servitude. 

[3]  Id. — Burden  op  Beceivinq  Surpacb  Waters. — Every  land  owner 
must  bear  the  burden  of  receiving  on  his  land  the  surface  water 
naturally  falling  upon  land  above  it,  and  naturally  flowing 
to  it  therefrom. 

[4]  Id. — Diversion  op  Surface  Waters — Bight  op  Upper  Owner 
Limited. — The  owner  of  the  higher  land  has  no  right,  for  his 
own  relief,  either  to  divert  surface  or  storm  waters  from  his 
lands  on  to  the  lands  of  another,  over  which  they  would  not 
naturally  have  flowed,  nor  has  he  the  right  by  accumulating  the 
surface  waters  upon  his  own  lands,  in  ditches,  or  other  like  arti- 
ficial channels,  to  precipitate  them  upon  his  neighbor's  land  in 
larger  quantities,  or  in  a  different  form  from  that  which  they 
would  have  taken  in  the  course  of  nature. 

[5]  Id. — Confining  Water  to  One  Channel — Bights  of  Lower 
Owneb  not  Invaded. — When  the  owners  of  the  upper  tract,  in  a 

2.     Prescriptive    rights    as    to    flow    of    surface    water,    note,    21 
L.  S.  A.  607. 
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reasonabto  manner,  and  for  the  purpose  of  cultivation,  and  im- 
provexnent  of  their  own  land,  confine  the  surface,  or  flood  waters, 
flowing  down  upon  their  tract,  through  natural  courses,  into  one 
ehannel,  and  carry  the  same  in  substantially  the  same  channel 
in  which  the  water  flowed  naturally  across  their  land,  without 
increasing  the  volume  of  water  therein,  they  work  no  invasion 
of  the  rights  of  the  lower  owner.  The  burden  on  his  property 
is  not  increased  thereby. 
[6]  Id. — Method  Employed  in  Dischabgino  Wateb  Immatebial. — 
The  right  to  discharge  surface,  or  flood  waters,  upon  the  land 
of  the  lower  owner  has  nothing  to  do  with  the  particular  method 
employed  by  the  owner  of  the  upper  tract  in  discharging  the 
water,  so  long  as  it  in  no  way  imposes  an  additional  burden  on 
the  lower  owner. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Lewis  R.  Works,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  E.  Daly  and  James  H.  Daly  for  Appellant. 

Porter,  Morgan  &  Parrot  and  B.  B.  Bidwell  for  Respond- 


WASTE,  P.  J.— Plaintiff  claims  that  the  defendants  have 
greatly  injured  his  orange  orchard  by  wrongfully  diverting 
thereon  large  quantities  of  storm  water.  He  seeks  an  injunc- 
tion, and  prays  for  damages.  Defendants  had  judgment  and 
plaintiff  appeals  on  the  judgment-roll  alone. 

Plaintiff  is  the  owner  of  an  orange  orchard  on  the  south- 
erly slope  of  the  Sierra  Madre  Mountains.  Just  north  of 
the  land  of  plaintiff,  and  separated  therefrom  by  Ledora 
Avenue,  are  the  lands  of  defendants.  Located  in  these 
mountains  is  a  deep  ravine,  known  as  Shorey-Canyon,  which, 
with  its  many  branches,  constitutes  the  natural  drainage- 
way  of  waters  falling  in  said  locality.  In  the  year  1914 
defendants  constructed  in  this  ravine,  on  their  land,  a 
concrete  flume  about  five  and  one-half  feet  in  width  and 
about  three  and  one-half  feet  in  depth,  with  a  fall  of  about 
ninety  feet  in  a  distance  of  1,320  feet.  Plaintiff  seeks  to 
have  this  flume  declared  a  nuisance,  and  removed,  and  the 
ditch  in  which  it  is  constructed  filled  to  its  natural  level 
and  grade. 
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The  complaint  alleges  that  prior  to  the  construction  of 
the  flume  the  waters  falling  from  the  slopes  of  the  moun- 
tains, and  naturally  draining  into  Shorey  Canyon,  flowed 
therein  down  to  a  point  of  discharge  on  defendants'  land, 
and  from  thence  spread  out  and  were  widely  diffused  over 
th<t  surface  of  the  ground,  falling  in  no  definite  channels, 
in  a  southeasterly  direction  over  the  lands  of  the  defendants 
and  other  lands,  without  in  any  wise  injuring  or  damaging 
the  lands  of  plaintiff;  but  that  since  the  construction  of 
the  flume  by  the  defendants,  these  storm  waters  have  ac- 
cumulated therein,  and  have  been  prevented  thereby  from 
becoming  spread  out,  or  diffused  over  the  surface  of  the  land, 
and  from  flowing,  as  they  naturally  would  have  done,  with- 
out injuring  or  damaging  the  lands  of  plaintiff,  but  have 
been  cast  in  a  single  volume,  and  in  greatly  increased  quan- 
tities upon,  and  across,  the  lands  of  the  plaintiff.  It  is 
further  alleged  that  during  the  months  of  January  and 
February,  1916,  heavy  rains  fell  generally  in  this  locality, 
and  great  volumes  of  water  flowed  out  of  Shorey  Canyon 
through  the  flume  constructed  by  defendants,  and  were 
accumulated,  and  carried  in  a  single  volume,  and  diverted 
to,  and  across,  the  lands  of  the  plaintiff,  cutting  a  ravine 
therein  to  a  depth  varj'^ing  from  three  to  twelve  feet,  and 
to  a  width  of  ten  to  thirty  feet;  and  carrying  away  large 
quantities  of  the  land,  uprooting  and  carrying  away  many 
of  the  orchard  trees  located  thereon,  leaving  more  than  two 
acres  of  the  land  unfit  for  cultivation ;  and  greatly  injuring 
and  damaging  other  portions  of  the  orchard  by  depositing 
large  quantities  of  rock  and  debris  thereon. 

The  lower  court  found  that  plaintiff's  orchard  suffered 
the  injury  alleged.  It  further  found  that  for  many  years 
prior  to  the  commencement  of  the  action,  and  before  the 
cultivation  of  plaintiff's  land,  and  at  a  time,  and  during 
a  period,  when  all  of  the  land  thereabout  was  in  a  state  of 
nature,  there  had  been,  and  was,  a  natural  course,  or  chan- 
nel, leading  out  of  Shorey  Canyon  and  continuing  across 
the  lands  of  the  defendants,  over  Ledora  Avenue  and  across 
the  land  of  the  plaintiff,  which  channel  carried  the  natural 
flow  of  storm  water,  flowing  from  said  canyon  over  defend- 
ants' land,  across  Ledora  Avenue,  and  thence  over  the  land 
of  plaintiff;  that  plaintiff  had  at  all  times  accepted  said 
water,  and  made  provision  for  the  disposal  thereof,  by  the 
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erection  of  bulkheads  and  dams  across  the  north  line  of  his 
property,  and  on  Ledora  Avenue,  for  the  purpose  of  turning 
and  diverting  said  water  from  his  land,  and  causing  it  to 
flow  along  that  highway.  It  further  found  that  the  flume 
constructed  by  the  defendants,  and  complained  of  by  plain- 
tiffy  was  laid  in  and  followed  the  identical  course  of  this 
natural  channel  and  did  not  accumulate  any  water  other 
than  that  naturally  flowing  therein,  and  did  not  divert  or 
change  in  any  way  the  natural  flow  of  the  water  over  and 
across  plaintiff's  land.  There  was  a  further  finding  to  the 
effect  that  the  concrete  ditch,  or  flume,  constructed  by  the 
defendants  was  constructed  for  the  purpose  of  taking  the 
place,  and  supplanting,  an  artificial  ditch  or  flume  of 
smaller  dimensions,  that  had  been  previously  constructed 
and  maintained  in  identically  the  same  place  for  many  years; 
that  the  new  flume,  although  larger  in  size  than  the  old 
ene,  did  not  accumulate,  or  gather,  storm  water,  flood  water, 
or  water  from  any  source  on  defendants'  land,  or  elsewhere, 
in  any  larger  amount  than  was  gathered  by  the  former  ditch 
and  did  not  augment  or  increase  the  amount,  or  volume, 
of  storm  water  previously  carried  in  the  flume,  and  in  the 
natural  channel,  to  and  across  the  lands  of  plaintiff,  but 
that  the  water  was  discharged  on  the  highway  of  Ledora 
Avenue,  as  at  all  times  prior  thereto,  and  thence  flowed  to 
plaintiff's  premises. 

[1]  Li  the  absence  of  any  bill  of  exceptions  it  must  be 
assumed  that  the  evidence  presented  in  support  of  the 
foregoing  findings  was  competent  to  establidi  the  facts 
alleged,  and  was  received  without  objection,  and  was  suffi- 
cient to  sustain  each  of  the  facts  found.  {Cuiting  Packing 
Co.  V.  Cantjf,  141  Cal.  692,  695,  [75  Pac.  564];  Damon  v. 
Quinn.  143  Cal.  75,  77,  [76  Pac.  818].) 

[2]  Where  two  parcels  of  land  belonging  to  different 
owners  are  adjacent  to  each  other,  and  one  is  lower  than 
the  other,  and  the  surface  water  from  the  higher  tract  has 
been  accustomed  by  a  natural  flow  to  pass  off  over  the  lower 
tract,  the  owner  of  such  upper  tract  of  land  has  an  easement 
to  have  the  water  flow  over  the  land  below,  and  the  lower 
tract  is  charged  with  a  corresponding  servitude.  {Ogbum 
V.  Connor,  46  Cal.  346,  352,  [13  Am.  Rep.  213] ;  Los  Angeles 
Cemetery  Assn.  v.  Los  Angeles,  103  Cal.  461,  467,  [37  Pac. 
375].)     [3]     Every  land  owner  must  bear  the  burden  of  re- 
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ceiving  on  his  land  the  surface  water  naturally  falling  upon 
land  above  it,  and  naturally  flowing  to  it  therefrom.  {Heier 
V.  Krull,  160  Cal.  441,  444,  [117  Pac.  530].)  [4]  It  is 
equally  well  settled  that  the  owner  of  the  higher  lands  has 
no  right,  for  his  own  relief,  either  to  divert  surface  or  storm 
waters  from  his  lands  on  to  the  lands  of  another,  over  which 
they  would  not  naturally  have  flowed,  nor  has  he  the  right 
by  accumulating  the  surface  waters  upon  his  own  lands, 
in  ditches,  or  other  like  artificial  channels,  to  precipitate 
them  upon  his  neighbor's  land  in  larger  quantities,  or  in  a 
different  form  from  that  which  they  would  have  taken  in 
the  course  of  nature.  [6]  When,  however,  the  owners  of 
the  upper  tract,  in  a  reasonable  manner,  and  for  the  pur- 
pose of  cultivation  and  improvement  of  their  own  land,  con- 
fine the  surface,  or  flood  waters,  flowing  down  upon  their 
tract,  through  natural  courses,  into  one  channel,  and  carry 
the  same  in  substantially  the  same  channel  in  which  the 
water  flowed  naturally  across  their  land,  without  increasing 
the  volume  of  water  therein,  they  work  no  invasion  of  the 
rights  of  the  lower  owner.  The  burden  of  his  property 
is  not  increased  thereby.  (Wood  v.  Moulton,  146  Cal.  317, 
319,  [80  Pac.  92].)  The  lower  court's  findings  bring  the 
case  at  bar  squarely  within  the  law  of  these  decisions  and 
support  the  judgment  entered  herein. 

[6]  The  trial  court  also  found  that  the  respondents  had 
acquired  a  right  by  prescription  to  discharge  the  water  upon 
the  land  of  plaintiff.  Appellant  contends  that,  if  such  right 
existed,  it  was  a  right  only  to  maintain  the  first  ditch,  and 
was  abandoned  by  the  construction  and  maintenance  of 
the  larger  concrete  flume.  We  are  not  impressed  with  the 
contention.  The  right  which  the  respondents  had  arose  from 
the  easement  to  discharge  the  storm  waters  naturally  flow- 
ing through  their  land  on  to  the  highway  adjacent  to  and 
lower  than  their  land,  and  thence  over  plaintiff's  land  if 
necessary,  a  right  which  plaintiff  could  neither  interrupt 
or  prevent.  {Los  Angeles  Cemetery  Assn,  v.  Los  Angeles^ 
supra,)  It  had  nothing  to  do  with  the  particular  method 
employed  by  respondents  in  discharging  this  water,  so  long 
as  it  in  no  way  imposed  an  additional  burden  on  plaintiff. 

The  judgment  of  the  lower  court  is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  12,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  was 
absent. 


[dim.  No.  479.     Third  Appellate  Distrietr-NoTember  17,  1919.] 

THE  PEOPLE,  Respondent,  v.  DINO  BRESHI  et  al.,  De- 
fendants; THOMAS  LITTLEJOHN  et  al..  Appellants. 

[1]  Criminal  Law—Commitment  fob  Eobbeby — Validity  of  Plea 
OF  Guilty  of  Attempt  to  Commit  Bobbeby. — Every  informa- 
tion charging  a  public  offense  includes  an  attempt  to  commit  the 
crime  charged;  therefore,  where  there  has  been  an  examination 
and  commitment  for  the  crime  of  robbery,  a  plea  of  guilty  to 
the  offense  of  an  attempt  to  commit  the  crime  of  robbery  is  not 
a  nullity. 

£2]  Id. — Motion  in  Arrest  of  Judgment — Purpose  of — ^Proceedings 
at  Preliminary  Examination  not  Beviewable. — A  motion  in 
arrest  of  judgment  only  goes  to  the  sufficiency  of  the  information 
to  state  a  public  offense  or  to  the  jurisdiction  of  the  court,  and, 
therefore,  is  properly  denied  where  made  on  the  ground  that 
the  defendants  were  not  properly  arraigned  and  sufficiently  in- 
formed of  their  rights  at  the  preliminary  examination. 

[3]  Id. — Befusal  of  Permission  to  Withdraw  Plea — ^Discretion 
NOT  Abused. — In  this  prosecution  for  the  crime  of  robbery,  the 
defendants  having  first  pleaded  guilty,  then  having  been  permitted 
to  withdraw  such  plea  and  plead  not  guilty,  and  then  to  with- 
draw the  latter  plea  and  plead  guilty  of  an  attempt  to  commit 
the  crime  of  robbery,  the  court  did  not  abuse  its  discretion  in 
thereafter  denying  them  permission  to  withdraw  the  latter  plea 
and  enter  a  plea  of  not  guilty  of  an  attempt  to  commit  robbery. 

[4]  Id. — ^Permission  to  Withdraw  Pleas — Discretion  of  Trial 
Court. — It  is  wholly  within  the  discretion  of  the  court  whether 
a  plea  of  any  sort  may  be  withdrawn.  Permission  may  always 
be  granted,  but  unless  an  abuse  of  discretion  is  shown,  the  re- 
fusal of  permission  to  withdraw  a  plea  is  not  error. 

APPEAL   from   a  judgment  of  the   Superior  Court  of 
Placer  County.    J.  E.  Prewett,  Judge.    AflB^ed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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W.  C.  Cavitt  for  Appellants. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

ELLISON,  P.  J.,  pro  tern. — ^The  defendants  above  named 
were  jointly  charged  by  information  filed  by  the  district 
attorney  of  Placer  County,  state  of  California,  of  the  crime 
of  robbery,  alleged  to  have  been  committed  upon  one  Henry 
Wortell,  by  taking  from  his  person  by  means  of  force  and 
intimidation  the  sum  of  $185,  lawful  money  of  the  United 
States. 

To  this  information  the  defendant  Dino  Breshi  pleaded 
guilty  and  was  sentenced  to  imprisonment  in  the  state 
prison. 

The  defendants  Thomas  Littlejohn  and  Joe  Caneva 
pleaded  guilty  to  the  offense  of  an  attempt  to  commit  rob- 
bery, which  plea  was  accepted  by  the  court,  and  they,  too, 
were  sentenced  to  a  term  in  the  state  prison. 

The  defendants  Littlejohn  and  Caneva  appeal  from  the 
judgment  and  for  reversal  claim: 

1.  That  they  have  never  been  examined  and  committed 
for  the  crime  of  an  attempt  to  commit  robbery,  and,  there- 
fore, that  the  plea  of  guilty  to  such  an  oflPense  is  a  nullity; 

2.  That  the  proceedings  in  the  justice  court  at  the  prelimi- 
nary examination  were  illegal,  because,  as  claimed,  the  de- 
fendants were  not  properly  arraigned  and  sufficiently  in- 
formed of  their  rights,  and  upon  this  ground  in  the  superior 
court  a  motion  was  made  in  arrest  of  judgment,  and  denied ; 

3.  That  the  court  abused  its  discretion  in  not  permitting  the 
defendants  Littlejohn  and  Caneva  to  withdraw  their  plea 
of  guilty  of  an  attempt  to  commit  robbery  and  permit  them 
to  enter  a  plea  of  not  guilty  and  go  to  trial  before  a  jury. 

I. 

[1]  Section  1159  of  the  Penal  Code  provides  that  the 
jury  may  find  a  defendant  guilty  of  any  offense  the  com- 
mission of  which  is  necessarily  included  in  that  of  which 
he  is  charged,  or  of  an  attempt  to  commit  the  offense. 

When  the  defendants  were  held  by  the  committing  majris- 
trate  for  the  crime  of  robbery,  they  wero  hold  also  for  the 
crime  of  an  attempt  to  commit  such  an  ofi*ense,  the  lesser 
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being  iocluded  in  the  greater.  In  People  v.  Ah  Lung, 
2  Cal.  App.,  page  278,  [83  Pac.  296],  it  is  said:  ''It  must  be 
held  that  every  information  charging  a  public  offense  includes 
an  attempt  to  commit  the  crime  charged." 

II. 

The  record  shows  that  at  the  preliminary  examination 
the  court  used  the  following  language  to  the  defendants: 
*'The  Court:  You,  the  defendants,  are  instructed  and  ad- 
vised that  you  are  entitled  to  counsel  at  every  stage  of 
these  proceedings;  that  you  are  not  required  to  talk,  or 
make  any  statement,  or  take  the  witness-stand  as  a  witness, 
but  you  may  take  the  witness-stand,  however,  and  if  you  do 
you  will  be  subject  to  cross-examination  by  the  district  at- 
torney and  also  by  the  court.  You  may  call  such  witnesses 
to  testify  on  your  behalf  as  you  may  desire.  Have  you  an 
attorney  t" 

** Defendants:  No  sir."  I 

**The  examination  was  then  proceeded  with,  and  the  de- 
fendants held  to  answer  to  the  superior  court  on  the  charge 
of  robbery." 

[2]  This  was  in  substantial  compliance  with  section  858 
of  the  Penal  Code.  But,  if  the  fact  were  otherwise,  a  mo- 
tion in  arrest  of  judgment  only  goes  to  the  suflSciency  of  the 
information  to  state  a  public  offense  or  to  the  jurisdiction  of 
the  court.  No  point  seems  to  have  been  made  by  counsel 
in  this  case  that  the  information  filed  against  the  defend- 
ants does  not  in  all  particulars  state  facts  sufficient  to  con- 
stitute the  crime  of  robbery. 

The  motion  in  arrest  of  judgment  was  properly  denied. 

III. 

[3]  The  court  did  not  abuse  its  discretion  in  refusing 
to  permit  the  defendants  to  withdraw  their  plea  of  guilty 
of  an  attempt  to  commit  the  crime  of  robbery.  A  brief  ref- 
erence to  what  occurred  in  the  superior  court  in  the  matter 
of  the  plea  of  the  defendants  will  be  sufficient  to  show  that 
the  court  acted  with  the  greatest  consideration  and  care  for 
all  their  rights. 

The  record  shows  that  on  April  14,  1919,  the  defendants 
appeared  in  the  superior  court  for  arraignment.  After  the 
information  had  been  read  to  them,  the  court  asked  each 
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of  the  defendants  if  he  had  a  lawyer,  and  received  a  nega- 
tive answer.  Each  was  asked  if  he  wanted  one,  and  each 
replied  no.  They  were  then  asked  if  they  were  ready  to 
plead  guilty  or  not  guilty,  and  each  answered  that  he 
pleaded  guilty.  Upon  being  told  by  the  court  that  they 
were  entitled  to  have  the  matter  of  pronouncing  sentence 
put  off  for  a  time,  each  expressed  a  desire  to  have  the  matter 
then  disposed  of.  The  defendants  were  then  called  to  the 
witness-chair  separately,  and,  without  being  sworn,  were 
questioned  by  the  court  at  considerable  length  about  their 
antecedents,  age,  place  of  birth,  residence  in  the  state,  and 
the  facts  connected  with  the  commission  of  the  offense  with 
which  they  were  charged.  The  defendants,  in  effect,  stated 
that,  while  they  plead  guilty  to  the  crime  of  robbeiy,  they 
were  not  guilty,  and  made  some  other  remarks  along  those 
lines. 

After  the  conclusion  of  this  examination  of  the  defend- 
ants, which  was  quite  lengthy,  the  court,  of  its  own  initia- 
tive, and  without  any  suggestion  therefor  from  the  defend- 
ants, or  either  of  them,  said:  *'I  will  put  the  matter  off  until 
10  o'clock  to-morrow.  You  can  make  up  your  minds  be- 
tween now  and  10  o'clock  to-morrow  whether  you  want  to 
withdraw  your  plea  of  guilty  or  not.  I  want  to  say  to  you 
if  you  did  not  commit  the  robbery,  of  course  you  should  not 
plead  guilty.  If  you  did  commit  it,  it  is  your  own  affair 
whether  you  plead  guilty  or  not,  and  if  you  want  to  with- 
draw your  plea  by  10  o'clock  to-morrow,  I  will  permit  you  to 
do  so,  and  then  you  can  stand  trial." 

On  the  next  day,  after  some  remarks  between  the  court 
and  the  defendants,  the  court  said:  "You  can  both  with- 
draw your  pleas  of  guilty  and  tender  pleas  of  not  guilty,  if 
you  desire." 

Whereupon  both  defendants  withdrew  their  pleas  of 
guilty,  and  each  entered  a  plea  of  not  guilty  to  the  offense. 
The  court  thereupon  sent  for  an  attorney,  Mr.  Slade,  and 
upon  his  appearance  appointed  him  as  an  attorney  to  de- 
fend the  two  defendants.  They  retired  to  an  adjoining 
room  for  consultation,  and,  upon  their  return  to  the  court- 
room, the  court,  with  the  approval  of  Mr.  Slade,  appointed 
Fnday,  April  18th,  as  the  time  for  trial,  and  a  jury  was 
ordered  to  appear  at  that  time.  On  Thursday,  April  17th, 
the  defendants  and  their  attorney,  Mr.  Slade,  appeared  in 
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court,  and  Mr.  Slade  informed  the  court  that,  after  an  ex- 
amination of  the  record  made  in  the  justice's  court  at  the 
preliminary  examination,  he  wished  to  withdraw  their  plea 
of  not  guilty  of  robbery,  and  that  each  desired  to  enter  a 
plea  of  guilty  of  an  attempt  to  commit  robbery.  Mr.  Slade 
also  stated  to  the  court  that,  in  view  of  the  record  at  the 
preliminary  examination  and  subsequent  arraignment  before 
the  said  superior  court,  a  trial  would  be  practically  without 
hope  of  a  favorable  verdict  for  the  defendants.  Said  de- 
fendants, upon  being  asked  by  the  court  if  they  desired  to 
plead  guilty  of  an  attempt  to  commit  robbery,  assented 
thereto.  Said  plea  was  entered,  and  the  court  thereupon 
adjourned  until  April  18th,  at  10  o'clock,  to  permit  the 
introduction  of  a  witness  on  behalf  of  each  defendant. 

On  the  ensuing  day,  April  18,  1919,  the  defendants  ap- 
peared before  the  court,  and  Mr.  W.  A.  Cavitt  appeared 
as  counsel  for  the  defendant  Littlejohn,  and  moved  the  court 
for  permission  to  withdraw  the  plea  of  guilty  of  an  attempt 
to  commit  robbery  and  enter  a  plea  of  not  guilty  of  an 
attempt  to  commit  robbery.  Mr.  Slade  made  a  like  motion 
on  behalf  of  Mr.  Caneva.  The  court  stated  there  had  al- 
ready been  three  pleas  interposed  in  the  action  and  there 
would  have  to  be  something  presented  to  the  court  to  con- 
vince the  court  that  the  defendants  were  not  guilty,  or 
that  there  was  quite  reasonable  ground  for  questioning  their 
innocence.  The  court  said:  **The  defendants,  of  course, 
have  not  a  right  to  withdraw  a  plea  arbitrarily,  and  par- 
ticularly not  after  having  tendered  three  pleas.  But  the 
court  would  even  for  a  fourth  time  permit  such  procedure  if 
in  the  interest  of  justice.  Now,  if  the  defendant  has  wit- 
ness whose  testimony  he  can  submit  to  the  court  tending  to 
show  his  innocence,  why  the  court  will  permit  the  with- 
drawal of  the  plea;  otherwise,  the  court  will  deny  the  mo- 
tion." 

After  a  discussion  between  the  court  and  the  attorneys 
relative  to  testimony  introduced  at  the  former  hearings 
against  defendants,  the  court  denied  the  motion  to  withdraw 
the  pleas  of  guilty  of  an  attempt  to  commit  robbery,  stat- 
ing that  he  had  no  reasonable  doubt  or  otherwise  that  de- 
fendants were  guilty.  An  exception  was  thereupon  noted  by 
the  attorney  for  the  defendant  Littlejohn  and  the  court  pro- 
ceeded to  hear  testimony  in  mitigation  of  sentence. 


Digitized  by  VjOOQ IC 


312  Pbople  v.  Breshi.  [44  Cal.  App. 

An  application  also  was  made  by  the  defendants  for  pro- 
bation, and  upon  which  testimony  was  also  taken  by  the 
court.  The  application  for  probation  was  denied,  and  the 
defendants  sentenced  to  the  state  prison. 

A  bare  recital  of  the  above  facts  is  sufficient  to  show  that 
the  court  did  not  abuse  its  discretion  in  refuidng  to  permit 
the  defendants  to  withdraw  their  plea  of  guilty  of  an  at- 
tempt to  commit  robbery. 

[4]  **It  is  wholly  within  the  discretion  of  the  court 
whether  a  plea  of  any  sort  may  be  withdrawn.  Permission 
may  always  be  granted,  but  unless  an  abuse  of  discretion 
is  shown,  the  refusal  of  permission  to  withdraw  a  plea 
is  not  error."     (12  Cyc.  350.) 

It  is  contended  by  counsel  that  there  has  been  an  abuse  of 
discretion  in  this  case,  but  a  thorough  perusal  and  study 
of  the  entire  record,  in  the  language  used  by  Justice  Hen- 
shaw,  in  People  v.  MUler,  114  Cal.  17,  [45  Pac.  988],  "not 
only  fails  to  show  an  abuse  of  discretion,  but,  on  the  con- 
trary, from  first  to  last,  makes  it  manifest  that  the  trial 
judge  conducted  all  the  proceedings  with  a  just  and  even 
solicitous  regard  for  the  defendant's  rights,  and  ruled  as 
alone  it  was  permissible  for  him  to  rule  under  the  facts 
before  him.*' 

An  examination  of  the  record  made  at  the  preliminary 
examination  and  of  the  testimony  taken  in  the  superior 
court  upon  the  hearing  of  the  various  matters  that  came 
up  during  the  arraignment  and  sentence  of  the  defendants 
amply  justified  the  court  in  stating  that  there  was  no  rea- 
sonable grounds  for  questioning  the  guilt  of  the  defendants. 

The  judgment  is  affirmed. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[CiT.   No.  2977.     First  Appellate   District,   Diyision   Two. — November 

17,  1919.] 

MARY  KAUFMANN,  Respondent,  v.  NEW  YORK  LIFE 
INSURANCE  COMPANY  (a  Corporation),  Appellant. 

[1]  Life  Insukanox  —  Sevxn  YxiLBs'  Abssnox  —  P&xsumption  op 
DiATH — ^Bebuttal. — In  an  action  on  a  policj  of  life  insnrance 
issaed  to  plaintiff's  husband,  who  it  is  claimed  is  dead  because 
not  heard  from  in  seven  years,  the  circumstances  surrounding  the 
disappearance  of  the  insured  may  be  inquired  into  to  rebut  the 
presumption  of  death. 

[2]  Id. — Pbbsumption  or  Dxath  Contbovxbtible.— The  presumption 
of  death,  bssed  upon  seven  years'  absence,  is  a  controvertible 
one,  and  maj  be  rebutted  bj  proof  of  facts  and  circumstances 
sufficient  to  overcome  it. 

[3]  Id. — DUiiGENT  INQUIET — FINDING — ^EviDBNCB — Atpeal. — In  an  ac- 
tion on  a  policj  of  life  insurance  issued  to  plaintiff's  husband, 
who  it  is  claimed  is  dead  because  not  heard  from  in  seven  years, 
a  finding  by  the  local  court  that  diligent  inquiry  for  the  insured 
was  made,  if  there  is  some  evidence  to  support  it,  will  not  be 
disturbed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McCntchen,  Willard,  Mannon  &  Greene  for  Appellant. 

Sullivan  &  Sullivan  and  Theo.  J.  Roche  for  Respondent 

NOURSE,  J. — ^This  is  an  appeal  from  a  judgment  in  favor 
of  plaintiff  and  against  the  defendant  on  a  policy  of  life 
insnrance  issued  by  the  defendant  to  plaintiff's  husband, 
who  it  is  claimed  was  presumed  to  be  dead  because  not 
heard  from  in  seven  years.  The  defendant  denied  the 
death  of  the  insured  and  the  receipt  of  proofs  of  death. 

1.  Presumption  of  death,  notes,  91  Am.  Dec  526;  92  Am,  Dec. 
704;  46  Am.  Bep.  761;  104  Am.  St.  Bep.  198. 

Faets  sufficient  to  raise  presumption  of  death  in  case  of  absenea 
for  less  than  seven  years,  note,  Aim.   Cas.   1916B,  67. 
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The  evidence  in  support  of  the  allegations  of  the  com- 
plaint was  that  plaintiff  and  the  insured  were  married  in 
1903  and  lived  together  in  harmony  until  1909,  when,  with- 
out plaintiff's  knowledge,  her  husband  withdrew  all  of  the 
money  deposited  to  his  credit  in  certain  savings  banks  in 
San  Francisco.  He  failed  to  come  home  for  his  lunch  on 
that  day,  as  was  his  custom,  and  plaintiff  has  not  heard 
from  him  since.  A  letter  dated  the  same  day  and  received 
by  plaintiff  on  the  day  following  bade  her  good-by  in  the 
following  terms: 

**Qood  by  I  am  gone  can't  stand  it  any  longer  I  am  so 
nervous  and  can't  rest  must  find  relief e  I  don't  care  what 
become  of  me  My  Life  is  not  worth  living  any  longer  .  .  . 
Good  by  Dear  Mary  and  Got  bless  you  for  you  are  a  good 
true  Weman  and  believe  me  I  have  been  true  to  you  and 
always  tried  to  make  a  good  comfortable  living  for  you  but 
I  can  not  stand  this  strain  any  longer  Good  by  Got  bless 
you 

*'Tour  loving  Husband, 

*'E.  Kaufman. '* 

Soon  after  the  disappearance  plaintiff  and  one  other  re- 
ported the  fact  to  the  manager  of  the  defendant  company 
and  were  assured  by  him  that  the  defendant  would  make  a 
search  for  the  insured.  A  detective  employed  by  the  com- 
pany was  assigned  to  that  work.  A  number  of  witnesses 
who  had  known  the  insured  in  his  lifetime  were  produced 
at  the  trial.  They  all  testified  that  they  had  heard  nothing 
of  him  since  his  disappearance.  The  complaint  was  filed  in 
June,  1918,  more  than  nine  years  after  the  date  of  the  dis- 
appearance. Ample  proof  was  made  of  the  receipt  of  proofs 
of  death,  based  upon  the  presumption.  The  only  points 
urged  upon  appeal  are  (1)  that  the  circumstances  surround- 
ing the  disappearance  may  be  inquired  into  to  rebut  the 
controvertible  presumption  of  death  of  a  person  not  heard 
from  in  seven  years,  and  (2)  diligent  inquiry  must  be 
made  to  establish  the  presumption  of  death  of  a  person  not 
heard  from  in  seven  years. 

[1]  (1)  The  first  point  raised  is  conceded  by  respondent, 
as  it  may  well  be  without  having  any  effect  upon  the  judg- 
ment. [2]  The  presumption  of  death,  based  upon  seven 
years'  absence,  is  a  controvertible  one  and  may  be  rebutted 
by  proof  of  facts  and  circumstances  sufficient  to  overcome  it. 
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No  such  facts  are  in  evidence  in  this  case,  and  the  court  did 
not  deny  appellant  the  opportunity  to  make  proof  of  such 
facts  if  any  existed. 

[3]  (2)  It  may  be  conceded  for  the  purpose  of  this 
opinion  that  diligent  inquiry  must  be  made  to  establish 
this  presumption  of  death.  Here  the  trial  court  found  that 
such  diligent  inquiry  had  been  made.  When  respondent 
rested  her  case  appellant  offered  no  evidence.  The  facts  as 
outlined  above  show  that  some  inquiry  was  made.  Whether 
such  inquiry  was  diligent  depends  upon  all  the  facts  and 
circumstances  of  the  case.  Respondent  testified  that  she  did 
make  inquiry  and  detailed  some  instances  where  such  in- 
quiry was  made.  The  trial  court,  having  before  it  the  evi- 
dence of  this  inquiry,  could  properly  determine  whether  it 
was  diligent.  Though  the  testimony  upon  the  issue  may  be 
meager  or  insufficient  in  itself,  the  evidence  consists  of  such 
testimony  and  all  legal  presumptions  and  inferences  which 
may  be  drawn  upon  the  issue  tendered.  Where  the  trial  f 
court  has  found  upon  the  issue  and  there  is  some  evidence 
to  support  it,  the  finding,  if  sound  as  a  matter  of  law,  will 
not  be  disturbed  on  appeal. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  16,  1919. 


[Gv,  No.  8110.     First  Appellate  District,   Division   One. — ^NoTember, 

17,  1919.] 

ADDIE  D.   BRYANT  et  al.,  Appellants,  v.  JENNIE   A. 
HOBERT,     Trustee,   et  al..   Respondents. 

[1]  Deeds  or  Trust— Execution  by  Husband  and  Wife  on  Home- 
stead Property — Sale  by  Trustee — Title  Conveyed. — A  deed 
made  by  a  trustee  in  pursuance  of  the  power  of  sale  contained 
in  a  deed  of  trust  executed  bj  both  husband  and   wife  conveys 

1.    Sales   and    conveyances   by    trustees,   note,   19   Am.    St.   Bep. 
266. 
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the  absolute  title  to  the  property  as  against  a  homestead  declared 
upon  the  property  by  the  wife  prior  to  the  execution  of  the  deed 
of  trust. 

[2]  Id. — Title  Conveyed  by  Trust  Deed — Termination  of  Trust. — 
A  deed  of  trust  transfers  for  the  purpose  of  the  trust  all  pos- 
sible claims  of  the  trustors  in  the  property  conveyed,  including  a 
claim  of  homestead,  and  vests  in  the  trustee  the  absolute  legal 
title  to  the  entire  estate  held  by  the  trustors  at  the  time  of 
the  execution  of  the  trust  deed,  and  that  title  must  remain  in 
the  trustee  for  that  purpose  until  the  trust  is  either  expressly 
executed  through  a  sale  upon  default  in  the  payment  of  the 
debt  secured  by  the  deed  of  trust,  or  is  terminated  by  the  pay- 
ment of  such  debt  or  other  method  provided  by  law. 

[8]  Id.— Time  or  Declaration  of  Homestead  Immaterial. — In  such 
a  case  it  is  immaterial  whether  the  declaration  of  homestead  was 
made  prior  or  subsequent  to  the  execution  of  the  deed  of  trust  by 
the  husband  and  wife. 

[4]  Pleading — Beopenino  of  Case  After  Judgment  Ordered — Filing 
of  Supplemental  Answer  —  Discretion  —  Appeal. — In  the  ab- 
sence of  a  showing  of  an  abuse  of  discretion,  the  action  of  the 
trial  court  in  allowing  a  case  to  be  reopened  in  order  to  permit 
the  defendants  to  file  a  supplemental  answer  after  the  court  had 
ordered  judgment  for  tlie  4efendant8  will  not  be  disturbed  on 
appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lor 
Angeles  County.    Lewis  B.  Works,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Johnstone  ft  Jones,  B.  P.  Welch  and  John  S.  Bryant  for 
Appellants. 

Wm.  Kay  Crawford  and  Chas.  L.  Chandler  for  Bespond- 
ents. 

EEBBIGAN,  J. — This  is  an  appeal  from  a  judgment  in 
an  action  to  quiet  title,  and  is  taken  by  the  plaintifEs  from 
the  judgment  entered  in  favor  of  the  defendants. 

[1]  The  first  question  presented  for  determination  is, 
Does  a  deed  made  by  a  trustee  in  pursuance  of  the  power 
of  sale  contained  in  a  deed  of  trust  executed  by  both  hus- 
band and  wife  convey  the  absolute  title  to  the  property  as 
against  a  homestead  declared  upon  the  property  by  the  wife 
prior  to  the  execution  of  the  deed  of  trust  t 
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We  think  the  point  has  been  put  at  rest  by  the  case  of 
Weber  v.  McCleverty,  149  Cal.  316,  [86  Pac.  706] ;  McLeod 
V.  Moron,  153  Cal.  97,  [94  Pac.  604],  and  Aiheam  v.  Ryan, 
154  Cal.  554,  [98  Pac.  390].  The  effect  of  such  a  deed, 
says  the  court  in  the  first  of  those  cases,  is  to  convey  the 
legal  title  to  the  trustee,  who  is  thereby  vested  with  the 
absolute  legal  title  to  the  premises  so  far  as  is  necessary  to 
enable  him  to  convey  it  to  the  purchaser  at  the  trustee's 
sale  free  of  all  right,  title,  interest,  or  estate  of  the  trustors, 
or  anyone  claiming  under  or  through  them.  [2]  Under 
these  authorities  we  have  no  doubt  that  such  a  deed  of  trust 
transfers  for  the  purpose  of  the  trust  all  possible  claims  of 
the  trustors  in  the  property  conveyed,  including  a  claim  of 
homestead,  and  vests  in  the  trustee  the  absolute  legal  title 
to  the  entire  estate  held  by  the  trustors  at  the  time  of  the 
execution  of  the  trust  deed,  and  that  the  title  must  remain 
in  the  trustee  for  that  purpose  until  the  trust  is  either 
executed  through  a  sale  upon  default  in  the  payment  of  the 
debt  secured  by  the  deed  of  trust,  or  is  terminated  by  the 
payment  of  such  debt  or  other  method  provided  by  law. 
[3]  The  declaration  of  homestead  in  the  case  at  bar  was 
made  prior  to  the  execution  of  the  trust  deed,  but  it  is 
immaterial  whether  it  was  declared  prior  or  subsequent 
thereto.     {AtJieam  v.  Ryan,  supra.) 

[4]  The  next  question  presented  is  as  to  the  right  of  the 
court  to  allow  the  case  to  be  reopened  in  order  to  permit 
the  defendants  to  file  a  supplemental  answer  after  the  court 
had  ordered  judgment  for  the  defendants.  The  entry  of  the 
minute  order  by  the  clerk  was  not  the  decision  of  the  court 
{Dalger  v.  Jacobs,  19  Cal.  App.  207,  [125  Pac.  258]),  and 
the  court  in  making  the  order  complained  of  was  exercising 
a  legal  discretion.  It  not  appearing  that  there  has  been  an 
abuse  of  such  discretion,  the  order  will  not  be  disturbed. 
(California  Farm  Co.  v.  SchiapporPietra,  151  Cal.  732,  [91 
Pac.  593];  Towng  v.  Mathews-Twrner  Co.,  168  Cal.  671, 
675,  [143  Pac.  1029];  Lee  v.  Mwphy,  119  Cal.  367,  [51 
Pac.  549,  955].) 

The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 
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[Civ.  No.  2950.     Second  Appellate  District,  Bivision  One. — November 

17,  1919.] 

COUNTY  OP  SANTA  BARBARA,  Plaintiflf,  v.  DOMEN- 
ICA  L.  JANSSENS  et  al.,  Defendants  and  Appellants; 
MARY  E.  STEWART,  Executrix,  etc,  et  al.,  Respond- 
enta. 

[1]  Appeal— Order  SusTAimNo  Motion  to  Strike  Out^— Beversal 
OF  Judgment  Entered  After  Demurrer  Sustained. — Where,  on 
an  appeal  from  a  judgment  entered  after  the  sustaining  of  a 
demurrer  without  leave  to  amend,  there  is  nothing  in  the  record 
upon  which  to  predicate  error  in  the  order  of  the  trial  court 
granting  a  motion  to  strike  tlie  complaint  from  the  files,  which 
motion  was  presented  with  the  demurrer,  this  alone  is  sufficient 
to  prevent  a  reversal  of  the  judgment. 

[2]  Pleading — Illegal  Payment  of  Money  to  Matron — ^AcmoN  bt 
County  to  Recover — Cross-complaint  Against  Sheriff. — In  an 
action  by  a  county  against  the  sheriff,  the  surety  on  his  official 
bond  and  another  who  had  rendered  services  as  matron  at  the 
special  instance  and  request  of  said  sheriff,  to  recover  money 
alleged  to  have  been  paid  by  the  county  to  the  latter  pursuant 
to  an  order  made  by  the  board  of  supervisors  without  authority 
of  law,  the  latter  cannot  maintain  a  cross-action  against  the 
sheriff  to  recover  the  reasonable  value  of  the  services  rendered  by 
her. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Barbara  County.  S.  E.  Crow,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Thompson  &  Robertson  for  Appellants. 

Wm.  Q.  Griffith  for  Respondents. 

CONREY,  P.  J. — This  is  an  action  wherein  the  plaintiff 
sought  to  obtain  judgment  against  the  sheriff  of  the  county 
of  Santa  Barbara  and  the  surety  on  his  official  bond,  and 
the  defendant  Domenica  L.  Janssens  (her  husband  being 
also  a  party  defendant),  to  recover  money  alleged  to  have 
been  paid  by  the  county  to  Mrs.  Janssens,  pursuant  to  an 
order  made  by  the  board  of  supervisors  without  authority 
of  law.    Judgment  having  been  entered  in  favor  of  all  of 
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the  defendants,  and  the  plaintiff  having  appealed  therefrom, 
that  judgment  was  affirmed  as  to  the  sheriff  and  his  surety, 
and  was  reversed  as  to  the  other  defendants.  (County  of 
Santa  Barbara  v.  Janssens,  177  Cal.  114,  [li.  R.  A.  1918C, 
558,  169  Pac.  1025].)  Thereafter,  Stewart  having  died  and 
an  executrix  of  his  will  having  been  duly  appointed  and 
qualified,  the  superior  court,  pursuant  to  an  ex  parte  motion 
of  defendant  Domenica  L.  Janssens,  made  an  order  that  the 
executrix  be  substituted  in  place  of  Stewart  as  defendant 
in  this  action.  We  need  not  now  question  the  propriety  of 
that  order,  which  was  made  after  the  judgment  in  favor 
of  Stewart  had  become  final.  Thereupon  Mrs.  Janssens  filed 
a  cross-complaint  against  the  executrix  and  said  surety, 
which  did  not  allege  the  presentation  of  any  claim  against 
the  estate,  to  said  executrix.  Thereafter,  Mrs.  Janssens 
presented  her  claim  to  the  executrix,  which  was  rejected. 
Thereafter,  Mrs.  Janssens  filed  an  amended  cross-complaint, 
wherein  the  presentation  and  rejection  of  the  claim  was  al- 
leged. The  nature  of  the  cause  of  action  relied  upon  is 
shown  by  the  allegation  that  Stewart,  **as  sheriff  of  said 
county  of  Santa  Barbara,  was  indebted  to  the  said  cross- 
complainant  in  the  sum  of  $1249.49  for  services  performed 
as  matron  at  the  special  instance  and  request  of  the  said 
Nat  Stewart  as  sheriff  of  the  said  county  of  Santa  Barbara 
as  provided  by  law,  which  services  were  of  the  reasonable 
and  agreed  value  of  $1249.49."  Prior  to  the  filing  of  this 
amended  cross-complaint,  judgment  was  entered  in  favor  of 
the  plaintiff,  county  of  Santa  Barbara,  against  Mrs.  Janssens 
for  the  amount  of  plaintiff's  demand. 

The  court  having  first  sustained  an  amended  demurrer  to 
the  amended  cross-complaint,  ** without  leave  to  amend," 
entered  judgment  that  cross-complainant  take  nothing  on  her 
said  amended  cross-complaint.  From  this  last-named  judg- 
ment she  has  taken  this  appeal.  By  the  recitals  in  the 
judgment  it  further  appears  that  together  with  their  de- 
murrer the  defendants  to  the  cross-complaint  presented 
a  motion  to  strike  said  amended  cross-complaint  from  the 
files;  that  this  motion  was  regularly  heard  and  granted. 
The  grounds  upon  which  this  motion  was  based  are  not 
shown  by  the  record. 

[1]  1.  There  being  nothing  in  the  record  upon  which  to 
pi-edicate  error  in  the  order  striking  the  amended  cross-com- 
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plaint  from  the  files,  that  order,  being  within  the  court's 
jurisdiction,  was  presumably  correct.  This  alone  is  suffi- 
cient to  prevent  a  reversal  of  the  judgment,  which  judg- 
ment, in  this  aspect  of  the  case,  amounts  to  a  dismissal  of 
cross-complainant's  action. 

[2]  2.  Cross-complainant's  alleged  cause  of  action  was 
not  one  which  entitled  her  to  maintain  a  cross-action  against 
her  codefendants.  The  relief  demanded  by  her  was  not 
relief  "relating  to  or  depending  upon  the  contract  or  trans- 
action upon  which  the  action  is  brought,  or  affecting  the 
property  to  which  the  action  relates."  (Code  Civ.  Proc, 
sec.  442.)  The  plaintiff's  cause  of  action  was  one  given 
to  the  county  by  statute,  to  recover  money  illegally  paid 
out  of  the  county  treasury  to  Mrs.  Janssens.  The  action  by 
her,  directed  against  the  estate  of  Stewart  and  against  the 
surety  on  his  official  bond,  is  one  to  recover  compensation  for 
services  rendered  to  Stewart,  for  which  it  is  sought  to  hold 
them  responsible.  That  liability,  assuming  it  to  have  existed, 
was  wholly  unrelated  to  the  cause  of  action  of  the  plaintiff 
against  defendant  Mrs.  Janssens.  She  has  no  more  right 
to  maintain  this  cross-action  than  she  would  have  had  if 
Stewart  and  his  surety  (who  never  were  liable  to  the 
county)  never  had  be^i  named  as  defendants  in  the  aetion 
as  presented  by  the  county. 

The  judgment  is  affirmed. 

ShaWy  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2470.     Seeond  Appellate  District,  DivisioB  0]i6.^KoTCiiLber 

17,  1919.] 

ELSIE  D.  Macintosh,  Respondent,  v.  THE  CHICAGK) 
ELECTRIC  MOTOR  CAR  CO.  (a  Corporation),  Ap- 
pellant. 

[1]  Action  fob  Bbasonablb  Value  or  V^oek  and  Matkbials — Amount 
Dub — £yn>BNCE — Finding. — In  this  action  to  recover  the  reason- 
able value  of  work  and  labor  done  and  materials  furnished  at  the 
defendant's  special  instance  and  request,  the  evidence  was  insoffi- 
eient  to  snpport  the  finding  of  the  trial  court  as  to  the  amount  of 
defendant's  indebtedness  to  plaintiff. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frank  W.  Wheeler  for  Appellant 

Perry  F.  Backus  for  Respondent 

SHAW,  J. — ^In  this  action  the  court  found  that  defendant 
was  indebted  to  plaintiff  for  the  reasonable  value  of  work 
and  labor  done  and  materials  furnished  at  the  defendant's 
special  instance  and  request,  in  the  sum  of  $679.26.  In 
accordance  with  such  finding,  judgment  was  rendered  for 
plaintiff,  from  which  defendant  appeals,  claiming  the  find- 
ing is  not  supported  by  the  evidence. 

[1]  Testimony  was  received  tending  to  prove  that  plain- 
tiff, at  defendant's  request,  repaired  an  electric  car,  the 
reasonable  value  of  which  service  was  $350;  upon  another 
car,  put  in  new  spring  bolts  and  glass,  the  value  of  which 
was  $5.25;  and  furnished  garage  service  of  the  value  of 
$81.60,  making  a  total  of  $436.85.  In  addition  to  this  tes- 
timony, plaintiff  introduced  no  evidence  other  than  some 
memoranda  made  upon  loose  sheets  of  paper,  duplicates  of 
which  were  sent  to  defendant  after  it  had  gone  out  of 
business,  and  which  memoranda  were  made  at  or  about  the 
dates  shown  thereon.  No  proof  whatever  was  made  that  the 
so-called  charges  therein  appearing  were  reasonable,  nor 
any  explanation  made  as  to  the  meaning  of  the  entries, 
without  which  they  were  wholly  unintelligible.  The  memo- 
randa are  headed:  '' Chicago  Electric  Motor  Car  Co.,  3612 
S.  Morgan  Street,  Chicago,  Illinois";  and  among  other  like 
entries  therein  is  the  following:  **Nov.  1,  7  Hub  odometers, 
hdd  for  credit,  $20.00,  140.00."  This  item  and  charge, 
without  suggestion  or  statement  of  its  meaning,  was  by  the. 
court  included  as  a  part  of  the  indebtedness  found  due  to? 
plaintiff.  It  is  impossible  to  understand  why  defendant 
should  be  charged  $140  for  seven  hub  odometers  which 
plaintiff  holds  for  defendant's  credit.  There  is  no  evidence 
whatever  that  defendant  is  indebted  in  the  sum  named  for 
the  odometers,  to  plaintiff.  Indeed,  we  are  justified  in 
assuming  they  were  by  defendant  consigned  to  plaintiff,  who 
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held  them  subject  to  the  former's  order.  Another  item, 
likewise  under  date  of  November  1,  1914,  is:  ** Toilet  case 
and  vase  shortage  on  Model  142,  shipped  in  Dec.,  $17.00," 
with  the  notation,  "Mr.  Penrose  Reed  can  teU  you  about  it.'* 
Another  charge  included  in  the  amount  found  due  by  the 
court  is,  under  the  head  of  ** Advertising  under  contract,'* 
$101.98.  There  is  no  finding  that  any  contract  existed  under 
which  plaintiff  was  authorized  to  charge  defendant  any  sum 
for  advertising.  Neither  is  there  any  allegation  in  the 
complaint  that  plaintiff  expended  any  money  for  and  on 
behalf  of  defendant.  In  short,  in  the  jumbled  record,  a 
large  part  of  which  appears  to  relate  to  another  action  upon 
a  promissory  note,  brought  by  a  plaintiff  other  than  a  party 
to  this  suit  and  against  defendants  one  of  whom  is  a 
stranger  to  this  action,  we  find  no  legal  proof  whatever  that 
defendant  is  indebted  to  plaintiff  in  any  sum  other  than  the 
$436.85,  notwithstanding  which  fact  the  court,  upon  such 
unwarranted  finding,  has  rendered  judgment  for  $679.26. 
The  finding  is  not  supported  by  the  evidence,  and  the  judg- 
ment is,  therefore,  reversed. 


Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  2036.     Third  Appellate  Difltriet.— November  18,  1919.] 

IJOHN  RANDOLPH  et  al-,  Appellants,  v.  THE  COUNTY 
OF    STANISLAUS    et    al.,    Respondents. 

[1]  PuBUo  Utoitt  Distbict — Election  of  Dibbgtobs — Injunction 
TO  Bestkain. — An  injunetion  will  not  lie  to  restrain  a  board  of 
snperyisors  from  eaUing  an  election  to  elect  directors  of  a  pro- 
posed public  utility  district  organized  pursuant  to  the  provisions 
of  the  act  of  May  27,  1915  (Stats.  1915,  p.  866),  the  creation 
of  which  district  has  already  been  declared  by  the  board  of 
supervisors  and  by  the  Secretary  of  State. 

[2]  Id.— iBBiQATioN  Distbict  not  Municipal  Cobpobation — Division 
or  Pebmissible. — An  irrigation  district  organized  under  the  laws 
of  the  state  of  California  is  not  a  municipal  corporation;  and 
the  fact  that  all  of  such  a  district  is  not  included  within  a  pro* 
posed  public  utility  district  does  not  affect  the  legality  of  tha 
organization  of  the  latter  district. 
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[3]  Id.~Boundabeks  or  Disteiot— Dbsobiption  bt  Bxferxnoe. — 
Under  the  act  of  the  legislature,  approved  May  27,  1915,  provid- 
ing for  the  incorporation  of  public  utility  districts  by  municipal- 
ities and  unincorporated  territory,  it  is  sufficient  to  describe  the 
district  as  comprising  all  the  territory  embraced  within  the  bound- 
aries of  certain  existing  irrigation  districts  theretofore  organized 
under  other  similar  acts,  including  the  municipalities  therein 
contained,  without  describing  the  boundaries  of  the  proposed 
public    utility    district    by    metes   and    bounds. 

[4]  Id. — Contiguity  oi*  Terbitoey — Severance  by  Biver. — The  fact 
that  two  described  pieces  of  unincorporated  territory  are  severed 
by  a  river  and  that  the  river-bed  is  not  included  in  the  district 
does  not  affect  the  legality  of  the  formation  of  a  public  utility 
district  organized  pursuant  to  the  provisions  of  the  act  of  the 
legislature  approved  May  27,  1915.  It  may  consist  of  different 
and  separate  pieces  of  unincorporated  territoiy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Stanislaus  County  refusing  to  issue  an  injunction.  W.  M. 
Conley,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Pillsbury,  Madison  &  Sutro  and  L.  J.  Maddux  for  Appel- 
lants. 

Brown  &  Hindman  and  Joseph  M.  Cross  for  Bespondents. 

ELLISON,  P.  J.,  pro  tern. — The  plaintiflPs,  as  taxpayers, 
bring  this  action  to  obtain  an  injunction  restraining  the 
board  of  supervisors  of  Stanislaus  County  from  calling  an 
election  to  elect  directors  of  a  proposed  public  utility  dis- 
trict, known  as  the  Stanislaus  Public  Utility  District,  and 
from  expending  the  moneys  of  said  county  for  holding 
said  election. 

The  court,  after  trial,  refused  to  issue  an  injunction,  and 
entered  judgment  for  the  defendants  for  their  costs.  The 
plaintiffs  appeal. 

The  said  public  utility  district  is  described  as  being  **  com- 
posed of  aU  the  territory  within  the  Modesto  Irrigation  Dis- 
trict and  the  Turlock  Irrigation  District  which  is  within  the 
County  of  Stanislaus,  State  of  California,  including  all  the 
municipalities  therein,  namely,  the  City  of  Modesto  and 
the  City  of  Turlock." 
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Prom  the  record  it  appears  that  after  proper  petitions 
had  been  filed  with  the  board  of  supervisors  and  with  the 
clerk  of  each  of  said  cities,  elections  had  been  held,  and  the 
returns  certified  to  the  board  of  supervisors,  and  thereafter 
said  board,  after  reciting  the  filing  of  said  petitions  and  the 
elections  held  thereon,  entered  its  order  as  follows: 

^'The  Board  farther  finds  from  said  examination  of  said 
ceilificates  that  at  said  election  so  held  as  aforesaid,  a  ma- 
jority of  all  of  the  votes  east  in  each  of  said  municipalities 
and  in  said  unincorporated  territory  was  in  favor  of  said 
proposition  and  that  a  majority  of  the  electors  voting  at 
said  election  in  each  of  said  municipalities  and  in  said  un- 
incorporated territory  voted  in  favor  of  th.e  incorporation 
of  said  Public  Utility  District,  now, 

'*  Therefore,  it  is  ordered,  by  this  board  that  at  said 
special  elections  so  held  as  aforesaid,  in  each  municipality 
aforesaid,  and  in  said  unincorporated  territory,  in  which 
said  elections  were  held  (the  election!)  was  in  favor  of  the 
incorporation  of  said  Public  Utility  District  It  is  further 
ordered  that  a  Public  Utility  District  known  as  the  Stanis- 
laus Public  Utility  District  and  comprising  all  that  portion 
of  the  Modesto  Irrigation  District  and  the  Turlock  Irriga- 
tion District,  which  is  within  the  County  of  Stanislaus, 
and  State  of  California,  jointly  with  the  municipalities 
therein  contained,  namely,  the  City  of  Modesto  and  the 
City  of  Turlock,  is  formed  accordingly  under  the  provisions 
of  an  act  of  the  Legislature  of  the  State  of  California,  pro- 
viding for  the  incorporation  of  Public  Utility  Districts  by 
nranicipalities  and  unincorporated  territory,  approved  May 
27th,  1915,  and  in  effect  August  8th,  1915." 

The  complaint  alleges  that  thereafter,  on  the  thirteenth 
day  of  December,  1916,  the  Secretary  of  State  received 
duplicate  rolls  of  the  certificates  of  the  result  of  said  elee- 
tions,  and  he  issued  a  certificate  reciting  that  said  duplicate 
rolls  were  filed  in  his  ofiice,  and  that  a  public  utility  dis- 
trict, naming  it  as  the  Stanislaus  Public  Utility  District, 
was  incorporated  as  a  public  utility  district  under  the  provi- 
sions of  the  act  of  the  legislature  of  the  state  of  California, 
approved  May  27,  1915.    (Stats.  1915,  p.  866.) 

It  is  then  alleged  in  the  complaint  that  the  defendants 
threaten  to,  and,  unless  enjoined  and  restrained  by  the 
court,  will  call  an  election  within  the  territory  described  in 


Digitized  by  VjOOQ IC 


Nov.  '19.]    Randolph  v.  Cotinty  op  Stanislaus.  325 

said  petition  for  the  purpose  of  electing  directors  of  said| 
proposed  public  utility  district,  and  to  expend  the  money  of 
said  county  for  the  holding  of  said  election,  and  it  is  such 
threatened  acts  of  the  board  of  supervisors  that  this  suit 
was  brought  to  have  enjoined. 

The  appellants  claim  the  said  district  has  been  illegally 
formed,  and  no  election  of  directors  should  be  had,  because: 
1.  Said  district  divides  a  municipal  corporation;  2.  That  the 
boundaries  of  the  said  proposed  district  are  not  set  forth 
in  the  petition,  as  required  by  the  act;  3.  That  said  district 
is  comprised  of  two  noncontiguous  tracts  of  land. 

[1]  Before  considering  these  several  alleged  defects  in 
the  oi^anization  of  the  district,  it  is  well  to  call  attention 
to  the  position  taken  by  the  attorney  for  the  respondent,  in 
which  he  asserts:  The  relief  sought  herein  is  forbidden  by 
section  3423  of  the  Civil  Code,  wherein  it  is  provided  an 
injunction  cannot  be  granted:  ^'4.  To  prevent  the  execution 
of  a  public  statute,  by  officers  of  the  law,  for  the  public 
benefit :  ...  6.  To  prevent  the  exercise  of  a  public  or  private 
office,  in  a  lawful  manner  by  the  person  in  possession."  If 
this  position  is  well  taken,  it  would  seem  to  be  decisive  of 
the  case,  and  we  direct  our  attention  to  it  first. 

Section  16  of  the  act  of  May  27,  1915,  provides  that  a 
public  utility  district  organized  under  the  provisions  of  the 
act  shall  proceed  within  ninety  days  after  its  formation 
to  the  election  of  a  board  of  directors,  consisting  of  as  many 
members  as  there  are  territorial  units  in  the  district,  and 
as  many  additional  members,  not  less  than  three  or  more 
than  four,  that  may  be  required  to  constitute  a  board  com- 
posed of  an  odd  number  of  directors.  The  said  section  also 
provides  that  said  election  shall  be  called  by  the  board  of 
supervisors  of  the  county  in  which  the  district,  or  the 
greater  part  thereof  is  situated.  It  is  this  election  that  the 
board  of  supervisors  are  threatening  to  call,  and  which  is 
asked  to  be  enjoined. 

That  the  act  providing  for  public  utility  districts  is  a 
public  statute  cannot  be  gainsaid.  That  the  defendants, 
the  board  of  supervisors,  are  officers  of  the  law  is  equally 
certain,  and  the  act  which  they  are  threatening  to  perform 
is  one  especially  enjoined  upon  them  by  the  statute  under 
review.  We  think  respondents'  position  upon  this  point 
is  correct ;  that  this  is  a  proceeding  to  prevent  the  officers  of 
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the  law,  to  wit,  the  board  of  supervisors  of  Stanislaus 
County,  from  executing  a  public  statute  passed  for  the  pub- 
lic benefit. 

The  case  of  People  v.  Board  of  Supervisors  of  Shasta 
County,  reported  in  75  Cal.  179,  [16  Pac.  776],  is  very 
much  in  point.  The  statement  of  the  case  is  as  follows: 
**In  this  action  an  injunction  is  prayed  for  enjoining  the 
board  of  supervisors  from  declaring  the  result  of  an  elec- 
tion, and  from  giving  notice  thereof,  under  section  3981  of 
the  Political  Code,  upon  the  question  of  a  removal  of  the 
county  seat  of  Shasta  County.  It  is  alleged  that  the  elec- 
tion was  illegally  ordered  by  the  board  when  they  had  no 
jurisdiction  so  to  do,  and,  therefore,  that  they  should  be 
enjoined  from  making  known  and  publishing  the  result  of 
such  election. 

**The  question  which  meets  us  upon  the  threshold  is.  Did 
or  did  not  the  court  below  have  any  right  to  grant  an  in- 
junction to  prevent  the  board  of  supervisors  from  an- 
nouncing and  publishing  the  result  of  an  election!" 

After  quoting  the  statute  outlining  the  duties  of  boards 
of  supervisors  in  such  matters,  it  is  said:  **In  this  case  we 
do  not  think  that  an  injunction  would  lie." 

Quoting  section  3423  of  the  Civil  Code,  the  opinion  pro- 
ceeds: **The  board  of  supervisors  are  simply  endeavoring  to 
perform  a  duty  enjoined  on  them  by  law  to  announce  the 
result  of  an  election,  which  in  good  faith  they  believe  to 
have  been  duly  ordered  and  legally  held,  and  we  think  it 
would  be  a  most  dangerous  interference  by  the  courts  to 
prevent  them  from  performing  a  legal  duty,  and,  in  effect, 
to  determine  the  result  of  a  contested  election,  in  this  action 
for  injunction." 

So,  in  the  present  case,  the  board  of  supervisors  of  Stanis- 
laus County  are  simply  threatening  to  perform  a  duty  en- 
joined upon  them  by  law,  namely,  to  call  an  election  of 
directors  of  a  public  utility  district,  the  creation  of  which 
has  already  been  declared  by  the  board  of  supervisors  and 
by  the  Secretary  of  State,  and  we  do  not  think  injunction 
will  lie. 

While  this  point  seems  to  be  decisive  of  the  case,  and, 
perhaps,  would  render  unnecessary  a  discussion  of  the  points 
raised  by  appellant,  we  shall  refer  to  them  briefly. 
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L 

[2]  Does  the  proposed  public  utility  district  divide  a 
municipal  corporation! 

Section  1  of  the  act  provides:  **Such  a  district  may  in- 
clude municipalities  only,  or  both  incorporated  or  unincor- 
porated territory,  but  no  municipal  corporation  shall  be 
divided  in  the  formation  of  such  a  district." 

A  considerable  portion  of  the  Turlock  Irrigation  District 
lies  in  Merced  County.  The  proposed  irrigation  district 
includes  only  so  much  of  the  Turlock  Irrigation  District 
as  lies  in  Stanislaus  County.  And,  basing  his  argument 
upon  the  proposition  that  the  Turlock  Irrigation  District  is 
a  municipal  corporation,  counsel  argues  that  the  district 
is  illegal  because  only  a  part  of  this  irrigation  district  is 
included  in  the  exterior  boundaries  of  the  proposed  public 
utility  district. 

We  think  it  does  not  require  very  much  argument  to 
demonstrate  that  an  irrigation  district  formed  under  the 
laws  of  the  state  of  California  is  not  a  municipal  corpora- 
tion. 

^'A  municipal  corporation  in  its  strict  and  proper  sense 
is  the  body  politic  and  corporate  constituted  by  the  incorpo- 
ration of  the  inhabitants  of  a  city  or  town  for  the  purposes 
of  local  government  thereof."  (Dillon  on  Municipal  Corpo- 
rations, 5th  ed.,  sec.  31.) 

Our  supreme  court,  In  re  Wener,  129  Cal.,  at  page  572, 
[62  Pac.  99],  had  occasion  to  discuss  the  question  of  whether 
a  sanitary  ^strict  formed  under  the  laws  of  the  state  was 
or  was  not  a  municipal  corporation,  and  used  this  language, 
which  is  as  applicable  to  an  irrigation  district  as  it  was 
in  that  case  to  a  sanitary  district:  ''A  sanitary  district, 
no  more  than  an  irrigation  district,  or  a  reclamation  district, 
or  a  drainage  district,  possesses  police  powers  properly  be- 
longing to  cities  and  municipal  bodies  exercising  local  gov- 
ernmental functions.  Such  districts  are  created  for  the  pur- 
pose generally  of  some  special  local  improvement,  and  should 
exercise  only  such  powers  as  may  be  conferred  upon  them 
by  the  legislature  in  the  line  of  the  object  of  their  creation. 
Although  in  the  nature  of  public  corporations,  they  are  not 
municipal  corporations  in  the  proper  sense  of  the  term. 
All  municipal  corporations  are  public  corporations,  but  the 
converse  does  not  follow  that  all  public  corporations  are 
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municipal.  Railroad  corporations  are  deemed  gt«m-public 
corporations,  but  they  are  not  deemed  quasi-manicipal  cor- 
tporations.  In  some  of  the  cases  expressions  may  doubtless 
be  found  which  would  seem  to  indicate  that  public  corpora- 
|tions  and  municipal  corporations  are  synonymous,  but  it  is, 
^nevertheless,  inaccurate  to  designate  a  drainage  district  or  a 
sanitary  district,  although  public  corporations,  as  munici- 
palities. Webster  defines  ^municipal'  as  pertaining  to  a  city 
or  corporation  having  the  right  of  administering  local  gov- 
ernment— ^as  municipal  rights,  municipal  officers;  and  'mu- 
nicipality' is  defined  as  a  municipal  district,  a  borough,  a 
city,  town,  or  village.  The  Century  Dictionary  defines  'mu- 
nicipal' as  pertaining  to  local  self-government  or  corporate 
government  of  a  city  or  town;  and  'municipality,'  as  a 
town  or  city  possessed  of  corporate  privileges  of  local  self- 
government;  a  community  under  municipal  jurisdiction. 
Bouvier's  Law  Dictionary  says  'municipal'  strictly  applies 
only  to  what  belongs  to  a  city.  Among  the  Romans,  cities 
were  called  'municipia.'  In  a  general  sense,  we  say  that  all 
law  other  than  international  is  municipal  law,  but  when  we 
speak  of  corporations  as  municipal  we  mean  cities  or  towns. 
These  existed  before  the  constitution.  They  came  down  to  us 
from  former  times,  and  they  have  always  formed  an  impor- 
tant part  of  our  system  of  government." 

We  hold  that  the  Turlock  Irrigation  District  is  not  a 
municipal  corporation,  and  that  the  fact  that  all  of  it  is  not 
included  within  the  proposed  irrigation  district  does  not 
affect  the  legality  of  its  organization. 

n. 

[8]  We  are  of  opinion  that  the  boundaries  of  the  pro- 
posed public  utility  district  are  set  forth  in  the  petitions 
and  ordinances  in  all  respects  as  required  by  the  act.  The 
description  of  the  district  is  as  follows:  "That  said  District 
shall  comprise  all  the  territory  embraced  within  the  bound- 
aries of,  and  comprising  the  Modesto  Irrigation  District  and 
the  Turlock  Irrigation  District,  which  is  within  the  County 
of  Stanislaus,  and  State  of  California,  including  the  munici- 
palities therein  contained,  namely,  the  City  of  Modesto 
and  the  City  of  Turlock." 

Section  7  of  the  act  provides  that  after  the  election  for 
the  incorporation  of  such  proposed  public  utility  district,  the 
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sufficiency   of  the   petition,   in   any   respect,   shall   not   be  ,^ 
subject  of  judicial  review,  or  be  otherwise  questioned. 

Without  considering  whether  this  section  does  not  pre- 
clude the  plaintiffs  at  this  time  from  raising  any  question  as 
to  the  accuracy  of  the  boundaries  of  the  proposed  district, 
we  are  clearly  of  the  opinion  that  the  district  is  described 
with  certainty. 

Section  5  of  the  act  provides  that  if  such  proposed  dis- 
trict includes  only  municipalities,  it  shall  be  sufficient  testate 
the  names  thereof,  without  further  setting  forth  the  bound- 
aries of  the  district.  This  makes  it  clear  that  the  territory 
embraced  within  the  cities  of  Modesto  and  Turlock  are  suf- 
ficiently described  by  stating  the  names  of  said  cities.  But 
counsel  argues  that  because  a  reference  to  the  cities  by 
name  is  sufficient  in  the  statute  to  describe  the  territory 
therein,  it  follows  that  the  description  of  the  territory  in 
any  other  incorporated  territory  is  not  sufficient  unless 
described  by  metes  and  bounds.  He  says:  **The  provision 
that  municipalities  may  properly  be  designated  by  name 
only,  shows  a  legislative  intent  that  territory  not  comprised 
within  a  municipality  must  be  described  in  the  other  manner 
prescribed;  that  is,  by  setting  forth  of  the  boundaries 
thereof." 

The  act  only  requires  that  the  boundaries  of  the  proposed 
district  shall  be  set  forth.  The  boundaries  of  the  irrigation 
districts  are  required  by  the  act  under  which  they  were 
formed  to  be  definitely  described  by  metes  and  bounds.  The 
entire  area  of  one  of  those  irrigation  districts  is  included 
within  the  proposed  district,  and  all  of  the  other  lying  within 
the  county  of  Stanislaus. 

A  boundary  is  described  in  Burrill's  Law  Dictionary  as 
follows:  **A  boundary  is  a  line  or  mark  indicating  the 
limit  or  furtherest  extent  of  a  tract  of  land  or  territory;  a 
separating  or  dividing  line  between  countries,  states,  dis- 
tricts or  territories,  or  tracts  of  land."  Webster  defines  a 
boundary  as  **that  which  indicates  or  fixes  the  limit  or 
extent,  or  marks  a  bound,  as  of  territory;  a  bounding  or 
separating  line;  a  real  or  imaginary  limit." 

There  is  nothing  in  the  statute  we  are  reviewing  that  pro- 
vides that  the  boundaries  of  the  proposed  public  utility  dis- 
trict shall  be  set  forth  by  metes  and  bounds.     If  they  are 
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described  by  natural  or  other  objects  which  make  their  limits 
definite  and  certain,  the  statute  is  fully  complied  with. 

We  think  counsel  for  respondent  has  clearly  stated  the 
rule  wherein  he  says:  *'In  all  cases  it  is  sufficient  to  describe 
or  set  out  a  boundary  in  such  a  manner  as  will  enable  a 
competent  person  to  locate  the  same.  To  this  end,  resort 
may  be  had  to  maps,  plats,  documents,  records,  adjacent 
lands,  and  the  like,  and  a  deifective  description  may  even  be 
supplemented  by  oral  testimony."  (Citing  Greenleaf  on 
Evidence,  sec.  301;  Ferris  v.  Coover,  10  Cal.  589;  Manson 
V.  Koppikus,  11  Cal.  89;  MiUer  v.  Grunsky,  141  Cal.  447, 
L66  Pac.  858,  75  Pac.  48].) 

in. 

[4]  Counsel  claims  that  the  proposed  district  has  not 
been  legally  formed  because  composed  of  two  or  more  non- 
contiguous units,  and  the  argument  is  that  because  the 
^Fodesto  Irrigation  District  and  the  Turlock  Irrigation  Dis- 
trict are  separated  by  the  Tuolumne  River,  and  the  overflow 
lands  adjacent  thereto,  that  the  organization  of  the  utility 
district  is  a  nullity. 

We  find  nowhere  in  the  provisions  of  the  act  any  provision 
that  the  territory  comprising  the  utility  district  shall  be 
contiguous.  Section  1  of  the  act  provides  such  a  district 
may  include  municipalities  only,  or  both  incorporated  and 
unincorporated  territory.  And  section  2  provides  that  two 
or  more  municipalities  may  join  in  the  formation  of  a  dis- 
trict. "Each  municipality  within  the  district  shall,  for  the 
purposes  of  this  act,  be  regarded  and  treated  as  a  territorial 
unit  of  the  district,  and  all  unincorporated  territories  situ- 
ated in  one  and  the  same  county  and  included  within  the 
district,  shall  be  so  regarded  and  treated  as  an  entirety,  and 
as  a  territorial  unit  of  the  district.  Each  municipal  terri- 
torial unit,  and  unit  of  unincorporated  territory  having 
a  population  of  at  least  five  thousand,  shall  be  entitled  to 
one  director,"  etc.     (Section  17.) 

It  is  a  matter  of  common  knowledge  that  in  the  state  of 
California  municipal  corporations  are  not  often  contiguous, 
but  are  separated  by  intervening  territory,  and  if  the  forma- 
tion of  districts  composed  of  two  or  more  municipal  corpo- 
rations is  to  be  confined  to  municipal  corporations  that  are 
adjacent  to  each  other,  then  very  few  public  utility  districts 
composed  entirely  of  municipal  corporations  can  be  formed 
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in  the  state  of  California.  The  act  does  not  so  limit  the 
scope  of  its  proceedings. 

The  act  provides:  **Each  municipality  within  the  district 
shall,  for  the  purposes  of  this  act,  be  regarded  and  treated 
as  a  territorial  unit  of  the  district,  and  all  unincorporated 
territories  situated  in  one  and  the  same  county  and  included 
within  the  district  shall  be  so  regarded  and  treated  as  an 
entirety  and  as  a  territorial  unit  of  the  district." 

In  this  case  all  the  territory  of  the  proposed  district  is  in 
one  county.  The  unincorporated  territory  in  the  same 
county  that  is  included  in  the  district  comprises  one  unit 
of  the  district  and  is  to  be  regarded  as  an  entirety.  There 
is  nothing  in  the  act  requiring  that  all  the  unincorporated 
territory  in  the  county  shall  be  included  in  the  district. 
Such  parts  of  it  may  be  included  as  is  desirable,  and  it  need 
not  be  all  in  one  body.  It  may  consist  of  different  and 
separate  pieces  of  unincorporated  territory.  There  is  noth- 
ing in  the  act  forbidding  this.  But,  when  selected,  all  the 
unincorporated  territory  that  is  included  in  the  district, 
and  that  lies  in  the  same  county,  constitutes  one  unit  of  the 
proposed  district.  The  fact  that  two  described  pieces  of  un- 
incorporated territory  are  severed  by  a  river  and  that  the 
river-bed  is  not  included  in  the  district  is  unimportant. 

For  all  the  reasons  herein  stated,  we  think  that  the  posi- 
tion of  the  appellants  is  not  sound,  and  that  the  judgment 
should  be  aflSrmed,  and  it  is  so  ordered. 

Hart,  J.,  and  Burnett,  J.,  concurred. 
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[dt.  No.   2884.     First   Appellate  Distriet,   Division   Two.— November 

18,  1019.] 

.COUNTY  OF   ALAMEDA  et  al.,   Respondents,  v.   A.   A. 
TIESLAU  et  al.,  Copartners,  etc.,  Appellants. 

[1]  Neolioence — When  Matter  or  Law. — It  is  only  where  reason- 
able men  can  draw  but  a  single  conclusion  from  the  facts  that 
courts  may  determine  the  question  of  negligence  of  either  party 
as  a  matter  of  law. 

[2]  Id. — Sudden  PeriI/— Ebsob  in  Judgment. — Where  one  is  con- 
fronted with  sudden  peril,  the  fact  that  he  errs  in  judgment,  mis- 
calculates the  space  in  ^hieh  he  may  move,  or  momentarily 
forgets  ttud  encounters  another  danger,  does  not  necessarily  war- 
rant the  conclusion  of  contributory  negligence,  because  afterward 
it  may  appear  he  might  have  avoided  both  perils  by  choosing 
a  different  course. 

[8]  Id. — Pbozimatb  Cause  of  Injury — Proof. — In  an  action  for  dam- 
ages for  the  death  of  a  person  alleged  to  have  been  due  to  the 
negligence  of  the  defendants,  the  latter  cannot  be  held  liable 
unless  their  negligence  was  the  proximate  cause  of  the  injury; 
i  and  the  burdon  of  proving  the  defendants'  negligence,  if  it  is 
I,,  not  admitted,  and  that  it  was  the  proximate  cause  of  the  injury, 
is  upon  the  plaintiffs.  These  rules,  however,  do  not  require 
demonstration  of  the  connection  between  the  proved  or  sdmitted 
facts  and  the  resultant  injury,  but  such  connection  may  be 
made  by  circumstantial  evidence. 

[4]  Id.— Action  for  Damages — Gontributort  Negliqbnce  of  De- 
ceased— Evidence — Inferences.— In  this  action  for  damages  for 
the  death  of  a  trafiSe  officer  while  riding  a  motorcycle  on  a  state 
highway  in  course  of  construction  by  the  defendants  under  a 
contract  with  the  state,  which  death  was  alleged  to  have  been 
caused  by  the  negligence  of  the  defendants  in  placing  and  leav- 
ing on  the  highway  piles  of  loose,  crushed  rock  and  not  maintain- 
ing warning  lights  thereon,  it  could  not  be  said  as  a  matter  of 
law  that  the  deceased  was  guilty  of  contributory  negligence, 
while  from  the  facts  proved  the  jury  might  properly  have  drawn 
the  inference  that  the  death  was  the  result  of  the  failure  of 
the  defendants  to  maintain  lights  on  the  rock  pile. 

2.  Emergency  as  excuse  for  contributory  negligence,  notes, 
Aim.  Gas.  1914D,  1217;  21  L.  B.  A.  (N.  &)  654;  48  L.  R.  A.  (N.  S.) 
628. 

4.  Beeovery  for  injury  from  stationary  obstruction  in  street  «^ 
precluded  by  eontributory  negligence,  note,  Ann.  Caa  1913C,  685.  . 
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[6]  Id. — ^Intxbences — ^Pindinos — ^Provinoe  op  OOubt  and  Juet — Ap- 
peal.— It  is  the  peculiar  and  exclusive  province  of  the  trial  court 
or  jury  in  the  first  instance  to  make  a  finding  of  fact  based  upon 
a  reasonable  inference  drawn  from  facts  proved  with  legal  suffi- 
ciency, and  the  appellate  court  may  set  such  a  finding  aside  only 
when  it  is  not  sustained  by  adequate  evidenee. 

[6]  Id.— Use  op  Wabning  Lights  on  Adjoining  Boadway— Custom. 
In  an  action  for  damages  for  the  death  of  a  person  while  riding 
a  motorcycle  on  a  state  highway  in  course  of  construction,  which 
death  was  alleged  to  have  been  caused  by  the  negligence  of  the 
defendants  in  placing  and  leaving  on  the  highway  piles  of  loose, 
crushed  rock  and  not  maintaining  warning  lights  thereon,  a 
question  concerning  the  use  of  lights  on  the  adjoining  section  of 
roadway  also  under  construction  is  improper  where  no  custom 
regarding  the  use  of  warning  lights  is  shown;  furthermore,  a 
custom  involving  negligence  cannot  excuse  it. 

[7]  Id.— Duty  op  Motorctcle  Bidert— Expert  Testimony — Ebbor.— 
In  such  an  action  it  is  proper  to  ask  an  expert  motorcycle  rider  a 
hypothetical  question  concerning  what  such  a  rider  should  prop- 
erly do  on  coming  into  sudden  contact  with  a  continuous  pile  of 
gravel  such  as  involved  in  the  case;  but  even  though  there  were 
error  in  permitting  such  a  question  to  be  answered,  it  is  not  such 
as  would  warrant  reversal  if  it  does  not  appear  that  it  resulted 
in  a  misearriage  of  justice. 

APPEAL  from  a  judgment  of  the  Superior  CJourt  of  Ala- 
meda County.    William  H.  Waste,  Judge.    AfSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hartley  F.  Peart  and  Gus  L.  Baraty  for  Appellants. 

Ezra  W.  Decoto,  District  Attorney,  James  M.  Eoford, 
Assistant  District  Attorney,  Chas.  Wade  Snook,  Deputy  Dis- 
trict Attorney,  and  Ostrander  &  Carey  for  Respondents. 

BRITTAIN,  J. — The  defendants  appeal  from  a  judgment 
entered  upon  the  verdict  of  a  jury  for  five  thousand  dollars 
damages  for  the  death  of  Harry  B.  Green,  a  tra£Sc  officer  of 
the  county  of  Alameda.  His  death  occurred  in  December, 
1914,  while  riding  a  motorcycle  on  a  state  highway,  then  in 
course  of  construction  by  the  defendants  under  a  contract 

7.  Competency  of  abstract  question  in  examination  of  expert  wit- 
ness, note,  20  Ann.  Cas.  207. 
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with  the  state.  His  widow  received  three  thousand  nine 
hundred  dollars  under  the  provisions  of  the  Workmen's 
Compensation  Act  for  herself  and  her  minor  children  from 
the  county  of  Alameda.  The  county,  joined  by  the  widow  as 
administratrix,  commenced  this  action,  alleging  the  death 
was  caused  by  the  negligence  of  the  contractors  in  placing 
and  leaving  on  the  highway  numerous  piles  of  loose  gravel 
into  one  of  which  the  motorcycle  ran  when  its  rider  swerved 
to  the  right  to  prevent  a  collision  with  a  horse-drawn  vehicle 
approaching  from  the  opposite  direction.  The  accident  oc- 
curred at  night.  It  was  also  alleged  that  no  lights  or  other 
means  of  warning  were  placed  on  or  near  the  piles  of  gravel. 

Under  the  contract  with  the  state  the  concrete  base  of 
the  roadway,  eighteen  feet  wide,  had  been  laid,  and,  by 
direction  of  the  state  department  of  engineering,  the  road 
had  been  opened  to  partial  traflSc  The  contractors  were 
to  construct  shoulders  at  the  sides  of  the  roadway,  by  filling 
in  crushed  stone,  which  was  supplied  but  not  hauled  to  the 
work  by  the  department  of  engineering.  Bains  had  softened 
the  earth  at  the  sides  of  the  roadway  and  the  state  engineer 
had  directed  that  the  shoulders  should  not  be  constructed 
while  the  ground  was  in  that  condition.  The  contractors 
had  received  and  hauled  to  the  work  the  crushed  rock  and 
caused  it  to  be  dumped  along  the  edges  of  and  upon  the  con- 
crete road  surface,  roughly  in  a  continuous  pile  of  varying 
width  and  depth  on  each  side  of  the  road.  The  depth  of 
the  piles  of  loose,  crushed  rock  varied  from  four  to  seven- 
teen inches  and  averaged  about  a  foot.  The  edges  of  the 
two  piles  were  irregular,  and  the  clear  space  between  them 
formed  a  sinuous  way  varying  from  a  little  less  than  twenty 
to  a  little  less  than  fifteen  feet  wide. 

There  was  evidence  that  after  the  accident  the  track  of 
the  motorcycle  through  the  rock  pile  on  the  right-hand  side 
of  the  road  running  from  Hayward  could  be  traced  from 
a  point  where  the  roadway  was  about  twelve  feet  wide 
for  a  distance  of  one  hundred  feet,  more  or  less,  to  the 
place  where  the  nuujhine  lay,  some  feet  beyond  where  the 
rider  was  found.  Near  the  place  where  the  machine  had 
skidded  or  slipped  in  the  gravel  the  foot-plate  and  pedal 
from  the  left  side  of  the  motorcycle  were  found.  Only  one 
eye-witness  of  the  accident  was  available,  a  boy  ajrcd  twelve 
years  at  the  time.    His  evidence  was  given  at  the  trial  two 
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years  later.  He  saw  the  headlight  of  the  motorcycle  ap- 
proaching him.  A  buggy  without  lights  traveling  in  the 
opposite  direction  had  passed  him.  He  said  the  buggy 
pulled  out  a  little  to  the  right  when  it  got  opposite  Mr. 
Green,  who  fell  off  at  that  time.  After  the  accident  un- 
availing search  was  made  for  the  buggy  and  its  driver. 
There  were  no  lanterns,  guards,  or  signs  either  on  the 
gravel  piles  or  at  the  entrance  to  the  new  work  at  the 
limits  of  Hayward,  from  which  it  was  six-tenths  of  a  mile 
to  the  point  where  the  accident  occurred.  There  was  an 
electric  street  light  at  the  Hayward  end  of  the  road.  There 
was  evidence  that  Oreen  was  riding  at  the  rate  of  about 
twenty-five  miles  an  hour,  and  that  he  had  ridden  over  the 
road  before  the  accident  and  after  the  gravel  had  been 
dumped. 

The  theory  of  the  plaintiffs  is  that  even  though  Green 
knew  of  the  rock  piles,  in  momentary  forgetf ulness  of  them 
when  he  was  suddenly  confronted  with  danger  of  collision 
with  the  buggy  he  swerved  so  far  to  the  right  that  his 
machine  ran  into  the  loose  rock  and  skidded  so  far  to  the 
side  that  the  pedal  and  foot-rest  were  broken  off  by  coming 
in  contact  with  the  broken  rock,  the  machine  finally  throw- 
ing him  and  falling  itself.  Further,  that  if  lights  had  been 
placed  on  the  rock  piles  at  intervals,  he  could  not  have 
forgotten  their  presence,  and  would  not  have  swerved  so  far 
to  the  right.  The  appellants  maintain  that  Green  was  guilty 
of  contributory  negligence;  that  there  was  no  evidence  of 
negligence  on  their  part  which  proximately  caused  the  death 
of  Green;  that  the  proximate  cause  of  death  was  a  collision 
between  the  motorcycle  and  another  vehicle;  that  the  court 
erred  in  matters  of  evidence  and  that  the  court  erred  in  mat- 
ters of  instructions. 

The  theory  of  the  appellants  in  regard  to  contributory 
negligence  is  that  under  the  circumstances  it  was  negli^ 
gence  as  a  matter  of  law  for  Green  to  ride  over  the 
road  open  for  partial  traffic  only  at  the  rate  of  speed  at 
which  he  was  going.  [1]  It  is  only  where  reasonable  men 
can  draw  but  a  single  conclusion  from  the  facts  that  courts 
may  determine  the  question  of  negligence  of  either  party 
a<5  a  matter  of  law.  The  appellants  rely  on  the  rule  that 
where  a  traveler  uses  a  defective  highway  with  knowledge 
of  its  defects,  and  in  reckless  disregard  of  them,  he  may 


Digitized  by  VjOOQ IC 


336  County  op  Alameda  v.  Tibslait.     [44  Gal.  App. 

not  recover  for  injuries  he  may  sustain,  even  though  those 
charged  with  the  duty  of  maintaining  the  road  or  warning 
signs  or  lights  have  been  negligent.  {Brett  v.  Frank  dk  Co., 
153  Cal.  267,  [94  Pac.  1051] ;  McGraw  v.  Friend  etc.  Co., 
120  Cal.  574,  [52  Pac.  1004];  Buckingham  v.  Commary- 
Peterson  Co.,  39  Cal.  App.  154,  [178  Pac.  318].)  The 
latest  of  these  cases  is  claimed  by  the  defendants  to  have 
been  decided  on  facts  identical  with  those  in  this  case,  but 
upon  comparison  it  proves,  like  so  many  of  the  ** all-fours" 
cases  of  negligence,  to  have  three  or  more  of  the  fours 
missing.  In  that  case  the  road  was  not  open  to  traffic,  and 
the  evidence  of  the  injured  man  and  his  companion  was 
of  such  a  character  that  the  court  of  appeal  of  the  third 
district  very  properly  determined  that  reasonable  men  could 
draw  but  the  conclusion  that  he  was  recklessly  negligent. 
In  the  present  case  the  road  was  open  to  traffic,  the  defend- 
ants were  charged  with  the  duty  of  maintaining  warning 
lights  upon  the  obstructions  they  had  placed  on  the  roadway. 
They  provided  lanterns  which  were  not  placed.  The  traffic 
officer  was  properly  upon  the  road.  He  was  confronted  with 
a  sudden  danger.  If  the  lights  had  been  there  he  could  not 
have  forgotten  and  he  might  have  seen  the  crooked  outline 
of  the  rock  pile.  [2]  Where  one  is  confronted  with  sud- 
den peril,  the  fact  that  he  errs  in  judgment,  miscalculates 
the  space  in  which  he  may  move,  or  momentarily  forgets 
and  encounters  another  danger,  does  not  necessarily  war- 
rant the  conclusion  of  contributory  negligence  because  after- 
ward it  may  appear  he  might  have  avoided  both  perils  by 
choosing  a  different  course.  {Harrington  v.  Los  Angeles 
etc.,  140  Cal.  514,  [98  Am.  St.  Rep.  85,  63  L.  R.  A.  238, 
74  Pac.  15] ;  Liverpool  etc.  Co.  v.  Southern  Pacific  Co.,  125 
Cal.  434,  [58  Pac.  55];  Hontz  v.  San  Pedro  etc.  Co.,  173 
Cal.  750,  [161  Pac.  971].)  It  is  argued  that  the  evidence 
shows  Green  had  ridden  over  the  road  after  the  rock  was 
scattered  on  it,  but  it  does  not  appear  when  this  was,  nor 
that  he  knew  the  rock  had  not  been  removed.  There  are 
cases  to  the  effect  that  one  cannot  be  excused  from  contribu- 
tory negligence  by  momentary  forgetfulness  of  danger  of 
which  they  are  aware.  {Brett  v.  Frank,  153  Cal.  267, 
[94  Pac.  1051] ;  Oiraudi  v.  Electric  Imp.  Co.,  107  Cal.  120, 
[48  Am.  St.  Rep.  114,  28  L.  R.  A.  596,  40  Pac.  108].) 
These  cases,  however,   have   no  application  where  without 
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fault  the  person  charged  with  contributory  negligence  is 
faced  with  a  sudden  emergency  of  danger,  in  seeking  to 
avoid  which  he  may  not  act  as  he  might  have  acted  had 
time  permitted  calm  deliberateness  of  choice  and  movement. 
In  all  such  cases  the  rule  of  momentary  f orgetfulness  may 
be  applied  under  circumstances  warranting  it.  From  all 
the  facts  it  cannot  be  said  that  reasonable  men  might  not 
have  drawn  different  conclusions  regarding  Green's  negli- 
gence or  lack  of  it.  It  cannot  be  said  as  a  matter  of  law 
that  he  was  guilty  of  contributory  negligence. 

The  evidence  shows  that  the  state  engineer  ordered  the 
work  of  constructing  the  shoulders  of  the  sides  of  the  road 
to  be  stopped.  There  is  no  evidence  concerning  whether  this 
order  was  given  before  or  after  the  rock  was  distributed  on 
the  road.  Neither  is  there  evidence  that  the  rock  was  placed 
on  the  road  at  the  time  it  was  placed  there  under  the  direc- 
tion of  the  state  engineer.  In  the  absence  of  evidence  on 
the  subject,  it  cannot  be  assumed  that  the  mere  placing  of 
the  rock  on  the  road  was  negligent.  The  contract  required 
the  obstructions  to  be  guarded  or  warning  lights  to  be 
placed.  Warning  lights  were  furnished  by  the  defendants, 
but  they  were  not  placed  on  the  continuous  rock  pile.  The 
defendants,  of  course,  knew  the  road  was  open  for  traffic. 
The  failure  to  place  the  lights  on  the  road  was  negligence 
which  is  at  least  tacitly  admitted  by  the  argument  on  behalf 
of  the  appellants.  [3]  Notwithstanding  the  negligence  of 
the  defendants,  unless  it  was  the  proximate  cause  of  the 
injury,  they  could  not  be  held  liable.  (Oaklwnd  Bank  v. 
Murfey,  68  Cal.  455,  [9  Pac.  843] ;  Schwartz  v.  California 
Oas  &  Elec.  Co.,  163  Cal.  398,  [125  Pac.  1044].)  The  bur- 
den  of  proving  the  defendants'  negligence,  if  it  was  not 
admitted,  and  that  it  was  the  proximate  cause  of  the  injury, 
was  upon  the  plaintiffs.  {Diamond  v.  Weyerhaetiser,  178 
Cal.  540,  [174  Pac.  38] ;  Trice  v.  Southern  Pacific  Co.,  174 
Cal.  89,  [161  Pac.  1144].)  By  proving  the  defendants' negli- 
gence  without  in  some  way  fastening  that  negligence  to  the 
injuiy,  a  case  is  not  made  out.  {Ptickhdber  v.  Southern 
Pacific  Co.,  132  Cal.  363,  [64  Pac.  480] ;  Union  etc.  Co.  v. 
San  Francisco  Oas  etc.  Co.,  168  Cal.  58,  [141  Pac  807].) 
These  rules,  however,  do  not  require  demonstration  of  the 
connection  between  the  proved  or  admitted  negligence  and 
the  resultant  injury.    It  is  not  necessary  that  an  eye-witness 
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be  produced  to  testify  directly  to  the  fact.  The  connection 
may  be  made  by  circumstantial  evidence  in  the  same  way 
that  any  other  fact  can  be  bo  proved.  In  the  present  case 
the  evidence  shows  that  Green  in  riding  along  the  road  was 
suddenly  confronted  with  a  buggy  being  driven  without 
lights.  The  buggy  was  near  the  middle  of  the  road  and 
Green  swerved  to  the  right  unquestionably  to  avoid  a  colli- 
sion. The  track  of  his  motorcycle  through  the  pile  of  broken 
rock  was  subsequently  traced.  Were  these  facts  sufficient 
to  permit  the  jury  to  draw  an  inference  that  the  injury 
to  Green  was  the  result  of  the  failure  of  the  defendants  to 
maintain  lights  on  the  rock  pile!  An  inference  is  a  deduc- 
tion which  the  reason  of  the  jury  makes  from  the  facts 
proved.  (Code  Civ.  Proc.,  sec.  1958.)  It  must  be  foundecl 
on  a  fact  legally  proved,  and  '*on  such  a  deduction  from 
that  fact  as  is  warranted  by  a  consideration  of  the  usual 
propensities  or  passions  of  men,  the  particular  propensities 
or  passions  of  the  person  whose  act  is  in  question,  the  course 
of  business,  or  the  course  of  nature.  (Code  Civ.  Proc,  sec^ 
1960.)  [4]  In  this  case  the  facts  proved  were  the  existence 
of  the  rock  pile,  the  absence  of  lights,  the  necessity  for 
Green  to  avoid  the  approaching  buggy,  the  track  of  Green's 
machine  through  the  rock  pile,  his  broken  machine,  and  the 
finding  of  his  body  at  the  end  of  the  track  through  the 
rock  pile.  A  consideration  of  the  usual  propensities  of 
men  would  seem  to  warrant  the  inferences,  first,  that  Green 
would  have  sought  to  avoid  the  collision;  second,  that  he 
would  not  knowingly  have  run  into  a  pile  of  loose  rock 
from  four  to  seventeen  inches  high,  with  an  average  depth 
of  ten  inches;  third,  that  if  the  lights  had  been  there,  Green 
would  have  had  his  attention  directed  to  the  rock  pile;  and, 
fourth,  that  the  subsequent  injury  to  Green  was  from  the 
skidding  of  the  machine  in  the  rock  pile.  As  against  these 
inferences,  which  seem  reasonable,  no  other  inference  based 
upon  any  fact  proved  finds  support.  The  appellants  con- 
tend that  the  foot-plate  and  pedal  of  the  motorcycle  must 
have  been  broken  oflf  by  a  collision  with  the  buggy.  There 
is  not  the  slightest  evidence  to  indicate  there  was  a  collision 
with  the  buggy,  and  if  there  had  been  a  collision  of  suffi- 
cient force  to  have  broken  the  metal  parts  of  the  machine, 
it  is  not  probable  that  the  buggy  would  have  been  driven  oflf 
80  soon  after  the  accident  that  all  trace  of  it  was  lost. 
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Other  inferences  suggested  are  that  Green  may  have  lost 
control  of  his  machine  by  reason  of  the  breaking  of  the 
pedal  and  foot-plate,  but  a  few  minutes  before  the  accident 
the  machine  had  been  inspected,  and  the  evidence  was  that 
it  was  in  perfect  order.  Green  may  have  been  stricken  with 
sudden  illness,  mental  or  physical,  but  there  is  no  fact 
in  evidence  upon  which  such  inference  could  be  rested. 
Even  if  other  reasonable  inferences  based  on  proved  facts 
might  be  drawn,  they  are  such  as  must  be  drawn  by  the 
jury,  and  not  by  the  appellate  court.  [5]  "If  a  finding  of 
fact  is  based  upon  a  reasonable  inference,  it  is  not  within 
the  power  of  this  court  to  set  it  aside  any  more  than  it  is 
within  its  power  to  set  aside  any  other  finding  supported 
by  sufficient  legal  evidence.  For  a  finding  of  fact  based 
upon  a  reasonable  inference  drawn  from  facts  proved  with 
legal  sufficiency  is  as  much  and  as  completely  as  is  any  other 
finding  of  fact  a  finding  based  upon  good  and  suflBcient 
evidence.  It  is  the  peculiar  and  exclusive  province  of  the 
trial  court  or  jury  in  the  first  instance  to  make  such  finding 
of  fact,  and  it  is  the  especial  right  of  every  litigant  to  have 
all  facts  so  determined  by  court  or  jury,  this  court  sitting 
only  to  review  the  findings  and  being  empowered  to  set 
them  aside  as  matter  of  law  only  when  not  sustained  by 
adequate  evidence."  (Ryder  v.  Bamberger,  172  Cal.  799, 
[158  Pac.  756].) 

A  witness  for  the  defendants  was  asked  certain  questions 
as  to  what  the  contractors  were  required  to  do  under  the  con- 
tract. On  motion,  the  questions  and  answers  were  stricken 
out.  It  is  contended  that,  in  the  absence  of  objection  to 
the  questions,  the  motion  should  have  been  denied.  The  de- 
fendants were  not  injured  by  the  ruling.  The  contract  was 
before  the  court;  what  it  required  was  a  question  of  law, 
not  dependent  upon  the  answers  of  the  witness.  [6]  The 
same  witness  was  asked  concerning  the  use  of  lights  on  the 
adjoining  section  of  roadway  also  under  construction.  The 
question  was  improper  because  no  custom  regarding  the  use 
of  warning  lights  was  shown,  and  a  custom  involving  negli- 
gence could  not  excuse  it.  [7]  An  expert  motorcycle  rider 
was  asked  a  hypothetical  question  concerning  what  such  a 
rider  should  properly  do  on  coming  into  sudden  contact  with 
a  continuous  pile  of  gravel  such  as  that  involved  in  this 
case.    The  objection  was  that  it  was  not  a  question  for  ex- 
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pert  testimony,  that  it  did  not  include  all  the  facts,  and 
that  it  invaded  the  province  of  the  jury.  The  question  was 
proper,  but  even  though  there  were  error  in  permitting  it 
to  be  answered,  it  was  not  such  as  would  warrant  reversal, 
in  that  it  does  not  appear  that  it  resulted  in  a  miscarriage 
of  justice.     (Const.,  art.  VI,  sec.  4%.) 

The  exceptions  to  the  instructions,  even  if  well  founded, 
are  also  within  the  rule  requiring  harmless  error  to  be  dis- 
regarded. The  instructions  as  a  whole  were  rather  more 
favorable  to  the  appellants  than  to  the  respondents,  and 
they  fully  covered  the  law  applicable  to  the  case.  It  does 
not  appear  that  any  of  the  appellants'  contentions  in  regard 
to  the  instructions  are  substantial. 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Nourse,  J.,  ooncnrred« 


[Civ.  No.  8105.     First   Appellata  District,  Division  One.— NoTembor 

IS,  1919.] 

LULU   BATES   HYDE,   Appellant,   v.    IDA   B.    STOCK- 
WELL  et  al.y  Respondents. 

[1]  Fraudulent  Conviltanoes — Frocubuyo  Credit  upon  Afpabbkt 
Ownership  or  Property — Conveyance  to  Absentee  Yoid.^ 
Where  persons  apparently  the  owners  of  a  clear  title  to  real  es- 
tate procure  credit  upon  such  apparent  ownership  as  a  matter 
of  record  and  also  upon  their  express  and  repeated  assertions 
that  they  are  the  owners  of  the  property  In  question,  which 
assertions  are  made  for  the  purpose  of  inducing  another  render- 
ing services  to  them  to  extend  to  them  such  credit,  and  having 
obtained  a  full  measure  of  such  credit  then  seek  to  avoid  liabil- 
ity therefor  by  conveying  the  property  to  a  person  absent  from 
the  state,  with  the  apparent  purpose  of  preventing  the  successful 
assertion  of  their  creditor's  right  to  recourse  to  said  property 
for  the  payment  of  her  claim,  such  transfer  will  be  set  aside. 

£2]  Pleading— Detect  or  Parties— Waiver.— Where  no  objection 
to  the  defect  in  parties  to  an  action  is  urged,  either  by  demurrer 
or  at  the  trial,  the  objection  cannot  be  urged  for  the  first 
time  on  appeal. 
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APPEAL  from  a  judgment  of  the  Superior  CJourt  of  Loa 
Angeles  County.    John  W.  Shenk,  Judge.    Affirmed. 

The  f  actB  are  stated  in  the  opinion  of  the  conrt 

O.  Boy  Pendell  for  Appellant 

E.  D.  Kennedy  and  A.  A.  Sturges  for  Bespondenta 

BICHABDS,  J.— This  is  an  action  to  quiet  title  to  cer- 
tain real  estate.  The  complaint  alleges  the  plaintiff  to  have 
been  at  all  the  times  mentioned  therein  the  owner  of  the 
property,  and  avers  that  defendants  assert  some  claim  or 
interest  therein  adverse  to  the  plaintiff,  but  that  they  and 
each  of  them  have  no  estate,  right,  title,  or  interest  therein 
or  in  any  part  thereof.  The  plaintiff  then  proceeds  to  allege 
that  the  defendant  Ida  B.  Stockwell  has  caused  the  defend- 
ant Charles  B.  Thomas,  who  is  alleged  to  be  a  constable, 
to  levy  an  attachment  upon  said  property  and  thereby  to 
doud  plaintiff's  title  thereto;  wherefore  the  plaintiff  prays 
that  the  defendants  be  required  to  set  forth  their  claims  to 
said  property,  and  that  they  be  decreed  to  be  without  merit. 
The  defendant  Ida  B.  Stockwell,  after  several  abortive  efforts 
to  present  a  pleading  which  would  stand  the  assaults  of  the 
plaintiff  by  demurrers  and  motions  to  strike  out,  finally  suc- 
ceeded in  doing  so  in  the  form  of  her  fourth  amended  an- 
swer. The  plaintiff  demurred  to  said  answer  upon  the  gen- 
eral ground  and  also  upon  numerous  specified  grounds  of 
uncertainty,  and  also  moved  to  strike  out  specific  paragraphs 
in  said  answer  upon  the  grounds  of  surplusage,  sham,  re- 
dundant, and  irrelevant  matter.  The  court  overruled  said 
demurrer  and  denied  said  motion  to  strike  out,  whereupon 
the  cause  proceeded  to  trial,  as  a  result  of  which  the  court 
made  its  findings  and  rendered  its  judgment  in  favor  of  said 
Ida  B.  Stockwell,  sustaining  in  the  main  the  affirmative 
averments  of  her  answer,  holding  the  attachment  lien  im- 
posed by  said  defendant  upon  said  property  to  be  superior 
to  the  plaintiff's  claim  of  title  in  fee  simple  thereto. 

The  main  contentions  of  the  plaintiff  upon  this  appeal  are 
that  the  court  erred  in  overruling  her  demurrer  to  the 
defendant's  fourth  amended  answer,  and  in  denying  her 
motion  to  strike  out  specific  portions  thereof.     The  appel- 
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lant  also  contends  that  the  findings  of  the  court  in  said  de* 
fendant's  favor  are  not  supported  by  the  evidence  in  the 
case. 

When  the  answer  of  the  defendant  is  examined  with  a 
view  to  determining  the  merit  of  the  first  of  these  con- 
tentions it  is  found  to  be  very  inartificially  drawn,  but  on 
the  whole  we  think  that  it  is  sufficient  to  stand  the  test 
of  a  general  demurrer,  and  also  to  have  enough  affirmative 
matter  therein  to  be  able  to  pass  safely  through  the  rather 
technical  criticisms  which  the  plaintiff  urged  against  it  in 
her  special  demurrer.  To  the  appellant's  objection  that  said 
defendant  has  not  separately  stated  her  several  defenses  we 
find  that  no  objection  was  made  upon  this  ground  in  either 
the  demurrer  or  the  motion  of  the  plaintiflf;  and  as  to  her 
contention  that  the  said  defendant  has  not  embodied  the 
affirmative  allegations  of  her  answer  in  a  cross-complaint  we 
are  of  the  opinion  that  the  case  of  Klumpke  v.  Eenley^ 
24  Cal.  App.  35,  [140  Pac.  289,  313],  furnishes  an  answer 
to  this  particular  objection. 

[1]  This  brings  us  to  the  main  contention  of  the  appel- 
lant herein,  which  is  that  upon  the  facts  alleged  in  her 
answer  the  defendant  was  not  entitled  to  the  relief  awarded 
her,  and  that  the  findings  and  judgment  of  the  court  award- 
ing her  such  relief  are  not  supported  by  the  evidence  in 
the  case.  As  to  the  latter  point,  a  careful  examination  of 
the  record  convinces  us  that  the  said  defendant  succeeded 
in  proving  the  main  facts  set  forth  in  the  affirmative  part 
of  her  answer,  and,  hence,  that  both  the  averments  of  said 
answer  and  the  findings  of  the  court  were  supported  by  the 
proofs  in  the  case. 

The  facts  upon  which  the  said  defendant  relied  in  her 
pleading,  and  in  the  proofs  which  supported  it  for  the 
judgment  she  succeeded  in  obtaining,  were  substantially 
these:  That  prior  to  the  twenty-seventh  day  of  September, 
1912,  the  plaintiff  in  the  case  was  the  owner  in  fee  simple  of 
the  premises  in  question,  and  that  on  said  date  she  made 
a  grant  deed  thereof  to  one  Hazel  Hofer,  her  daughter, 
and  to  Albert  R.  Hofer,  the  latter  *s  husband,  of  said  prem- 
ises, reserving  to  herself  a  life  estate  therein.  The  Hofers 
immediately  entered  into  possession  of  said  premises  and  oc- 
cupied and  used  the  same  thereafter  and  up  to  about  the 
twelfth  day  of  February,  1916.     Between  the  above  dates 
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the  Hofers  became  indebted  to  the  defendant  Ida  B.  Stock- 
well  for  personal  services  in  the  way  of  medical  advice  and 
attendance  rendered  to  them  by  her,  in  order  to  obtain 
which  and  the  necessary  credit  therefor  they  represented 
themselves  to  be  the  owners  of  said  property  and  that  the 
same  was  free  and  clear  of  all  encumbrances.  When,  how- 
ever,  the  defendant  Ida  B.  Stockwell  finally  demanded  pay- 
ment for  the  services  rendered  by  her  to  Hofers,  and  when 
Bach  payment  having  been  delayed  or  refused,  she  threatened 
to  bring  suit  upon  her  claim,  the  said  Hazel  and  Albert 
Hof er,  for  the  purpose  of  hindering  and  delaying  their  said 
creditor  in  the  event  of  such  suit,  and  of  cheating  and  de- 
frauding her  out  of  the  sum  justly  due  her,  caused  a  deed 
to  be  made  and  recorded,  purporting  to  convey  said  prem- 
ises back  to  the  plaintiff  herein.  At  the  time  of  the  making 
of  said  deed  to  said  plaintiff  she  was  absent  from  the  state 
of  California,  and  no  delivery  of  the  same  was  actually  made 
to  her,  but  without  such  delivery  said  deed  was  attempted 
to  be  put  upon  record  a  day  or  two  before  the  institution 
of  the  action  by  said  defendant  against  the  Hofers  to  re- 
cover upon  their  alleged  indebtedness  to  her  and  the  issu- 
ance of  an  attachment  in  said  action  upon  s€ud  premises. 
In  said  action  said  defendant  recovered  judgment,  upon 
which  there  was  issued  an  execution  which  was  duly  levied 
upon  the  property  in  question.  It  was  to  avoid  the  threat 
of  such  execution  and  of  a  threatened  sale  thereunder  that 
the  plaintiff  commenced  the  present  action. 

We  are  of  the  opinion  that  the  foregoing  facts  as  found 
by  the  trial  court  were  sufficient  to  justify  the  relief  to 
which  the  court  found  said  defendant  entitled.  They  pre- 
sent a  case  wherein  persons,  apparently  the  owners  of  a 
clear  title  to  real  estate,  procure  credit  upon  such  apparent 
ownership  as  a  matter  of  record  and  also  upon  their  express 
and  repeated  assertions  that  they  are  the  owners  of  the  prop- 
erty in  question,  which  assertions  are  made  for  the  purpose 
of  inducing  another  rendering  services  to  them  and  to  ex- 
tend to  them  such  credit,  and  that  having  obtained  a  full 
measure  of  such  credit  they  then  seek  to  avoid  liability 
therefor  by  conveying  away  the  property  to  an  absentee  with 
the  apparent  purpose  of  preventing  the  successful  assertion 
of  their  creditor's  risrht  to  recourse  to  said  property  for 
the  payment  of  her  just  claim.     Transfers  of  property  for 
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such  fraudulent  purpose  have  been  uniformly  set  aside  by 
the  courts  of  this  state.  (BiUl  y.  Ford,  66  Cal.  176,  [4  Pac. 
1175];  First  Nat.  Bank  of  Lo$  Angeles  v.  Maxwell,  123 
Cal.  360,  [69  Am.  St.  Rep.  64,  55  Pac.  980];  BeJcins  v. 
Deterle,  5  Cal.  App.  690,  [91  Pac.  105].)  Section  3439 
of  the  Civil  Code  seems  to  fully  cover  the  ease  when  it 
provides  that  "Every  transfer  of  property  or  charge  made 
thereon,  every  obligation  incurred,  and  every  judicial  pro- 
ceeding taken,  with  intent  to  delay  or  defraud  any  creditor 
or  other  person  of  his  demands,  is  void  against  all  creditors 
of  the  debtor,  and  their  successors  in  interest,  and  against 
any  person  upon  whom  the  estate  of  the  debtor  devolves  in 
trust  for  the  benefit  of  others  than  the  debtor.'' 

[2]  The  appellant  makes  the  final  contention  that  the 
court  should  not  have  granted  the  defendant  the  relief  which 
she  sought,  for  the  reason  that  the  Hofers  were  not  made 
parties  to  this  action.  A  sufficient  answer  to  this  contention 
is  that  no  objection  was  urged  by  the  plaintiff  either  by  de- 
murrer or  at  the  trial  to  the  defect  in  parties  to  the  action 
which  is  now  urged  for  the  first  time  upon  appeal,  and  for 
that  reason  will  not  be  considered  by  this  court. 

The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  17,  1920. 

All  the  Justices,  except  Angellotti,  C.  J.,  and  Wilbur,  J., 
concurred. 
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[GSrim.   No.   865.    Fint   Appellate   Distriet,   Division   One. — Norember 

18,  1919.] 

THE  PEOPLE,  Respondent,  v.  B.    J.    KANNGIESSER, 

Appellant. 

[1]      CBIKINAL    JjAW — INDICINT     ASSAULT     UPON     BOT — ACCOMPLIOB — 

CoRBOBOKATiON — Instbuctiom. — ^In  this  proseoution  for  the  eom- 
mission  of  an  indecent  assault  upon  a  hoj  nine  Tears  of  age,  the 
eourt,  after  instructing  the  jury  that  if  the  prosecuting  witness 
consented  to  the  commission  of  the  offense  he  was  an  accomplice 
and  his  testimony  required  corroboration,  properly  instructed  the 
jury  that  "Consent  in  law  means  a  voluntary  agreement  by  a 
person  in  the  possession  and  exercise  of  sufficient  mentality  to 
Boake  an  intelligent  choice  to  do  something  proposed  by  another. 
Consent  differs  very  materially  from  assent.  The  former  implies 
some  poeitive  action  and  always  involves  submission.  The  latter 
means  mere  passivity  or  submission  which  does  not  include  con- 
sent In  cases  of  this  character  the  age  and  mentality  of  the 
subject  of  an  indecent  assault  is  important  and  should  always 
be  considered  in  determining  the  presence  or  absence  of  consent. 
The  mere  submission  of  a  child  of  tender  years  to  an  attempted 
outrage  of  his  person  should  not  in  and  of  itself  be  construed 
to  be  such  consent  as  would  in  point  of  law  justify  or  excuse  the 
asaanlt." 

[2]  Id. — Boy  as  Aooomfucs— Qttestion  ioe  Juby.^Iu  such  prosecu- 
tion, whether  under  the  evidence  the  boy  upon  whom  the  indecent 
assault  was  committed  was  an  accomplice,  or,  what  is  the  same 
thing,  consented  to  the  commission  of  such  act,  was  a  question 
of  fact  to  be  determined  by  the  jury. 

[8]  Id. — Commission  of  Sodomy  by  Bbothsb— Impeachment  of  Wit- 
ness— Pbopeb  Foundation  not  Laid. — In  such  prosecution  the 
question  whether  the  brother  of  the  prosecuting  witness  had  com- 
mitted the  act  of  sodomy  upon  him  was  improper  for  the  purpose 
of  impeaching  the  witness  where  the  proper  foundation  for  it  was 
not  laid. 

[4]  Id.— MiscoNDUOT  of  DisTBior  Attokney— Failube  to  Assign 
AS  KBbob. — ^Misconduct  of  the  district  attorney  during  his  argu- 
ment to  the  jury  must  be  assigned  at  the  time.  Such  objection 
cannot  be  raised  for  the  first  time  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Alameda  County,  and  from  an  order  denying  a  new  trial. 
A.  P.  St.  Sure,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  eourt. 
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John  L.  McVey  for  Appellant 

U.  S.  Webb,  Attorney-General,  and  John  H.  Biordan, 
Deputy  Attorney-General,  for  Respondent. 

KERRIGAN,  J. — The  defendant  was  charged  by  informal 
tion  with  the  violation  of  section  286  of  liie  Penal  Code. 
He  was  tried  by  jury,  convicted,  and  given  an  indeterminate 
seutence.  He  appeals  from  the  judgment  and  from  the 
order  denying  his  motion  for  a  new  trial. 

The  first  contention  made  for  a  reversal  of  the  judgment 
and  order  is  that  the  evidence  is  insufScient  to  support  the 
verdict  in  that  the  story  of  the  prosecuting  witness,  John 
Smith,  as  detailed  to  the  jury  was  not  corroborated*  The 
theory  of  the  prosecution  is  that  such  corroboration  was 
unnecessary,  for  the  reason  that  John  Smith  was  not  an 
accomplice,  he  being  at  the  time  of  the  commission  of  the 
offense  a  boy  nine  years  of  age,  who  did  not  know  the 
wrongfulness  of  the  act  in  which  the  defendant  engaged 
(Pen.  Code,  sec.  26,  subd.  1) ;  that  consequently  he  could 
not  give  the  necessary  consent  to  the  commission  of  the 
act  to  constitute  him  an  accomplice. 

[1]  Whether  or  not  under  the  evidence  the  boy  was  an 
accomplice  was  submitted  to  the  jury  by  the  following  jwr- 
tion  of  the  court's  charge: 

** Section  1111  of  the  Penal  Code  provides  as  follows: 
'A  conviction  cannot  be  had  upon  the  testimony  of  an  ac- 
complice unless  it  be  corroborated  by  such  other  evidence  as 
shall  tend  to  connect  the  defendant  with  the  commission  of 
the  offense.'  .  .  . 

''If  you  find  from  the  evidence  in  this  case  that  John 
Smith  was  at  the  time  of  the  alleged  commission  of  said 
offense  of  the  age  of  less  than  fourteen  years,  and  that  it  is 
clearly  proved  in  this  case  that  at  the  time  of  the  alleged 
commission  of  the  offense  he,  the  said  John  Smith,  consented 
to  the  commission  of  the  said  offense,  then  and  in  that  event 
the  said  John  Smith  is  an  accomplice  within  the  meaning  of 
the  section  of  the  code  I  have  just  read  to  you,  and  the 
testimony  of  John  Smith  must  be  corroborated  by  such 
other  evidence  in  this  case  as  shall  tend  to  connect  the  de- 
fendant with  the  commission  of  the  offense.  •  •  • 
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"Consent  in  law  means  a  voluntary  agreement  by  a  per- 
son in  the  possession  and  exercise  of  sufficient  mentality  to 
make  an  intelligent  choice  to  do  something  proposed  by  an- 
other. Consent  differs  very  materially  from  assent.  The 
former  implies  some  positive  action  and  always  involves  sub- 
mission. The  latter  means  mere  passivity  or  submission 
which  does  not  include  consent.  In  cases  of  this  character 
the  age  and  mentality  of  the  subject  of  an  indecent  assault 
is  important  and  should  always  be  considered  in  determining 
the  presence  or  absence  of  consent.  The  mere  submission  of 
a  child  of  tender  years  to  an  attempted  outrage  of  his  person 
should  not  in  and  of  itself  be  construed  to  be  such  consent 
as  would  in  point  of  law  justify  or  excuse  the  assault." 

It  thus  appears  that  the  jury  were  clearly  advised  as  to 
what  constitutes  an  accomplice,  the  distinction  between  the 
consent  necessary  to  constitute  one  an  accomplice  and  mere 
assent  and  submission  without  consent. 

The  charge  finds  support  in  the  case  of  People  v.  Dang 
Pck  Yip,  164  Cal.  143,  [127  Pac.  1031],  in  which  the  court 
said:  '^The  alleged  victim  of  the  assault  was  a  boy  nine 
years  of  age.  ...  It  may  be  admitted  that  the  evidence 
shows  that  the  boy  was  ignorantly  indifferent  and  passive  in 
the  hands  of  the  defendant,  even  to  the  ix)int  of  submission ; 
but  there  is  a  decided  difference  in  law  between  mere  sub- 
mission and  actual  consent.  Consent  in  law  means  a 
voluntary  agreement  by  a  person  in  the  possession  and  exer- 
cise of  sufficient  mentality  to  make  an  intelligent  choice,  to 
do  something  proposed  by  another.  *  Consent'  differs  very 
materially  from  'assent.'  The  former  implies  some  positive 
action  and  always  involves  submission.  The  latter  means 
mere  passivity  or  submission,  which  does  not  include  con- 
sent. In  cases  of  the  character  under  discussion  the  age  and 
mentality  of  the  subject  of  an  indecent  assault  is  important, 
and  should  always  be  considered  in  determining  the  presence 
or  absence  of  consent.  The  mere  submission  of  a  child  of 
tender  years  or  retarded  mental  development  to  an  at- 
tempted outrage  of  its  person  should  not  in  and  of  itself 
be  construed  to  be  such  consent  as  would  in  point  of  law 
justify  or  excuse  the  assault.  It  is  neither  unreasonable 
nor  unnatural  to  assume  that  such  a  child  in  the  hands  of 
a  strong  man  might  be  easily  overawed  into  submitting  with- 
out actually  consenting.'' 
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[2]  There  is  evidence  in  the  record  that  the  boy  did  not 
know  the  wrongfulness  of  the  act  committed  upon  him,  but 
whether  under  the  evidence  he  was  an  accomplice,  or,  what 
is  the  same  thing,  consented  to  the  commission  of  such  act, 
was  a  question  of  fact  to  be  determined  by  the  jury.  As 
was  said  by  the  supreme  court  in  the  case  of  People  v. 
Tom  Woo  et  at,  181  Cal.  815,  [184  Pac.  393] :  '*In  passing 
upon  this  question  we  will  not  attempt  to  determine  the 
weight  of  the  evidence,  but  will  decide  only  whether  upon 
the  face  of  the  evidence  it  can  be  held  that  sufScient  facts 
could  not  have  been  found  by  the  jury  to  warrant  the 
inference  of  guilt.  (1)  For  it  is  the  function  of  the  jury  in 
the  first  instance,  and  of  the  trial  court  after  verdict,  to 
determine  what  facts  are  established  by  the  evidence,  and 
before  the  verdict  of  the  jury,  which  has  been  approved  by 
the  trial  court,  can  be  set  aside  on  appeal  upon  the  ground 
we  are  discussing,  it  must  be  made  clearly  to  appear  that 
upon  no  hypothesis  whatever  is  there  sufScient  substantial 
evidence  to  support  the  conclusion  reached  in  the  court 
below." 

[3]  The  defendant  also  complains  that  the  court  refused 
to  permit  him  to  show  that  the  boy's  brother  had  committed 
the  act  of  sodomy  ui>on  him,  and  he  argues  that  this  testi- 
mony was  admissible  to  impeach  the  prosecuting  witness, 
and  to  show  perhaps  a  motive  on  the  part  of  such  witness 
for  charging  the  defendant  with  the  commission  of  the 
offense. 

The  question  was  improper  for  the  purpose  of  impeaching 
the  witness,  for  the  reason  that  the  proper  foundation  for  it 
was  not  laid,  but  aside  from  this  objection  the  record  shows 
that  the  defendant  was  permitted  without  objection  lo  an- 
swer this  very  question. 

From  the  evidence  it  appears  that  the  prosecuting  witness 
testified  that  the  defendant  had  used  vaseline  upon  the 
private  parts  of  the  boy  while  consummating  the  act  charged, 
and  a  bottle  containing  this  substance  was  identified  by 
another  witness.  Several  witnesses  examined  by  the  district 
attorney  identified  the  bottle  of  vaseline,  and  they  testified 
that  in  camping  or  upon  automobile  trips  they  had  slept 
with  the  defendant.  The  defendant  insists  that  the  purpose 
of  this  evidence  was  to  intimate  that  the  defendant  had  been 
guilty  of  other  similar  offenses.     Regarding  the  jurors  as 
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reasonable  men,  we  do  not  agree  with  the  defendant  that 
they  may  hare  drawn  the  inference  from  either  or  both  of 
these  circumstances  that  these  witnesses  had  themselves  been 
guilty  of  the  offense  of  sodomy  with  the  defendant,  and  we 
are  of  the  opinion  that  the  defendant  was  not  prejudiced 
by  such  testimony. 

[4]  With  reference  to  the  defendant's  further  contention 
that  the  district  attorney  was  guilty  of  misconduct  during 
his  argument  to  the  jury  in  his  reference  to  a  certain  wit- 
ness and  his  relations  with  the  defendant,  it  is  su£3cient 
to  say  that  there  was  no  assignment  of  misconduct  made 
with  reference  thereto  at  the  time,  and  such  objection  can- 
not be  raised  for  the  first  time  upon  appeal.  {People  v. 
Shears,  133  Cal.  154,  [65  Pac.  295].) 

During  the  impanelment  of  the  jury  there  was  some  dip- 
cussion  as  to  whether  or  not  the  jury  should  consist  wholly 
of  men,  but,  notwithstanding  the  assertion  of  the  defendant 
to  the  contrary,  nothing  then  said  by  the  district  attorney  or 
by  the  court  had  any  tendency  to  injure  or  prejudice  the 
defendant,  whose  rights  throughout  the  entire  crial  were 
earef uUy  guarded  by  the  court. 

The  judgment  and  order  are  affirmed. 

Waste,  P.  J.9  and  Richards,  J.,  concurred. 


(Or.  No.  8017.     Thiid  Appellate  Dirtriet.— November  19,  1919.] 

JOHN  S.  EEID,  Petitioner,  y.  THE  SUPERIOR  COURT 
OF  TRINITY  COUNTY  et  al.,  Respondents. 

[1]   PUBUO     OmCEES— DiSTBIGT     AtTOBNET— TeBM     OF     OlTIOK— JUDI- 

CUL  Konoi. — The  appellate  eonrt  will  take  judicial  notice  of  the 
faet  that  the  district  attorney  of  Trinity  Ck>unty  took  office  on 
the  first  day  of  January,  1916,  and  that  his  term  expired  on  the 
first  Monday  in  January,  1919. 
[2]  Id. — ^BxMovAL  raoM  Omoi— EzrnUTiON  of  Tibm — GksTioKABi — 
PowXB  OF  APPBLLiLTi  Ck)UBT.— Where  the  term  of  office  for  which 
a  district  attorney  was  elected  has  expired,  the  questions  involved 

1.    Judicial    notice    of    elections   and   changes   in    office,   note,    4 
X..  &  A.  38. 
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on  an  application  for  a  writ  of  certiorari  to  review  a  judgment 
and  order  of  the  trial  court  removing  him  from  office  for  willful 
misconduct  are  merely  moot  and  academic,  the  appellate  court 
being  without  power  to  modify  or  nullify  the  judgment  so  as  to 
restore  him  to  office. 

[8]  Id.— Laches — Delay  of  Nine  Months — Excuse. — ^While  there 
is  no  hard-and-fast  rule  by  which  to  determine  whether  laches  has 
barred  the  remedy  by  certiorari,  when  an  application  for  a  writ 
of  certiorari  to  review  a  judgment  and  order  of  the  trial  court 
removing  a  district  attorney  from  office  for  willful  misconduct 
is  not  made  until  nine  months  after  such  judgment  of  removal, 
and  after  his  term  of  office  has  expired,  a  sufficient  excuse  for 
the  delay  must  be  shown  to  justify  the  application  for  the  writ. 

[4]  Id. — Procedure  Under  Section  758,  Penal  Code  —  Pleading. — 
The  procedure  under  section  758  of  the  Penal  Code  to  remove  a  pub- 
lie  officer  for  willful  or  corrupt  misconduct  in  office  does  not  require 
a  strict  application  of  the  rules  that  govern  civil  or  criminal 
actions,  and  the  accusation  need  not  conform  to  the  requirements 
of  sections  950,  951,  or  952  of  the  Penal  Code. 

[5]  Id. — Charge  Against  District  Attorney  —  Extortion  —  Sufvi- 
ciENOY  of  Accusation. — An  accusation  under  section  758  of  the 
Penal  Code,  which  declares  that  at  a  certain  time  and  place 
in  a  given  county  the  accused  as  a  public  officer,  to  wit,  the  dis- 
trict attorney,  under  color  of  said  official  right,  extorted  and 
obtained  money  from  a  certain  person,  sufficiently  informs  the 
accused  of  the  charge  against  him.  The  acts  constituting  the 
charge  of  extortion  are  not  required  to  be  set  forth  with  the  same 
certainty  and  particularity  as  an  indictment  demands. 

[6]  Id. — Sufficiency  of  Accusation — Errors  of  Trial  Ooubt— 
Certiorari. — Where  such  an  accusation,  though  carelessly  formu- 
lated, shows  the  existence  of  sufficient  facts  upon  which  to  base 
a  valid  judgment  that  the  accused  was  guilty  of  willful  mis- 
conduct in  office,  the  judgment  of  the  trial  court,  though  errone- 
ous, is  not  reviewable  on  certiorari;  but  if  no  offense  known  to 
the  law  is  charged,  or  if  from  the  fact  alleged  no  reasonable 
deduction  can  be  drawn  that  a  crime  was  committed,  or  that  the 
defendant  was  guilty  of  official  misconduct,  the  judgment  of 
the  lower  court  to  the  contrary  would  not  be  conclusive  and  the 
writ  of  certiorari  would  be  available  to  the  accused. 

l7]  Id.  —  Code  Section  Constitutional  —  Synonymous  Phrases.  — 
Section  758  of  the  Penal  Code  is  authorized  by  article  IV,  section 
18,  of  the  constitution,  which  proviles  that  civil  officers  "shall  be 
tried  for  misdemeanor  in  office  in  such  manner  as  the  legis- 
lature may  provide."  The  phrase  ''misconduct  in  office"  found 
in  the  code  section  and  the  expression  "misdemeanor  in  office" 
used  in  the  constitution  are  synonymous. 
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[8]  Id. — Absknob  of  Misgasbuos  or  Justigb — Setting  Abide  of 
Judgment  not  Authorized. — Under  section  4%  of  article  VI  of 
the  constitution,  which  is  applicable  to  an  application  for  a  writ 
of  certiorari  after  trial  of  the  case,  no  court  is  authorized  to  set 
aside  a  judgment  for  any  error  in  a  pleading  or  in  the  proceed- 
ings unless  after  an  examination  of  the  whole  record  including  the 
evidence  such  court  is  of  the  opinion  that  there  has  been  a  mis- 
carriage of  justice. 

APPLICATION  for  a  Writ  of  Certiorari  to  review  the 
judgment  and  order  of  the  Superior  Court  of  Trinity 
County  removing  the  district  attorney  from  office  for  willful 
misconduct.  W.  M.  Pinch,  Judge.  Application  denied  j 
judgment  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Maxwell  McNutt  for  Petitioner. 

H.  R.  Given,  District  Attorney,  for  Respondents. 

THE  COURT.— On  May  11,  1918,  the  grand  jury  of 
Trinity  County  presented  to  the  clerk  of  the  superior  court 
of  said  county  an  accusation  against  John  S.  Reid,  dis- 
trict attorney  of  said  county,  under  section  758  of  the  Penal 
Code.  Said  accusation  contained  six  specifications  of  willful 
misconduct  on  the  part  of  said  district  attorney,  but  of  these 
all  were  eliminated  from  consideration  by  order  of  the  trial 
court  except  one.  As  finally  submitted  to  the  jury  the 
said  accusation  was  in  the  following  form: 

''In  the  Superior  Court  of  the  County  of  Trinity,  State 
of   California. 

'•ACCUSATION. 
"The  People  of  the  State  of  California 

vs. 
"John  S.  Reid,  District  Attorney  of  the 
County  of  Trinity,  State  of  California. , 
"John  S.  Reid,  district  attorney  of  the  County  of  Trinity, 
State  of  California,  duly  elected,  acting  and  qualified  as 
such  district  attorney,  is  hereby  accused  by  the  grand  jury 
of  the  County  of  Trinity,  State  of  California,  by  this  accusa- 
tion of  willful  and  corrupt  misconduct  in  the  discharge  of 
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the  duties  of  a  district  attorney  in  and  for  said  County  of 
Trinity,  State  of  California,  said  willful  and  corrupt  mis- 
conduct as  such  district  attorney  consisting  of  the  following 
acts,  specified  as  follows,  to  wit: 

"SPECIFICATION  1. 

"That  said  John  S.  Beid,  qualified  and  acting  district 
attorney  of  said  Trinity  County,  at  Weaverville,  in  said 
County  of  Trinity,  on  or  about  the  6th  day  of  January, 
1916,  unlawfully,  wilfully,  corruptly  and  feloniously,  and 
under  color  of  official  right  did  extort  and  obtain  of  and 
from  one  0.  H.  Meredith,  the  sum  of  one  hundred  and  fifty- 
six  dollars,  lawful  money  of  the  United  States  of  America, 
as  and  for  a  fee  due  to  the  said  John  S.  Beid  as  such  officer 
as  aforesaid  for  instituting  criminal  proceedings  before  a 
magistrate  for  the  arrest  of  M.  A.  Brady  and  D.  M.  Brady 
for  the  alleged  larceny  of  cattle  belonging  to  said  0.  H. 
Meredith,  while  in  truth  and  in  fact,  no  fee  whatever  was 
then  due  from  the  said  0.  H.  Meredith  to  the  said  John  S. 
Beid  as  such  officer,  as  aforesaid,  for  such  services,  and  as 
the  said  John  S.  Beid  then  and  there  well  knew.  .  .  •  Where- 
fore, the  said  grand  jury  of  Trinity  County,  California, 
presents  this  accusation  against  the  said  John  S.  Beid,  as 
district  attorney  in  and  for  said  Trinity  County,  California, 
and  accuses  him  of  wilful  and  corrupt  misconduct  in  office, 
and  asks  that  he  be  removed  from  the  said  office  of  district 
attorney  in  and  for  said  Trinity  County,  California,  and 
that  the  judge  of  the  superior  court  of  said  Trinity  County 
take  the  necessary  steps  as  by  law  provided  for  the  re- 
moval of  the  said  John  S.  Beid  from  such  office  of  district 
attorney  in  and  for  said  County  of  Trinity,  State  of  Cali- 
fornia. 

"A.  C.  Meckel, 
"Foreman  of  the  grand  jury. 

"Dated:  Weaverville,  California,  May  11th,  1918." 

Within  the  time  required  by  law  the  said  John  S.  Beid 
filed  in  said  court  written  objections  or  a  demurrer  to  the 
legal  sufficiency  of  the  accusation  and  the  specifications 
thereof.  His  objection  to  the  last  three  charges  was  sus- 
tained, but  was  overruled  as  to  the  first  three.  Charge 
No.  2  and  charge  No.  3  were  afterward,  however,  dismissed 
on  motion.     A  joiy  was  regularly  impaneled  to  try  the 
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defendant  on  the  third  day  of  August,  1918,  and  found 
him  guilty  as  charged  in  said  first  count.  The  defendant, 
thereupon,  in  open  court  waived  time  for  pronouncing 
judgment  and  the  court,  after  reciting  the  various  steps 
taken  in  the  proceedings,  concluded  its  judgment  as  follows : 
'^It  is  ordered,  adjudged  and  decreed  that  you,  the  said  John 
S.  Beid,  be,  and  you,  the  said  John  S.  Beid  are,  hereby  re- 
moved from  ofiSce  as  such  district  attorney  of  the  County  of 
Trinity,  State  of  California,  and  said  office  of  district  attor- 
ney in  and  for  Trinity  County,  State  of  California,  be,  and 
the  same  is  hereby  declared  vacant."  Thereafter,  on  the 
ninth  day  of  May,  1919,  upon  petition  therefor,  an 
order  was  made  by  this  court  for  the  issuance  of  a  writ  of 
certiorari  '*  commanding  said  superior  court  to  certify  and 
return  to  this  court  ...  a  transcript  of  the  record  and 
proceedings  in  the  action  aforesaid,  with  all  things  touching 
the  same  as  fully  and  entirely  as  it  remains  before  you,  by 
whatsoever  names  the  parties  may  be  called  therein,  that 
the  same  may  be  reviewed  by  the  district  court  of  appeal." 
Such  return  was  duly  made,  and  by  stipulation  of  the  par- 
ties the  time  for  filing  briefs  was  extended,  and  the  matter 
has  been  recently  submitted  for  determination. 

At  the  outset  attention  is  directed  to  the  fact  that  the  ap- 
plication for  this  writ  was  made  more  than  nine  months 
after  the  said  judgment  of  dismissal,  and  that  in  the  mean- 
time the  term  of  office  for  which  said  Beid  was  elected  had 
expired.  A  district  attorney  is  an  officer  of  a  county  of  the 
sUte  of  California.  (Sec.  4013,  Pol.  Code.)  County  offi- 
cers are  elected  at  the  general  election  at  which  the  governor 
is  elected,  and  hold  office  for  the  same  term.  (Sec.  4021, 
Pol.  Code.)  A  district  attorney  took  office  in  said  Trinity 
County  on  the  first  day  of  January,  1915,  and  that  term 
expired  on  the  first  Monday  in  January,  1919.  [1]  Of 
these  facts  the  court  will  take  judicial  notice,  because  they 
are  matters  established  by  law.  (Code  Civ.  Proc,  sec.  1875.) 
[2]  It  is  quite  apparent,  therefore,  that  it  would  be  im- 
possible for  this  or  any  other  court  to  reinstate  Mr.  Beid 
in  the  position  which  he  was  compelled  to  vacate  by  said 
order  of  the  superior  court.  The  situation  is  the  same  as 
though  we  were  called  upon  to  review  a  judgment  that  had 
been  fully  executed  or  satisfied.  If  the  judgment  of  the 
lower  court  in  the  present  case  were  annulled,  there  could 
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be  no  restoration  of  petitioner  to  the  office,  for  the  reason 
already  stated  that  his  term  had  expired  before  even  the 
application  for  this  writ  was  made.  It  would  not  for  a 
moment  be  contended  that  there  could  be  two  district  attor- 
neys at  the  same  time  in  the  said  county  or  that  the  one  who 
was  regularly  elected  at  the  last  general  election  in  Novem- 
ber, 1918,  and  who  took  office  on  the  first  Monday  in 
January  of  the  present  year,  could  be  displaced  by  virtue  of 
any  order  that  might  be  made  in  this  proceeding.  The  only 
effect  of  said  order  being  to  remove  Mr.  JEteid  from  said 
office,  and  it  being  impossible  to  restore  him  at  this  time, 
the  question  involved  herein  may  be  said  to  be  merely  moot 
and  academic.  In  this  respect  the  case  is  similar  to  that  of 
Bradley  v.  Voorsanger,  143  Cal.  214,  [76  Pac.  1031]. 
Therein  it  was  held  as  stated  in  the  syllabus  (143  Cal.  214) : 
**  Where  a  taxpayer  sues  to  enjoin  the  holding  of  an  elec- 
tion to  fill  certain  offices,  and  the  expending  of  money 
therefor,  and  the  judgment  was  against  the  plaintiff,  and 
before  the  hearing  of  an  appeal  by  him  the  election  had  been 
held  and  the  money  expended,  and  the  officers  elected 
were  incumbents  in  place  of  others  whose  terms  had  expired, 
such  appeal  raises  merely  a  moot  question,  and  no  judgment 
which  could  be  entered  thereupon  could  afford  plaintiff  any 
relief."  In  its  discussion  of  the  question  the  court  re- 
marked: **The  demands  of  actual  practical  litigation  are  too 
pressing  to  permit  the  examination  or  discussion  of  academic 
questions  such  as  this  case  in  its  present  situation  presents." 
Another  somewhat  similar  case  is  Weaver  v.  Reddy^  135 
Cal.  430,  [67  Pac.  683].  The  plaintiff  therein  was  removed 
as  superintendent  of  the  Almshouse  of  the  city  and  county 
of  San  Francisco,  his  appointment  having  been  made  by 
the  board  of  health  under  the  general  state  law.  He  brought 
suit  for  reinstatement.  While  the  suit  was  pending,  the  new 
charter  of  San  Francisco  became  operative  and  the  control 
of  said  Almshouse  passed  to  a  different  board  of  health. 
The  supreme  court  held  that  the  questions  presented  by 
plaintiff's  appeal  from  an  adverse  decision  of  the  superior 
court  were  purely  academic,  and,  hence,  denied  the  appeal. 
As  far  as  the  practical  effect  of  said  judgment  of  August 
8,  1918,  is  concerned,  therefore,  it  must  be  apparent  that  it 
cannot  be  modified  or  nullified  by  any  decision  of  this  court 
upon  this  petition  for  writ  of  certiorari.    It  might  be  con- 
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tended,  however,  that  an  annulment  of  said  judgment  would 
amount  to  a  moral  vindication  of  said  petitioner  and  might 
eonstitute  the  basis  for  an  application  on  the  part  of  peti- 
tioner for  his  salary  for  the  residue  of  the  term  for  which 
he  was  elected.  However,  courts  are  not  constituted  or  oper- 
ated "for  moral  vindication,"  and  it  is  quite  apparent  that 
petitioner,  by  reason  of  his  delay  in  applying  for  this  rem- 
edy, should  not  be  permitted  to  lay  the  groundwork  for 
claiming  said  salary.  [8]  The  petitioner  should  have  ap- 
plied promptly  in  order  that,  if  it  should  be  found  that 
his  application  was  meritorious,  it  could  be  determined 
before  his  term  expired,  so  that  the  county  would  not  be 
required  to  pay  two  persons  for  the  same  services.  It 
would  be  manifestly  unjust  to  the  county  for  the  applicant 
for  the  writ  to  delay,  without  excuse,  his  application  there- 
for until  his  term  had  expired  and  when  no  other  similar 
charge  of  willful  misconduct  could  be  made  against  him  and 
the  county  had  already  paid  for  the  services  of  his  successor 
in  office.  While  there  is  no  hard-and-fast  rule  by  which  to 
determine  whether  laches  has  barred  the  remedy  by  ceriio- 
rari,  yet  under  the  facts  as  existing  herein  a  sufficient 
excuse  should  be  shown  for  the  delay  to  justify  the  applica- 
tion for  the  writ.  (Reynolds  v.  Superior  Court  of  the 
County  of  Los  Angeles,  64  Cal.  372,  [28  Pac.  121].)  The 
question  is  fully  discussed  in  Donovan  v.  Board  of  Police 
Commrs.,  32  Cal.  App.  392,  [163  Pac.  69].)  Therein  it  is 
said:  ''While  it  is  true,  as  counsel  for  the  plaintiff  contends, 
that  mere  lapse  of  time  short  of  that  prescribed  by  a  stat- 
ute of  limitations  in  any  given  similar  case  will  not  in  itself 
suffice  to  constitute  laches  so  as  to  bar  a  remedy,  neverthe- 
less, if  in  addition  it  appears  from  jdl  the  circumstances  of 
the  case  that  prejudice  must  or,  from  the  very  nature  of  the 
case,  may  be  reasonably  expected  to  result,  tiie  remedy  will 
be  denied  (CaMl  v.  Superior  Court,  145  Cal.  42,  [78  Pac. 
467],  and  cases  cited);  and  whenever  public  inconvenience 
might  result  from  the  annulment  of  the  proceedings  sought 
to  be  reviewed,  the  rule  of  laches  relative  to  applications  for 
the  writ  is  applied  and  enforced  with  particular  strictness. 
(4  Standard  Encyclopedia  of  Law  and  Procedure,  912.)  In 
the  case  at  bar  no  excuse  whatever  has  been  shown  for  the 
delay,  and  we  think  this  court  would  be  entirely  justified 
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in  denying  the  writ  without  inquiring  into  the  specific  rea- 
sons urged  herein  for  its  issuance/* 

Moreover,  we  are  satisfied  that  no  sufficient  cause  has 
been  advanced  to  justify  the  annulment  of  the  said  order  of 
removal.  [4]  In  considering  the  contention  of  the  peti- 
tioner that  the  accusation  herein  does  not  set  forth  sufficient 
facts  to  constitute  ''willful  or  corrupt  misconduct  in  office," 
as  that  term  is  used  in  said  section  758,  it  is  well  to  recall 
the  nature  of  this  proceeding  and  the  view  taken  of  it  by 
the  courts  of  this  state.  The  procedure  under  said  section 
does  not  require  a  strict  application  of  the  rules  that  govern 
civil  or  criminal  actions.  The  subject  is  considered  at  length 
in  the  Matter  of  Burleigh,  145  Cal.  35,  [78  Pac.  242]. 
Therein  an  accusation  is  contrasted  with  an  indictment  and 
the  court  says:  ''The  main  purpose  of  the  accusation  under 
section  758  is  to  remove  a  person  from  public  office  for  mis- 
conduct in  such  office;  the  misconduct  charged  need  not 
necessarily  include  an  act  which  would  itself  constitute  a 
crime,  and  if  it  does  include  such  crime  the  judgment  on  the 
accusation  would  not  be  a  bar  to  a  subsequent  prosecution 
of  such  crime.  The  judgment  can  go  only  to  the  extent 
of  a  removal  from  office."  In  said  decision  the  court  held 
that  an  accusation  need  not  conform  to  sections  950,  951, 
or  952  of  the  Penal  Code.  Said  sections,  though,  undoubt- 
edly apply  to  an  indictment  or  an  information.  Again,  in 
the  matter  of  Accusation  of  Shepard,  161  Cal.,  on  page  174 
thereof  [118  Pac.  514],  the  court  says:  "This  is  a  summary 
proceeding  regulated,  as  far  as  it  is  regulated  at  all,  by  a 
statute  (Pen.  Code,  sec.  758  et  seq.),  which  the  legislature 
had  plenary  power  to  pass  under  the  authority  of  section  18 
of  article  IV  of  the  constitution,  providing  for  the  trial  of 
public  officers  for  misdemeanor  in  office  otherwise  than  by 
impeachment.  It  is  exempt  from  merely  technical  rules  of 
procedure."  In  this  connection  it  may  be  stated  that  the 
statute  itself,  section  759  of  the  Penal  Code,  states  the  re- 
quirement of  the  pleading  in  the  following  general  language : 
"The  accusation  must  state  the  offense  charged,  in  ordi- 
nary and  concise  language,  and  without  repetition."  [6] 
The  primary  purpose,  of  course,  of  the  form  of  expression  is 
to  apprise  the  defendant  of  what  he  is  accused  in  order 
that  he  may  be  able  to  make  his  defense  thereto.  It  may  be 
admitted  that  the  accusation  in  the  present  instance  is  open 


Digitized  by  VjOOQ IC 


Nov.  1919.]  RmD  V,  SUFEBIOB  COUBT.  857 

to  criticism  and  that  the  charge  could  have  been  more  fully 
and  accurately  stated,  but  we  think  that  no  one  of  common 
understanding,  especially  if  he  be  an  attorney  at  law,  would 
have  any  difiSculty  in  concluding  from  said  accusation  that 
the  said  John  S.  Beid  was  at  all  times  mentioned  therein 
the  duly  elected,  qualified,  and  acting  district  attorney  of 
Trinity  County  and  that  on  the  sixth  day  of  January, 
1916,  in  said  county  he  unlawfully  and  willfully  and  cor- 
ruptly by  the  use  of  his  influence  as  district  attorney  of 
said  county  and  under  color  of  said  ofScial  right  extorted  and 
obtained  from  one  0.  H.  Meredith  the  sum  of  $156,  to 
which  he  was  not  entitled.  It  is  true  there  is  no  express 
averment  that  said  Beid  was  the  district  attorney  during 
said  time,  but  said  fact  appears  by  necessary  intendment, 
and  that  is  all  that  is  required  to  answer  an  application  for 
a  writ  of  certiorari.  Moreover,  any  omission  in  said  accusa- 
tion in  said  matter  was  entirely  cured  by  the  admission  of 
defendant's  counsel  in  the  lower  court  in  his  objection  to  the 
sufficiency  of  the  accusation  and  also  in  his  brief  in  support 
thereof  to  the  following  effect:  ''John  S.  Beid  is  now  and  on 
and  prior  to  the  11th  day  of  May,  1918,  was  the  duly 
elected,  qualified  and  acting  district  attorney  of  the  County 
of  Trinity,  State  of  California."  We  are  satisfied  also  that 
the  acts  constituting  the  charge  of  extortion  are  not  re- 
quired to  be  set  forth  with  the  same  certainty  and  particu- 
larity as  an  indictment  demands.  One  particular  objection 
of  petitioner  to  said  accusation  is  that  it  does  not  appear 
therein  that  the  said  proceedings  for  the  arrest  of  M.  A. 
Brady  and  D.  M.  Brady  were  taken  before  a  magistrate  in 
said  Trinity  County.  It  is  therefore  argued  that  the  pre- 
sumption is  that  they  were  taken  before  a  magistrate  of 
some  other  county,  and  hence  that  it  would  not  be  unlawful 
for  the  said  Beid  to  demand  a  fee  for  his  services  in  in- 
stituting  said  proceedings.  But,  conceding  for  the  sake  of 
argument  that  such  objection  contains  merit,  it  is  a  suffi- 
cient answer  to  say,  as  suggested  by  respondent,  that  this 
portion  of  the  accusation  may  be  treated  as  surplusage  and 
eliminated  without  affecting  the  sufficiency  of  the  charging 
part  of  said  accusation.  In  other  words,  we  are  satisfied 
the  petitioner  was  sufficiently  informed  of  the  nature  of  the 
charge  when  it  is  declared  that  at  a  certain  time  and  place 
in  said  county  as  a  public  officer,  to  wit,  the  district  attor- 
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ney,  under  color  of  said  oflScial  right,  he  extorted  and  ob- 
tained money  from  a  certain  person.  [6]  Moreover,  the 
condition  of  the  record  is  such  that  the  judgment  of  the 
lower  court  holding  the  accusation  sufficient  takes  the  case 
beyond  the  reach  of  certiorari.  There  was  at  least  an  at- 
tempt to  set  up  a  crime  committed  by  Beid  under  the  guise 
and  pretense  and  by  virtue  of  his  official  position  as  district 
attorney  of  the  county.  There  is  no  doubt  the  superior 
court  had  jurisdiction  to  determine  whether  such  offense  was 
alleged  in  said  accusation.  There  is  no  question  that  all 
the  antecedent  proceedings  were  regular  and  in  accordance 
with  the  requirement  of  the  statute,  and  if  it  cannot  be  said 
that  the  court  had  jurisdiction  to  make  a  wrong  as  well  as 
a  right  decision  upon  the  sufficiency  of  the  accusation.,  then 
it  would  be  difficult  to  find  a  case  to  which  such  doctrine 
could  be  applied.  Of  course,  if  it  appeared  affirmatively 
that  no  offense  known  to  the  law  was  charged,  or  if  from 
the  facts  alleged  no  reasonable  deduction  could  be  drawn 
that  a  crime  was  committed,  or  that  the  defendant  was 
guilty  of  official  misconduct,  the  judgment  of  the  lower  court 
to  the  contrary  would  not  be  conclusive  in  this  proceeding 
and  the  writ  of  certiorari  would  be  available.  However, 
we  have  no  such  case  but  an  instance  wherein  there  is  an 
evident  attempt — and  a  somewhat  successful  one — ^to  state 
the  essential  facts  of  a  crime  committed  by  petitioner  in 
connection  with  the  discharge  of  the  duties  of  the  office  of 
district  attorney.  It  may  be  conceded  that  the  accusation 
was  carelessly  formulated,  that  a  skillful  pleader  would  more 
fully  and  accurately  set  forth  the  circumstances  of  the  al- 
leged offense,  but  the  existence  of  sufficient  facts  is  shown 
upon  which  to  base  a  valid  judgment  that  petitioner  was 
guilty  of  willful  misconduct  in  office. 

In  the  Matter  of  HugJies,  159  Cal.  360,  [113  Pac.  684], 
the  office  of  the  writ  of  certiorari  is  learnedly  discussed. 
Therein,  referring  to  the  proceedings  of  the  lower  court 
sought  to  be  annulled,  the  supreme  court  said:  ''If  such 
tribunal  has  regularly  pursued  its  authority,  our  inquiry 
stops.  We  cannot  consider  or  correct  errors  of  law  com- 
mitted by  the  inferior  court  in  the  exercise  of  its  authority 
on  the  merits  of  the  case  it  has  jurisdiction  to  entertain  and 
decide.  No  matter  how  erroneous  that  decision  may  be 
even  on  the  face  of  the  record,  we  have  no  power  to  change, 
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annal,  or  reverse  it  in  this  proceeding,  if  that  court  had 
jurisdiction  to  act  in  the  matter  before  it."  Furthermore, 
it  was  declared  that  while  the  lower  court  committed  a 
palpable  error  in  holding  a  certain  judgment  to  be  void, 
yet  it  had  jurisdiction  to  decide  the  case,  '*it  had  power  to 
determine  whether  the  petition  was  good  or  bad,  and  its 
decision  that  it  was  good  was  an  error  of  law  and  not  an 
excess  of  jurisdiction.  A  judgment  based  on  a  complaint 
which  does  not  state  facts  sufiScient  to  constitute  a  cause 
of  action,  is  not  for  that  reason  judgment  in  excess  of  juris- 
diction, or  void,  if  the  court  rendering  it  has  jurisdiction 
of  cases  of  the  kind  which  the  complaint  attempts  to  allege," 
the  court  citing  a  large  number  of  cases.  Among  the  latter 
is  Brush  v.  Smith,  141  Cal.  466,  [75  Pac.  55],  wherein  it 
was  said:  **If  the  court  below  should  hold  a  complaint  suf- 
ficient, when  as  a  matter  of  law  it  failed  to  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  such  ruling  would  be 
erroneous,  but  nevertheless  the  court  had  jurisdiction.  It 
had  jurisdiction  to  determine  the  question  and  to  determine 
it  wrong  as  well  as  right." 

The  rule  in  habeas  corpus  is  stated  in  Ex  parte  McNulty, 
77  Cal.  166,  [11  Am.  St.  Rep.  257],  as  follows:  *' Where  the 
complaint,  though  inartificially  di*awn,  shows  an  evident 
attempt  to  state  the  essential  facts  which  constitute  the 
crime  sought  to  foe  charged,  the  defect  in  the  statement  would 
not  warrant  the  discharge  of  the  defendant.  .  .  .  But  when 
the  facts  charged,  or  attempted  to  be  charged,  in  the  com- 
plaint or  indictment,  and  proved  by  the  evidence,  do  not 
eonstitute  any  public  offense,  then  the  defendant  will,  upon 
habeas  corpus,  be  discharged." 

This  is  in  accordance  with  the  doctrine  enunciated  in 
Freeman  on  Judgments,  fourth  edition,  section  622,  as  fol- 
lows: '*If  it  appears  from  the  indictment,  whether  with  tech- 
nical precision  or  not,  what  acts  the  accused  committed,  and 
they  are  not  criminal  either  because  there  is  no  law  declaring 
them  criminal,  or  because  the  law  so  declaring  is  itself  void 
for  the  reason  that  the  legislative  body  which  attempted  to 
enact  it  had  no  power  so  to  do,  then  the  prisoner  should  be 
discharged,  for  the  judicial  proceeding  against  him  has 
merely  established  that  he  was  guilty  of  an  act  for  which 
no  court  has  any  power  to  punish  him.  If,  on  the  other 
hand,  it  is  apparent  from  the  record  that  the  grand  jury  or 
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some  other  competent  accuser  has  attempted  to  charge  the 
petitioner  with  an  act  which  is  made  criminal  by  law,  and 
such  charge  has  resulted  in  his  conviction  and  sentence,  then 
he  should  be  remanded,  though  the  charge  was  not  made 
with  suflBcient  accuracy  or  particularity  to  have  withstood 
a  demurrer  thereto.  In  the  one  case  there  is  an  accusation 
and  conviction  of  a  noncriminal  act  while  in  the  other  there 
is  a  conviction  of  a  criminal  act  based  upon  an  accusation 
inaccurately,  informally,  or  imperfectly  preferred,  but  yet 
expressed  in  such  terms  that  the  person  accused,  the  tribunal 
convicting  and  sentencing  him,  and  the  court  or  judge 
appealed  to  upon  habeas  corpus  must  know  from  the  in- 
dictment that  the  act  thus  charged  and  found  to  have  been 
committed  was  a  criminal  act,  and,  as  such,  punishable  by 
law."  It  is  true  that  the  application  for  a  writ  of  'habe€is 
corpus  involves  a  collateral  attack,  while  in  certiorari  the 
judgment  is  directly  assailed.  Both,  however,  raise  the 
question  of  jurisdiction,  and  the  difference  between  them 
is  as  to  how  the  want  of  jurisdiction  shall  be  shown.  That 
distinction,  however,  is  of  no  moment  here  because  the  only 
contention  is  that  it  appears  from  the  judgment-roll  that 
the  judgment  is  void.  If  it  so  appears,  then  the  judgment 
would  fall  when  attacked  either  by  one  method,  or  the 
other.  But  in  Jiabeas  corpus  it  has  been  held,  as  we  have 
seen,  that  the  court  has  jurisdiction  where  the  accuser  has 
attempted  to  charge  the  accused  with  an  act  criminal  in 
its  nature,  although  the  accusation  is  inaccuratelyt  in- 
formally  or  imperfectly  preferred.  Under  the  same  circum- 
stances the  same  conclusion  would  be  necessarily  reached  on 
certiora/ri  because  the  purpose  of  the  inquiry  is  the  same, 
namely,  to  determine  whether  the  lower  court  has  exceeded 
its  jurisdiction.  In  the  recent  decision  of  the  supreme 
court  in  Christ erson  v.  French,  180  Cal.  523,  [182  Pac.  27], 
it  is  said:  **The  respondent  contends  further  that  the  judg- 
ment is  void  because  the  complaint  fails  to  state  a  cause  of 
action.  It  is  well  established  that  a  judgment  is  not  void 
if  the  court  has  jurisdiction  of  the  parties  and  of  the  sub- 
ject matter,  irrespective  of  whether  the  complaint  states  a 
cause  of  action  or  not  so  lonj?  as  it  apprises  the  defendant 
of  the  nature  of  the  plaintiff's  demand."  That  was  a  civil 
case,  but  the  same  principle  applies  in  determining  the  juris^ 


Digitized  by  VjOOQ IC 


Nov.  1919.]  Reid  v.  Supbmob  CJoubt.  861 

diction  of  the  court  in  a  criminal  proceeding  or  one  involv- 
ing willful  misconduct  in  ofSce. 

In  holding  that  a  public  offense  is  sufficiently  set  forth 
in  the  accuaation  to  withstand  an  attack  upon  certiorari, 
we  are  not  unmindful  that  willful  misconduct  in  office  may 
be  shown,  although  it  falls  short  of  the  commission  of  a 
crime  (In  the  Matter  of  Burleigh,  145  Cal.  36,  [78  Pac. 
242] ;  Lanterman  v.  Anderson,  36  Cal.  App.  472,  [172  Pac. 
625]),  but  we  are  satisfied  that  the  accusation  goes  to  the 
full  extent  that  we  have  indicated. 

[7]  We  think  there  is  no  merit  in  the  contention  that 
said  section  758  is  unconstitutional.  We  shall  not  attempt 
to  follow  closely  the  technical  argument  of  petitioner  in  that 
behalf.  It  is  sufficient  to  say  that  such  legislation  is  au- 
thorized by  article  IV,  section  18,  of  the  constitution,  which 
provides  that  civil  officers  **  shall  be  tried  for  misdemeanor 
in  office  in  such  manner  as  the  legislature  may  provide." 
It  is  true  that  the  legislature  in  said  section  has  not  used 
the  expression  ''misdemeanor  in  office,"  but  it  has  employed 
the  synonymous  phrase  '* misconduct  in  office."  It  is  also 
true  that  the  legislature  has  not  attempted  to  catalogue  or 
define  the  acts  which  would  constitute  such  misconduct;  but 
this  was  unnecessary,  as  in  the  literature  of  the  law  a  rea- 
sonable measure  and  test  is  found  for  the  application  of 
the  term.  The  subject  is  discussed  in  Coffey  v.  Superior 
Court,  147  Cal.  525,  [82  Pac.  75] ;  wherein  it  is  shown  that 
the  legislature  has  provided  for  two  different  classes  of  mis- 
conduct, one  willful  and  the  other  corrupt,  and  that  the 
term  *' misconduct"  includes  ''any  willful  malfeasance,  mis- 
feasance, or  nonfeasance  in  office."  Of  course,  something 
must  be  left  to  the  discretion  of  the  court  and  jury  in  ap- 
plying the  section  to  the  peculiar  facts  of  each  particular 
case,  but  in  most  instances  there  could  be  little  difference 
of  opinion  as  to  whether  the  conduct  were  within  the  inhibi- 
tion of  the  statute,  and  we  think  no  definition  of  said  terms 
is  required  of  the  legislature  in  order  to  safeguard  the 
rights  of  an  accused  party. 

We  may  add  that  the  question  has  been  virtually  adjudi- 
cated by  the  courts  of  this  state.  The  similar  act  of  1853 
entitled,  "An  act  to  prevent  extortion  in  office  and  to  en- 
force  official  duty"    (Stats.   1853,   p.   40)    was  upheld  in 
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Ryan  v.  Johnson,  5  Cal.  87,  and  in  the  Matter  of  Marks, 
45  Cal.  199. 

In  the  Matter  of  the  Accusation  of  Shepard^  supra,  as  we 
have  already  seen,  the  supreme  court  held  that  the  legisla- 
ture has  plenary  power  to  enact  such  legislation  as  is  con- 
tained in  said  section  758. 

There  is  no  more  merit  in  the  contention  that  the  judg- 
ment is  void  because  it  does  not  comply  with  the  require- 
ment of  section  769  of  the  Penal  Code  providing  that  the 
judgment  of  removal  shall  recite  the  causes  of  removal.  As 
a  matter  of  fact,  the  cause  for  the  removal  does  clearly 
appear  therein.  Said  judgment  sets  out  the  history  of  the 
case,  the  form  of  the  verdict  of  the  jury,  that  the  defendant 
waived  time  for  pronouncing  judgment  and  recites  that 
''this  being  the  time  fixed  by  the  court  by  consent  of  counsel 
for  the  people  and  the  defendant  for  pronouncing  judgment 
upon  the  verdict  of  the  jury  herein  rendered,  by  which  the 
defendant  is  found  guilty  as  charged  of  willful  and  corrupt 
misconduct  in  office,  in  this,  that  said  John  S.  Beid,  de- 
fendant herein,  being  then  and  there  the  duly  elected, 
qualified  and  acting  district  attorney  of  said  Triuity  County 
at  Weaverville,  in  the  said  County  of  Trinity,  on  or  about 
the  6th  day  of  January,  1916,  unlawfully,  willfully,  cor- 
ruptly and  feloniously  and  under  color  of  official  right  did 
extort  and  obtain  of  and  from  one  0.  H.  Meredith  the  sum 
of  one  hundred  and  fifty-six  dollars,  lawful  money  of  the 
United  States  of  America,  as  and  for  a  fee  due  to  the  said 
John  S.  Beid  as  such  officer,  as  aforesaid,  for  instituting 
criminal  proceedings  before  a  Magistrate  for  the  arrest  of 
M.  A.  Brady  and  D.  M.  Brady  for  the  alleged  larceny  of 
cattle  belonging  to  the  said  0.  H.  Meredith  while  in  truth 
and  in  fact  no  fee  whatever  was  then  due  from  the  said 
0.  H.  Meredith  to  the  said  John  S.  Beid,  defendant  herein, 
as  such  officer  as  aforesaid  for  such  services  and  as  the 
said  John  S.  Beid  then  and  there  well  knew,  and  that  in  so^ 
doing  and  acting  as  aforesaid  the  said  John  S.  Beid,  the 
defendant  herein,  was  guilty  of  willful  and  corrupt  miscon- 
duct in  office. 

**  Wherefore,  by  reason  of  the  law  the  verdict  of  the  jury 
hereinbefore  set  forth  and  the  reasons  herein  given":  (then 
f(»llows  the  conclusion  which  we  have  hereinbefore  set  forth). 
There  can  be  no  possible  doubt  about  the  matter  when  the 
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whole  of  the  judgment  is  considered.  {In  the  Maiier  of 
Btng,  28  Cal.  252;  People  v.  TerriU,  133  Cal.  120,  [65 
Pac.  303].) 

Other  points  have  been  made  and  many  decisions  cited 
by  petitioner,  but  we  think  they  do  not  demand  specific  con- 
sideration. Even  if  we  grant  that  there  is  some  merit  in 
the  criticism  of  the  form  of  the  accusation  or  of  the  pro- 
ceedings in  the  cause,  still  we  should  not  annul  the  judgment 
unless  it  appears  that  there  has  been  a  miscarriage  of  jus- 
tice. [8]  Section  4^^  of  article  VI  of  the  constitution 
should  apply  to  an  application  for  a  writ  of  certiorari  after 
trial  of  the  case,  as  well  as  to  an  appeal  from  the  judg- 
ment. Under  said  section  no  court  is  authorized  to  set 
aside  a  judgment  for  any  error  in  a  pleading  or  in  the 
proceedings  unless  after  an  examination  of  the  whole  record 
incLudimg  the  evidence  such  court  is  of  the  opinion  that 
there  has  been  a  miscarriage  of  justice.  In  the  present  case 
it  is  not  disputed  that  there  was  credible  evidence  of  every 
fact  constituting  the  crime  of  extortion,  that  it  was  shown 
that  said  Beid  was  the  district  attorney  of  said  county  at 
ail  times  mentioned  in  said  accusation,  that  he  extorted 
said  sum  of  money  as  claimed  by  the  prosecution  for  in- 
stituting criminal  proceedings  before  a  magistrate  in  said 
county  in  connection  with  the  discharge  of  the  duties  of 
his  said  office,  and  that  he  thereby  was  guilty  of  not  only 
willful  but  also  of  corrupt  misconduct  in  office.  Under 
such  circumstances,  to  attach  to  the  asserted  defects  in  the 
accusation  and  proceedings  the  significance  and  potency 
for  which  petitioner  contends  would  be  to  set  at  naught 
the  plain  provisions  of  said  section  4^  of  the  constitution. 
The  supposed  defects  herein  cannot  possibly  be  any  more 
serious  than  the  omission  of  the  stated  element  from  the  in- 
formation in  the  case  of  People  v.  Bonfanii,  40  Cal.  App. 
614,  [181  Pac.  80],  wherein  it  was  held,  that  obeying  the 
mandatory  direction  of  said  constitutional  provision,  the 
appellate  court  should  not  reverse  the  judgment,  since  it  did 
not  appear  that  there  was  a  miscarriage  of  justice. 

It  is  true  that  we  have  not  the  complete  record  before  us, 
»but  the  respondent  has  oflPered  to  produce  it,  under  the  claim 
that  the  said  facts  were  fully  disclosed.  This  claim  is  not 
disputed  by  petitioner,  and  we  have  therefore  taken  it  for 
granted  and  not  required  the  production  of  the  evidence. 
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After  a  careful  conBidcration  we  are  satisfied:  1.  That 
petitioner  is  guilty  of  such  li^ches  as  under  the  circumstances 
should  bar  him  from  any  relief  in  this  proceeding;  2.  That 
by  reason  of  the  expiration  of  the  term  of  ofSce  for  which 
petitioner  was  elected,  the  question  of  the  validity  of  the 
judgment  has  become  moot;  3.  That  the  accusation  is  suffi- 
cient to  meet  the  requirement  of  section  758  of  the  Penal 
Code;  4.  That  at  least  the  accusation  was  sufficient  to  give 
the  court  jurisdiction  over  the  subject  matter,  and  that 
any  error  committed  in  the  ruling  on  the  objections  thereto 
is  not  reviewable  in  this  proceeding;  5.  That  the  people, 
through  the  adoption  of  an  amendment  to  the  constitution 
have  required  that  all  questions  as  to  errors  or  irregularities 
in  the  trial  of  causes  be  subjected  to  the  test  of  whether 
wrong  and  injustice  have  resulted,  and  under  the  applica- 
tion of  that  provision,  it  cannot  be  said  that  the  judgment 
here  should  be  annulled. 

The  application  is,  therefore,  denied  and  the  judgment  is 
affirmed. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  15,  1920,  and  the  follow- 
ing opinion  then  rendered  thereon: 

The  petition  to  have  the  above-entitled  cause  heard  and 
determined  by  this  court  after  judgment  in  the  district  court 
of  appeal  of  the  third  appellate  district  is  denied,  without 
regard  to  what  is  said  in  the  opinion  on  the  question  of  this 
being  a  moot  case  and  the  question  of  laches,  the  determina- 
tion of  neither  of  which  is  necessary  to  the  decision,  and 
as  to  which  we  express  no  opinion. 

All  the  Justices  concurred. 
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[Ciy.   No.   3108.     Fint   Appellate   District,   DiviBion   One.— November 

19,  1919.] 

L.  Q.  STONE,  Appellant,  v.  ABRIALUS  HANCOCK  et  al., 

Bespondents. 

[1]  MoBTOAOES — Failuee  ov  Gonsideeation — Elbotion  of  Bemedies. 
Where  the  eoxisideration  for  a  note  and  mortgage  has  failed,  the 
mortgagors  are  not  required  to  rescind  the  transaction  out  of 
which  the  note  and  mortgage  arose,  but  thej  have  their  election 
to  take  affirmative  action  'bj  rescinding  or  defending  against 
an  action  bj  the  mortgagee  or  its  assignee  to  enforce  the  obliga- 
tion, upon  the  ground  of  fraud  or  of  want  or  failure  of  con- 
sideration. 

[2]   Id. — NON-NXOOTUBLB    NOTS   AND    MOBTQAGE — STATUS    OV   ASSIONBX. 

Where  a  note  and  mortgage  are  non-negotiable,  the  assignee 
thereof  takes  the  same  subject  to  all  of  the  outstanding  equities 
and  defenses  in  favor  of  the  mortgagors,  even  though  he  takes 
without  knowledge  of  such  equities. 
[8]  Id. — ^Defect  of  Pabties — ^Waiver  of  Objection. — Where  no  ob- 
jection is  urged  during  the  trial  upon  the  ground  of  defect  of 
parties,  the  point  is  not  available  upon  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Bernardino  County.    H.  T.  Dewhirst,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

John  E.  Daly  and  James  H.  Daly  for  Appellant 

Warner  &  Jones  for  Respondents. 

BICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants  Arrialus  Hancock  and  Mary  Han- 
cock, his  wife,  in  an  action  brought  by  the  plaintiff  herein 
as  the  assignee  of  a  certain  mortgage  made  and  executed  by 
the  said  defendants  Hancock  to  a  certain  corporation  known 
as  the  Garden  Colonies  Incorporated,  and  by  it  transferred 
to  said  plaintiff.  The  answer  of  said  defendants  set  forth 
in  detail  the  history  of  the  transaction  between  themselves 
and  said  corporation  resulting  in  the  making  and  execution 
of  said  mortgage  and  in  the  alleged  failure  of  consideration 
therefor.  The  court  found  in  favor  of  the  said  defendants 
Hancock  upon  the  issues  tendered  by  their  said  answer; 
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but  the  court  further  found  that  at  the  time  said  mortgage 
was  made  the  premises  covered  thereby  were  subject  to  a 
prior  mortgage  given  to  secure  the  sum  of  $482.15,  which 
mortgage  the  Garden  Colonies  Incorporated  had  caused  to 
be  released  by  the  payment  of  said  sum  secured  thereby,  and 
the  court  thereupon  found  that  an  equity  existed  in  favor 
of  the  plaintiff  in  this  action  as  the  transferee  of  the  rights 
of  the  Garden  Colonies  Incorporated  in  the  premises,  requir- 
ing the  repayment  to  said  plaintiff  of  the  sum  thus  expended 
by  its  assignor,  and  accordingly  rendered  judgment  in  the 
plaintiff's  favor  for  said  sum,  but  for  no  other  or  further 
sum.  The  plaintiff  appeals  from  said  judgment  upon  the 
judgment-roll  alone. 

[1]  The  first  point  made  by  him  upon  such  appeal  is 
that  the  defendants  were  not  entitled  to  the  relief  granted 
them,  for  the  reason  that  they  had  taken  no  steps  to  rescind 
the  transaction  between  themselves  and  the  said  corporation. 
The  defendants,  however,  were  not  required  to  rescind  the 
transaction  out  of  which  said  note  and  mortgage  arose,  since 
they  had  their  election  under  the  law  either  to  take  affirma- 
tive action  in  the  way  of  rescinding  the  transaction  between 
themselves  and  said  corporation,  or  of  not  taking  such  ac- 
tion, but  of  defending  against  the  action  of  said  corpora- 
tion or  its  assignee  to  enforce  their  obligation  upon  the 
ground  of  fraud  or  of  the  want  or  failure  of  consideration. 
This  appeal  being  upon  the  judgment-roll,  we  are  bound  to 
conclude,  in  the  absence  of  the  evidence  in  the  case,  that 
the  findings  of  the  court  were  fully  sustained  by  such  evi- 
dence. [2]  The  contention  of  the  appellant  that  the  plain- 
tiff, as  the  assignee  of  said  corporation,  took  said  mortgage 
without  knowledge  of  the  alleged  fraudulent  acts  of  its  as- 
signor and  without  knowledge  of  the  want  or  failure  of 
consideration,  and,  therefore,  took  and  held  the  same  free 
from  the  equities  asserted  by  the  defendants  herein,  is  en- 
tirely without  merit,  since  the  note  and  mortgage  were  non- 
negotiable,  and,  hence,  were  taken  by  the  transferee  thereof 
subject  to  all  of  the  outstanding  equities  and  defenses  in 
favor  of  the  mortgagors.  (Meyer  v.  Weber,  133  Cal.  681, 
[65  Pac.  1110] ;  Briggs  v.  Crawford,  162  Cal.  124,  [121  Pac. 
381] ;  National  Hardware  Co.  v.  Sherwood,  165  Cal.  1, 
[130  Pac.  881] ;  Taylor  v.  Jones,  165  Cal.  Ill,  [131  Pac. 
114].) 
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[3]  The  appellant's  next  contention  is  that  the  ori^nal 
xnortgagee  was  not  made  a  party  to  this  action,  but  aside 
from  the  fact  that  the  record  discloses  that  the  Garden 
Colonies  Incorporated  had  ceased  to  exist  prior  to  the  insti- 
tution of  this  action,  and,  hence,  could  no  longer  perform 
any  of  the  terms  of  its  contract  with  said  defendants,  it 
appears  that  no  objection  was  urged  by  the  plaintiff  during 
the  trial  upon  the  ground  of  defect  of  parties;  hence  the 
point  is  not  available  upon  appeal. 

We  find  no  merit  in  this  appeal.    Judgment  affirmed. 

Waste,  P.  J.,  and  Eerrigan,  J.,  concurred. 


[dr.  No.  8130.     Second  AppeUate  Distriet,  DiviBion  One. — November 

19,  1919.] 

LIBBIE  GILES,  Appellant,  v.  EDWIN  REED,  as  Admin- 
istrator,   etc.,    Respondent. 

[1]  Estates  or  Deoxased  Persons — Agreement  to  Devise  Real 
Pbopebtt — Action  on  Bejected  Claim — Evidence  of  Oral 
Agreement  Inadmissible. — In  an  action  on  a  rejected  claim  for 
services  rendered  hj  the  claimant  under  and  bj  yirtue  of  an 
agreement  with  deceased,  wherebj  the  latter  agreed  to  make  a 
will  devising  certain  real  property  to  the  former,  evidence  tending 
to  prove  that  deceased  in  her  lifetime  orally  agreed  with  plain- 
tiff, for  the  consideration  named,  to  make  a  will  devising  to  her 
the  real  property  is  properly  rejected.  Under  subdivision  7  of 
section  1624  of  the  Civil  Code,  such  an  agreement  is  invalid, 
unless  the  same,  or  some  note  or  memorandum  thereof,  is  in 
writing  and  subscribed  by  deceased. 

[2]  Id.—Reasonable  Value  or  Services—Evidence  not  Admissible. 
In  such  action,  the  claim  as  presented  and  rejected  having  stated 
that  the  services  were  rendered  under  and  by  virtue  of  an  agree- 
ment with  deceased,  whereby  the  latter  agreed  to  devise  certain 
real  property,  the  court  did  not  err  in  rejecting  evidence  tending 
to  show  the  reasonable  value  of  the  services  rendered. 

1.  Validity  of  oral  agreement  to  devise  land,  notes,  5  Ann.  Cas. 
495;  20  Ann.  Ctf.  1137;  Ann  Cas.  1915 A,  463;  Ann.  Caa.  1918A, 
1191. 
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[3]  Id. — Action  on  Rejected  Claim — Bestbicted  Right  or  Bego7- 
EBY. — The  holder  of  a  claim  against  an  estate  cannot  bring  action 
therefor  until  it  has  been  presented  and  rejected,  and  then  in 
such  action  his  right  to  recover  is  restricted  to  the  cause  of  action 
stated  in  the  claim  which  has  been  bo  presented  and  rejected. 

[4]  Nonsuit — Grounds— Necessity  foe  Statement  of. — A  party 
moving  for  a  nonsuit  should  state  in  his  motion  the  precise 
grounds  upon  which  he  relies,  so  that  the  attention  of  the  court 
and  the  opposite  counsel  may  be  particularly  directed  to  the 
supposed  defects  in  plaintiff's  eaae. 

[5]  Id. — Omission  to  State  Obounds  of  Motion — When  not  Beveb- 
siBLE  Error. — Omission  to  state  the  grounds  upon  which  a  motion 
for  a  nonsuit  is  predicated  is  not  sufficient  ground  for  the  re- 
versal of  the  judgment  rendered  upon  the  granting  of  the  motion, 
where  the  complaint  is  silent  as  to  facts  under  which  any  evidence 
was  admissible  and  not  susceptible  of  an  amendment  which  could 
warrant  a  recovery  by  plaintiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    S.  M.  Marsh,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  B.  De  Long  for  Appellant. 

Hamilton  &  Lindley  for  Respondent. 

SHAW,  J. — Plaintiff  appeals  from  a  judgment  in  favor 
of  defendant,  rendered  upon  the  granting  of  his  motion  for 
a  nonsuit.  The  action  is  based  upon  a  claim  presented  to 
defendant  as  administrator  of  the  estate  of  Bhoda  A.  Loud, 
deceased,  which  was  by  him  rejected.  As  presented,  the 
claim  is  as  follows: 

'' Estate  of  Bhoda  A.  Loud,  Deceased. 
*'To  Libbie  Giles,  Dr. 

**To  services  rendered  by  claimant  to  said  deceased  as 
housekeeper,  companion,  nurse,  etc.,  under  and  by  virtue 
of  a  contract  with  said  deceased  whereby  she  agreed  in 
consideration  of  the  rendition  of  such  services  to  make  a 
will  in  favor  of  claimant  leaving  and  devising  her  property 
situate  in  the  County  of  San  Diego,  State  of  California, 
described  as  lot  thirty-three  and  the  south  one-half  of  lot 
thirty-four  of  block  One  Hundred  Eighty-four  of  University 
Heights  according  to  the  official  map  thereof  on  file  in  the 
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ofSee  of  the  County  Recorder  of  said  Coimty;  together 
mth  the  buildings  upon  said  above  described  property,  and 
the  furnishings  and  household  furniture  and  other  personal 
property  of  said  deceased  in  said  building,  $3073.82/'  to 
which  was  attached  an  affidavit  that  the  amount  thereof  was 
justly  due  and  no  part  thereof  had  been  paid. 

It  is  alleged  in  the  complaint  that  the  contract,  made  in 
April,  1915,  pursuant  to  which  the  services  were  rendered, 
was  oral,  and  that  plaintiff  complied  with  her  part  thereof 
and  rendered  personal  services  to  deceased,  the  reasonable 
value  of  which  was  the  sum  of  $3,073.82 ;  that  deceased  died 
without  devising  the  said  real  property  to  plaintiff  in  ac- 
cordance with  said  agreement  or  otherwise  making  any  pro- 
vision for  the  payment  to  plaintiff  of  the  amount  claimed. 

[1]  The  chief  error  urged  by  appellant  is  predicated 
upon  the  ruling  of  the  court  in  sustaining  defendant's  ob- 
jections to  questions  whereby  it  was  sought  to  elicit  testi- 
mony tending  to  prove  that  deceased  in  her  lifetime  orally 
agreed  with  plaintiff,  for  the  consideration  named,  to  make 
a  will  devising  to  her  the  real  estate  described  in  the  com- 
plaint That  the  alleged  contract  was  invalid  by  reason  of 
there  being  no  note  or  memorandum  thereof  in  writing  and 
subscribed  by  deceased,  admits  of  no  question  (subd.  7, 
sec.  1624,  Civ.  Code) ;  hence  there  was  no  error  in  the 
ruling. 

[2]  Nevertheless,  counsel  for  appellant  insists  that  under 
her  complaint  she  is  entitled  to  recover  upon  a  quwnivm 
meruit  for  services  rendered  by  her  at  the  special  instance 
and  request  of  deceased.  The  record,  however,  fails  to  show 
that  plaintiff  offered  any  evidence  upon  such  theory.  The 
position  of  her  counsel  is  summed  up  in  the  following  state- 
ment: "We  expect  to  prove,  your  Honor,  by  this  witness  and 
by  most  of  these  other  witnesses,  that  Bhoda  A.  Loud  said 
to  this  witness  in  different  conversations  that  she  would, 
or  she  intended  to  leave  Mrs.  Giles  her  home  when  she 
passed  out  of  the  body,  and  that  Mrs.  Giles  was  the  best 
friend  she  ever  had  and  rendered  services  for  her.'*  Conced- 
ing, however,  that  testimony  tending  to  show  the  reasonable 
value  of  services  rendered  by  plaintiff  for  deceased  was 
proffered  and  an  objection  thereto  sustained,  nevertheless 
it  cannot  be  said  that  the  court  erred  in  its  ruling.  The  law 
is  well  settled  that  a  cause  of  action  based  upon  a  rejected 

44  Oal.  App.— 24 
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claim  against  an  estate  of  a  deceased  person  is  limited  to 
that  contained  in  the  claim  so  presented.  {Morehouse  v. 
MoreJtouse,  140  Cal.  88,  [73  Pac.  738] ;  Enscoe  v.  Fletcher, 
1  Cal.  App.  659,  [82  Pac.  1075].)  [8]  In  other  words,  the 
holder  of  a  claim  against  an  estate  cannot  bring  action 
therefor  until  it  has  been  presented  and  rejected,  and  then 
in  such  action  his  right  to  recover  is  restricted  to  the  cause 
of  action  stated  in  the  claim  which  has  been  so  presented 
and  rejected.  He  is  not  entitled  to  recover  against  an  ad- 
ministrator for  any  other  cause  of  action  {Brooks  v.  Law- 
son,  136  Cal.  10,  [68  Pac.  97]),  and  cannot  allege  and 
prove  a  cause  of  action  other  than  or  different  from  that 
stated  in  the  claim.  {Etchas  v.  Orena,  127  Cal.  588,  [60 
Pac.  45].)  By  no  stretch  of  the  imagination  can  the  claim 
as  presented  be  construed  as  one  for  the  reasonable  value 
of  services  performed  for  deceased.  It  is  stated  in  the 
claim  that  the  services  rendered  by  plaintiff  were  under 
and  by  virtue  of  a  contract  made  with  said  deceased  whereby 
the  latter  agreed  to  make  a  will  devising  to  plaintiff  certain 
real  property.  While  no  breach  of  this  contract  is  stated 
in  the  claim,  nevertheless,  assuming  the  affidavit  shows  a 
breach  thereof,  the  amount  claimed  is  in  the  nature  of  dam- 
ages, and  not  for  the  reasonable  value  of  services  rendered. 
Conceding  that  plaintiff  offered  such  testimony,  the  court 
did  not  err  in  sustaining  objections  to  evidence  touching  the 
question  of  plaintiff's  right  to  recover  upon  a  quantum 
meruit  for  services  alleged  to  have  been  performed  for  and 
on  behalf  of  deceased,  for  the  reason  that  no  claim  therefor 
was  at  any  time  presented  to  the  administrator  for  allow- 
ance. 

At  the  close  of  plaintiff's  evidence  counsel  stated:  "We 
make  a  motion  for  judgment  of  nonsuit  for  failure  to  es- 
tablish a  case  by  the  plaintiff.'*  [4]  It  is  true,  as  con- 
tended by  appellant,  that  a  party  moving  for  nonsuit  should 
state  in  his  motion  the  precise  grounds  upon  which  he  relies, 
so  that  the  attention  of  the  court  and  the  opposite  counsel 
may  hi  particularly  directed  to  the  supposed  defects  in 
plaintiff's  case.  {Coghlcm  v.  Quartararo,  15  Cal.  App.  668, 
[115  Pac.  664] ;  Broum  v.  Sterling  Furniture  Co.,  175  CaL 
563,  [166  Pac.  322].)  [5]  As  appears,  however,  in  the  in- 
stant  case,  no  evidence  was  received  touching  any  material 
facts  which  it  was  necessary  to  establish  in  order  to  entitle 
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plaintiff  to  recover;  indeed,  in  that  the  complaint  failed  to 
state  a  cause  of  action,  the  complaint  was  subject  to  a  gen- 
eral demurrer,  and  conceding  the  motion  as  made  was  de- 
fective in  that  counsel  in  making  it  failed  to  comply  with 
the  rule  announced  in  the  cases  cited,  nevertheless,  since 
the  complaint  is  silent  as  to  facts  under  which  any  evidence 
was  admissible  and  not  susceptible  of  an  amendment  which 
could  warrant  a  recovery  by  plaintiff,  no  purpose  could 
be  served  in  reversing  the  judgment  upon  such  ground. 
The  judgment  is  afiSrmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Cir.   Ko.  3129.     First  Appellate  District,  Division  Two.— November 

20,  1919.]  4 

WHITING-MEAD  COMMERCIAL  COMPANY  OF  SAN 
DIEGO  (a  Corporation),  Appellant,  v.  CHARLES  W. 
BROWN,  Respondent. 

[1]    MXOHANICS'     LDENS — ACTION     FOB    FOSECLOSXmiB— FATAL    VABUNOB 

Between  Claim  and  Pbooi*— Finding — Evidence — AppsaLm — On 
an  appeal  from  a  judgment  in  favor  of  the  defendant  in  an  action 
for  the  foreclosure  of  mechanics'  liens,  where  neither  the  claims 
of  liens  nor  the  evidence  offered  in  support  thereof  are  before 
the  appellate  court,  the  finding  of  the  trial  court  that  there  is 
a  fatal  variance  between  the  statements  in  the  claims  and  the 
proof  is  conclusive. 

[2]  Id. — Untrue  Statement  of  Gontkaot. — ^A  variance  between  the 
notice  of  lien  and  the  proof,  showing  that  the  statement  of  the 
contract  set  forth  in  the  notice  is  untrue,  is  fatal  to  the  lien. 

[8]  Id. — Notice  op  Nonbesponsibilitt  —  Time  roa  Fujnq. — ^Under 
section  1192  of  the  Code  of  Civil  Procedure,  as  amended  in  1911, 
the  owner  is  relieved  of  personal  responsibility  for  improvements 
by  filing  a  notice  of  nonresponsibility  within  the  time  limited 
after  knowledge  of  the  actual  improvements. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    T.  L.  Lewis,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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W.  Jefferson  Davis,  Charles  B.  De  Long  and  J.  F.  Hoff 
for  Appellant. 

J.  T.  Heed  and  Chas.  E.  Dow  for  Respondent. 

LANGDON,  P.  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendant  in  an  action  to  foreclose  liens  upon 
certain  real  property.  The  record  contains  only  the  findings 
of  fact  and  conclusions  of  law,  it  being  contended  that 
the  plaintiff  is  entitled  to  judgment  upon  the  findings.  The 
court  found  that  on  or  about  April  28,  1916,  the  defendant 
was  the  owner  of  certain  lots  described  in  the  complaint; 
that  on  said  day  he  entered  into  an  agreement  with  one 
Alex  Brown,  by  the  terms  of  which  the  said  Alex  Brown 
was  to  go  into  immediate  possession  of  said  property,  and  it 
was  further  agreed  that  if  within  ninety  days  the  said  Alex 
Brown  caused  certain  repairs  and  improvements  to  be  made 
to  the  building  upon  said  premises  and  performed  certain 
other  conditions,  the  said  defendant  agreed  to  convey  said 
property  to  Alex  Brown  for  the  consideration  of  one  thou- 
sand dollars.  To  effectuate  the  agreement,  the  defendant 
placed  a  deed  to  the  property  in  favor  of  Alex  Brown  in 
escrow  with  a  bank,  and  Alex  Brown  placed  in  escrow  his 
promissory  note  for  one  thousand  dollars  to  cover  the  pur- 
chase price  of  the  property.  Directions  were  left  with  the 
bank  that  upon  proof  of  compliance  with  the  conditions  im- 
posed upon  said  Alex  Brown,  the  deed  was  to  be  delivered 
to  him  and  the  note  to  the  defendant.  In  pursuance  of 
said  agreement,  Alex  Brown  went  into  possession  of  the 
property.  Thereafter,  one  F.  H.  Brown,  a  real  estate  broker, 
who  had  negotiated  the  transaction  just  described,  ordered 
certain  plumbing  fixtures,  material,  and  labor  from  the 
plaintiff  to  be  used  in  the  repair  and  improvement  of  said 
dwelling-house.  Such  material  and  labor  were  furnished  by 
the  plaintiff  and  used  upon  the  said  building.  The  court 
expressly  found  that  all  said  materials,  etc.,  were  furnished 
to  F.  H.  Brown,  who  was  not  acting  as  the  agent  of  the 
owner,  the  defendant,  and  that  the  defendant  never  au- 
thorized anyone  to  order  materials  or  labor  on  his  behalf, 
and  that  the  plaintiff  did  not,  until  about  the  time  of  filing 
its  lien,  have  any  knowledge  that  Charles  W.  Brown  was 
the  owner  of  the  property,  and  the  repairs  and  materials 
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were  furnished  by  it  at  the  request  of  P.  H.  Brown  and 
were  charged  on  the  books  of  the  plaintiff  company  to  said 
P.  H.  Brown. 

The  plaintiff,  seeking  to  charge  the  said  premises  with 
mechanics'  liens  for  said  labor  and  material,  on  the  tenth 
day  of  July,  1916,  filed  two  notices  of  claim  of  lien.  To 
each  of  said  claims  of  lien  was  attached  a  verification  as  fol- 
lows: 

''C.  J.  Qibbs,  being  first  duly  sworn,  deposes  and  says: 
That  he  is  the  Cashier  of  the  Whiting-Mead  Commercial 
Company,  of  San  Diego,  a  corporation,  the  claimant  men- 
tioned in  the  foregoing  claim  of  lien,  and  that  he  has  read 
the  same  and  knows  the  contents  thereof,  and  that  it  eon- 
tains  among  other  things,  a  correct  statement  of  the  demands 
of  the  corporation  after  deducting  all  just  credits  and  off- 
sets. 

**C.  J.  GiBBa 

** Subscribed  and  sworn  to  before  me,  etc." 

The  court  also  found  that  within  ten  days  from  the  time 
the  said  Charles  W.  Brown  first  had  knowledge  or  notice  of 
the  furnishing  of  said  material  and  labor  for  the  making  of 
said  repairs,  or  of  the  making  thereof,  he  caused  to  be  given 
notice  that  he  would  not  be  responsible  for  the  same  by  post- 
ing a  notice  in  writing  to  that  effect  in  a  conspicuous  place 
upon  said  premises,  and  did,  thereafter,  within  ten  days, 
file  for  record  a  verified  copy  of  said  notice  within  the  office 
of  the  county  recorder  of  San  Diego  County,  in  which 
county  the  property  is  situated,  and  said  notice  contained 
a  description  of  the  property,  together  with  the  name  of  the 
defendant,  Charles  W.  Brown,  and  the  nature  of  his  title 
to  said  property,  and  said  copy  so  recorded  was  verified 
on  behalf  of  said  defendant  by  Hazel  M.  Brown,  a  person 
having  knowledge  of  the  facts  set  forth  in  said  notice. 

The  court  concluded  that  the  verification  attached  to  the 
liens  and  herein  set  out  was  fatally  defective  in  that  only 
one  of  the  five  essential  statements  required  by  section  1187 
of  the  Code  of  Civil  Procedure,  for  a  valid  claim  of  lien, 
was  verified,  and  the  other  four  essentials  of  said  claims, 
and  each  of  them,  were  unverified;  that,  therefore,  no  lien 
attached  by  virtue  of  the  filing  for  record  of  such  claims. 
The  trial  court  also  found  that  there  is  a  fatal  variance 
between  the  statements  in  each  of  the  claims  of  liens  and 
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the  proof  offered,  in  this,  that  the  statement  in  each  of  the 
claims  of  lien  is  to  the  effect  that  said  materials  and  labor 
were  furnished  to  the  defendant,  Charles  W.  Brown,  whereas 
the  proof  shows  that  such  materials  and  labor  were  fur- 
nished to  F.  H.  Brown.  The  trial  court  also  concluded  that 
the  notice  of  nonresponsibility  posted  and  filed  by  the  de- 
fendant herein  under  and  in  pursuance  of  section  1192 
of  the  Code  of  Civil  Procedure  exempts  defendant  from 
personal  liability. 

The  first  point  made  by  appellant  is  that,  as  the  statute 
does  not  prescribe  any  particular  form  of  verification  of 
claims,  a  claim  signed  by  the  claimant  and  verified  by  his 
oath  is  sufScient,  and  that,  therefore,  though  the  afiSdavit 
itself  be  insufBcient  to  apply  to  all  the  essentials  of  a  valid 
claim  of  lien,  the  verification  by  oath  applies  to  the  entire 
claim.  We  need  not  discuss  here  whether  or  not  this  verifi- 
cation was  a  substantial  compliance  with  the  statute,  because, 
under  the  findings,  the  claim  is  defective  for  another  reason. 
[1]  The  court  has  found  that  there  is  a  fatal  variance  be- 
tween the  statements  in  the  claims  and  the  proof.  The  claims 
(themselves  are  not  before  us,  and  none  of  the  evidence 
loffcred  in  support  thereof.  Under  such  circumstances,  the 
finding  of  the  trial  court  on  this  point  is  conclusive.  [2]  A 
variance  between  the  notice  of  lien  and  the  proof,  showing 
that  the  statement  of  the  contract  set  forth  in  the  notice 
is  untrue,  is  fatal  to  the  lien.  {Santa  Monica  L.  &  M.  Co. 
V.  Hege,  119  Cal.  376,  380,  [51  Pac.  555] ;  Wilson  v.  Nugent, 
125  Cal.  280,   [57  Pac.  1008].) 

[3]  This  leaves  for  our  consideration  the  question  of  the 
personal  responsibility  of  the  defendant.  The  only  point  made 
by  the  appellant  in  its  attack  upon  this  portion  of  the  judg- 
ment is  that  because  the  defendant  had  notice  at  the  time 
of  the  contract  with  Alex  Brown  for  the  sale  of  the  premises 
that  the  said  Alex  Brown  intended  to  make  certain  im- 
provements to  the  premises,  the  defendant  was  charged  with 
notice  of  the  making  of  said  improvements,  irrespective  of 
whether  he  had  actual  knowledge  or  not,  at  the  time  he  en- 
tered into  said  agreement  with  said  Alex  Brown.  As 
pointed  out  by  the  respondent,  prior  to  1911,  it  was  provided 
by  section  1192  of  the  Code  of  Civil  Procedure  that  the 
owner  should  file  such  notice  within  ten  days  ''after  he 
shall  have  obtained  knowledge  of  such  construction, ,  altera- 
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tion  or  repair  or  intended  construction,  etc.'*  But  that 
section  has  been  amended  by  elimination  of  the  italicized 
words.  Such  definite  change  indicates  an  intention  that  the 
OTivner  should  be  relieved  of  responsibility  by  filing  said 
notice  within  the  time  limited  after  knowledge  of  the  actual 
improvements. 

The  judgment  is  affirmed. 

Brittain,  J.,  and  Nourse,  J.,  concurred* 


[Civ.  Ko.  2392.    Second  Appellate  Distriet,  Division  One. — ^November 

20,  1919.] 

JOHN  LUCKENBACH,  Appellant,  v.  M.  LlSSNEB,  Re- 
spondent. 

[1]  Landlord  and  Tbnant — Action  fob  Bsnt — ^Use  of  P^mises  by 
Political  Organization — Noncompliance  With  Purity  of  Elec- 
tions Law — Erroneous  Instruction. — In  an  action  against  an 
individual  to  recover  rent  for  the  use  of  certain  premises,  it  is 
error  to  direct  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant on  the  theory  that  the  premises  were  rented  for  the  use 
of  a  political  organization  and  that  the  plaintiff  had  failed  to  pre- 
sent a  claim  to  the  candidate  within  ten  days  of  the  date  of  the 
election  as  required  by  the  purity  of  elections  law,  where  there  is 
evidence  which,  if  believed  by  the  jury,  would  warrant  a  finding 
that  the  political  organization  occupied  the  premises  solely  under 
the  authority  and  permission  of  the  defendant,  and  that  the  de- 
fendant's lease  from  the  plaintiff  was  a  general  lease  having  no 
relation  to  any  candidate  or  election  committee. 

APPEAL  from  a  judgment  of  the  Superior  Ck)urt  of  Los 
Angeles  County.     Curtis  D.  Wilbur,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Drew  Pruitt  and  W.  Ona  Morton  for  Appellant. 

Schweitzer  &  Button  for  Respondent. 

CONREY,  P.  J. — The  action  is  brought  to  recover  rent 
at  the  agreed  rate  of  $150  per  month  for  the  use  of  the 
first  and  second  floors  of  the  Luckenbach  Building,  in  the 
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city  of  Los  Angeles,  for  a  stated  period  of  time;  and  also 
to  recover  as  rent  the  reasonable  value  of  the  use  of  the 
fifth  floor  of  said  building,  alleged  to  have  been  leased  to 
the  defendant  for  a  shorter  period  of  time.  The  case  was 
tried  before  a  jury.  After  all  of  the  evidence  had  been  re- 
ceived, the  court  refused  to  give  to  the  jury  certain  in- 
structions requested  by  the  plaintiff,  and,  instead  thereof, 
gave  the  following  instruction,  directing  the  jury  to  return 
a  verdict  for  the  defendant: 

''Gentlemen  of  the  jury,  this  is  an  action  brought  by  the 
plaintiff  to  recover  from  the  defendant  a  sum  of  money  due 
for  rent  of  the  premises  at  317  South  Hill  Street,  in  the 
city  of  Los  Angeles.  The  evidence  is  without  conflict  that 
the  purpose  in  renting  these  premises  was  for  the  use  of 
an  organization  called  the  Johnson  for  Senator  Club,  which 
had  its  headquarters  on  the  first  and  second  floors  and  later 
the  fifth  fioor  of  the  building.  Because  of  the  fact  there  is 
no  confiict  in  the  evidence  as  to  the  purpose  for  which  the 
building  was  rented,  the  only  controversy  being  whether  or 
not  the  building  was  rented  to  the  defendant  Myer  Lissner 
or  to  the  Johnson  for  Senator  Club,  the  question  as  to 
whether  or  not  the  claim  is  one  coming  within  the  statutes 
of  the  state  of  California  for  the  regulation  of  elections 
known  as  the  purity  election  law,  the  question  becomes  a 
question  of  law.  The  purity  of  election  law  contains  a  pro- 
vision to  the  effect  that  any  act  or  omission  made  an  offense 
under  the  general  laws  shall  be  a  violation  of  the  primary 
election  law.  This  provision  is  found  in  section  32,  subdivi- 
sion 3,  of  the  primary  election  law  and  reads  as  follows: 

**  'Any  act  or  omission  declared  to  be  an  offense  by  the 
general  laws  of  this  state  concerning  primaries  and  elections 
shall  also  in  like  case  be  an  offense  concerning  primary 
elections  as  provided  for  by  this  act,  and  shall  be  punished 
in  the  same  manner  and  form  as  therein  provided,  and  all 
the  penalties  and  provisions  of  the  law  governing  elections, 
except  as  herein  otherwise  provided,  shall  apply  in  equal 
force  to  primary  elections  as  provided  for  by  this  act.' 

* 'Under  this  provision  of  the  general  law,  referred  to  in 
the  primary  law,  and  made  a  part  of  it,  there  is  a  provision 
with  regard  to  the  payment  of  claims  incurred  by,  or  on 
behalf  of  a  candidate  at  any  election  held  in  this  state. 
This  provision  makes  it  a  misdemeanor  for  a  candidate,  or 
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eommittee,  to  pay  any  bill  which  is  not  preBented  to  the 
committee  or  candidate  as  the  case  may  be  within  a  certain 
length  of  time  after  the  holding  of  the  election.  The  ques- 
tion involved  in  this  case  is  whether  or  not  it  is  a  claim 
within  the  meaning  of  the  provision  of  the  statute  which 
reads  that  every  claim  must  be  presented  to  such  candidate 
within  ten  days  of  the  date  of  the  election.  In  determining 
that  question  it  will  foe  observed  that  under  the  provision  of 
section  3  [sec.  29,  subd.  4],  the  expenditure  for  the  renting 
of  rooms  necessary  for  the  transaction  of  the  business  of 
the  candidate,  or  committee,  is  a  proper  expense  for  the 
candidate  to  incur.  It  is  provided  in  the  primary  election 
law  that  every  candidate  at  an  election  must  file  a  verified 
statement  of  his  expenses.  This  provision  is  found  in  sec- 
tion 30,  of  Act  1010,  passed  in  1913,  on  page  1379,  the  Stat- 
utes of  1918.  Now,  the  question  involved  here  is  whether  or 
not  this  bill  contracted  for  the  purpose  of  furthering  the 
election  of  Governor  Johnson  as  United  States  Senator, 
comes  within  the  meaning  of  the  law  requiring  that  such 
bill  be  presented  to  the  candidate  within  ten  days  after  the 
date  of  the  election.  The  court  instructs  you,  that  it  does 
come  under  the  provision  of  the  law,  and  for  that  reason 
the  court  instructs  you  to  return  a  verdict  in  this  case  in 
favor  of  the  defendant." 

Upon  the  verdict  returned  by  the  jury  in  accordance  with 
the  foregoing  instruction,  judgment  was  entered  in  favor 
of  the  defendant.    From  that  judgment  the  plaintiff  appeals. 

[1]  If  the  evidence  had  shown  without  conflict  that  the 
plaintiff  rented  the  premises  to  the  defendant  as  the  repre- 
sentative of  the  Johnson  for  Senator  Club,  or  as  the  repre- 
sentative of  the  candidate,  the  case  would  have  been  ap* 
propriate  for  an  instructed  verdict  and  judgment  in  favor 
of  the  defendant.  But  there  is  evidence  tending  to  prove 
that  the  premises  were  rented  to  the  defendant  as  a  person 
acting  solely  in  his  own  behalf;  both  parties  knowing,  how- 
ever, that  defendant  intended  to  have  the  premises  occu- 
pied by  the  Johnson  for  Senator  Club  in  connection  with  the 
candidacy  of  Governor  Johnson  for  nomination  and  elec- 
tion to  the  office  of  United  States  senator.  The  plaintiff  in 
his  testimony  admitted  that  defendant  told  him  that  the 
premises  were  to  be  used  for  headquarters  for  the  purpose 
of  promoting  the  candidacy  of  Governor  Johnson.    ^'Q.  He 
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told  you  that  he  was  representing  Governor  Johnson  or  some 
organization  looking  toward  that  purpose!  A.  Yes,  he  was 
representing — but  I  didn't  recognize  that."  According  to 
plaintiff's  testimony,  he  told  defendant  that  he  would  not 
rent  his  space  to  any  political  organization  or  dub,  but 
would  rent  it  to  the  defendant.  The  defendant  said:  ** Well, 
I  will  rent  the  space."  The  plaintiff  replied:  '*I  will 
rent  you  the  whole  building  if  you  want  it,  but  not  any 
political  organization;  I  will  do  business  with  you  person- 
ally, but  nobody  else." 

Under  this  evidence  and  other  evidence  of  similar  char- 
acter which  was  before  the  court,  the  jury  might  have 
found  that  plaintiff  rented  the  premises  in  question  to  the 
defendant  as  an  individual  and  not  as  a  representative  of 
any  organization,  and  that  the  defendant  under  said  agree* 
ment  of  lease  had  the  authority  and  power  to  use  said 
premises  for  any  purposes  he  might  have  seen  fit  or  proper, 
not  contrary  to  law  or  public  policy.  Plaintiff  requested  the 
court  to  instruct  the  jury  that  if  they  did  so  believe,  then 
that  the  defendant  would  be  personally  liable  to  plaintiff 
for  the  amount  due  for  the  rent  in  accordance  with  such 
agreement.  The  court  refused  this  instruction  and  other 
requested  instructions,  and  instead  thereof  gave  the  instruc- 
tion which  we  have  quoted.  Evidently  this  was  done  upon 
the  theory  that  since  the  plaintiff  knew  that  the  defendant 
intended  to  turn  the  premises  over  to  a  political  organiza- 
tion to  be  used  for  the  purposes  stated  in  said  instruction, 
that,  therefore,  the  lease  itself  was  necessarily  for  a  politi- 
cal purpose  and  that  rent  could  not  be  recovered  thereon, 
except  by  complying  with  the  provisions  of  the  law  for  the 
regulation  of  elections,  known  as  the  purity  of  elections  law. 

In  this  we  think  the  court  erred.  The  owner  of  real 
property  might  allow  his  premises  to  be  used  by  a  candi- 
date or  an  election  committee  without  charging  any  rent 
therefor.  The  owner  of  a  leasehold  interest  in  a  building 
might  do  the  same  thing;  or,  if  he  so  desired,  might  rent 
such  building  to  a  candidate  or  committee  for  political  pur- 
poses. In  the  latter  case  the  rent  would  be  due  from  the 
candidate  or  committee  to  the  holder  of  the  leasehold  in- 
terest, and  not  to  his  lessor,  the  owner  of  the  fee.  Under 
such  circumstances  the  person  renting  the  building  to  the 
candidate  or  committee  would  be  the  person,  and  the  only 
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person,  who  would  be  entitled  to  demand  and  collect  the 
rent,  subject  to  the  limitations  of  the  purity  of  elections  law. 
If  it  be  said  that  this  leaves  open  an  opportunity  for  evasion 
of  the  law,  the  answer  must  be  that  in  cases  where  the  facts 
establish  an  attempted  evasion  and  where  in  reality  the 
owner  is  leasing  to  a  candidate  or  committee,  but  is  using  a 
nominal  go-between  as  lessee  for  the  purpose  of  evading  the 
law,  courts  and  juries  should  be  able  to  deal  properly  with 
any  situation  of  that  kind.  It  is  not  necessary  here  to  go 
further  than  to  say  that  evidence  was  produced  which,  if 
believed  by  the  jury,  would  have  warranted  it  in  finding  that 
the  Johnson  for  Senator  Club  occupied  the  premises  solely 
under  the  authority  and  permission  of  the  defendant,  and 
that  the  defendant's  lease  from  the  plaintiff  was  a  general 
lease  having  no  relation  to  any  candidate  or  election  com- 
mittee. That  issue  should  have  been  presented  to  the  jury 
under  an  appropriate  instruction  which  would  have  per- 
mitted a  verdict  in  favor  of  the  plaintiff,  if  the  jury  had 
found  in  favor  of  the  plaintiff  on  this  issue  of  the  fact. 
The  judgment  is  reversed. 

Shaw,  J.,  and  James,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  19,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  who  did 
not  participate. 
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[Civ.  No.  3001.    Second  Appellate  Dirtrict,  DiTision  One.— November 

20,  1919.] 

ABNO  WARD,  Respondent,  v.  P.  QILDEA,  Appellant. 

[1]  Appeal — Obder  Dkntimo  Nbw  Tbial. — As  an  order  denying  a 
motion  for  a  new  trial  ia  not  the  subject  of  a  separate  appeal,  an 
appeal  from  such  an  order  will  be  dismissed. 

[2]    NeOUOENGB  —  OOUilSION   AT   STBIST   iNTZBSEOnON  —  VIOLATION   OV 

Tbaitic  Bulb— Plbading. — ^In  this  action  for  damages  for  per- 
sonal injuries  sustained  by  the  plaintiff  as  the  result  of  a  collision 
at  a  street  intersection  of  a  motorcycle  upon  which  he  was  riding 
with  an  automobile  driven  by  the  defendant,  the  principal  negli- 
gence complained  of  having  been  that  defendant  failed  to  observe 
the  requirement  of  the  law  that  he  should  yield  the  right  of  way 
to  the  plaintiff,  who  was  in  the  act  of  crossing  the  intersection 
from  the  right  of  the  defendant,  as  required  by  subdivision  (e) 
of  section  20  of  the  Motor  Vehicle  Act,  the  complaint  was  suffi- 
cient in  that  it  did  in  fairly  appropriate  language  show  the  fact 
that  both  parties  were  at  the  point  of  intersection  of  the  streets 
and  about  to  cross  the  same,  and  contained  a  general  allegation 
that  the  defendant,  "disregarding  the  rights  of  the  plaintiff  and 
his  right  of  way  at  said  crossing,  did  wrongfully,  csjrelessly,  and 
willfully  drive  his  said  automobile  on  to  and  over  the  said  cross- 
ing while  plaintiff  was  crossing  the  same." 

[8]  Id.— Relativb  Position  of  Pabties  —  OoNFUcmNo  Tbsthcont  — 
Finding — Appeal. — ^In  such  an  action,  even  though  there  is  much 
evidence,  amply  corroborated,  tending  to  show  that  the  relative 
position  of  plaintifl's  motorcycle  and  defendant's  automobile  imme- 
diately before  the  accident  was  not  as  testified  to  by  plaintiff,  and 
the  plaintiff's  testimony  in  that  regard  stands  practically  alone, 
unless  the  admitted  and  uncontradicted  facts  are  sufficient  to  show 
that  the  plaintiff's  testimony  could  not  be  true,  the  decision  of 
the  trial  judge  upon  the  disputed  point  is  final  and  conclusive. 

[4]  Id. — Confuotinq  TBstimont — Cbedibilitt  or  Witnesses — ^Find- 
ing of  Tbial  Ooubt— Appellate  Beyiew. — ^In  considering  the  suffi- 
ciency of  the  testimony  wherever  a  confiict  is  shown,  it  is  the 
appellate  court's  duty  to  accept  the  finding  of  the  trial  court 
upon  disputed  points. 

8.  Bights  and  duties  of  automobile  driven  with  reference  to 
Bftotorcydes,  note,  Ann.  Oas.  1916E,  676. 

Liability  for  collision  between  automobile  and  another  vehicle  at 
or  near  corner  of  streets  or  highways,  notes,  Ann.  OaSw  1917A,  221; 
Li.  &.  A.  1916A,  745. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.    W.  H.  Thomas^  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tipton  &  Cailor  for  Appellant. 

Head  &  Marks  for  Bespondent. 

JAMES,  J. — ^In  this  action  plaintiff  was  awarded  judg- 
ment for  a  sum  of  money.  The  recovery  allowed  him  was 
based  upon  a  cause  of  action  in  which  plaintiff  alleged  that 
the  defendant  had  carelessly  and  negligently  operated  an 
automobile  so  as  to  cause  it  to  collide  with  a  motorcycle 
upon  which  the  plaintiff  was  riding.  An  appeal  is  taken 
from  the  judgment  and  also  from  an  order  denying  a  mo- 
tion for  a  new  trial.  [1]  As  the  last-named  order  was 
not  the  subject  of  a  separate  appeal,  the  appeal  therefrom 
should  be  dismissed. 

The  principal  act  of  negligence  complained  of,  and  which 
charge  was  sustained  by  the  court  in  its  findings,  was  that  the 
defendant  at  the  intersection  of  two  streets  failed  to  observe 
the  requirement  of  the  law  that  he  should  yield  the  right 
of  way  to  the  plaintiff,  who  was  in  the  act  of  crossing  the 
intersection  from  the  right  of  the  defendant.  (Sec.  20, 
Motor  Vehicle  Act  of  1915;  Stats.  1915,  p.  397.)  Subdivi- 
sion  (e)  of  the  section  referred  to  provides  as  follows:  **  (e) 
.  .  .  the  operator  of  a  vehicle  approaching  an  intersection 
of  the  public  highway  shall  yield  the  right  of  way  to  a 
vehicle  approaching  such  intersection  from  the  right  of 
such  first  named  vdiicle.'' 

[2]  It  is  first  contended  on  behalf  of  appellant  that  the 
complaint  was  insufficient  in  its  statement  of  a  cause  of 
action  in  that  it  did  not  show  that  the  plaintiff  was  at  the 
I>oint  of  intersection  when  the  defendant  started  to  make 
the  crossing.  We  think  that  the  complaint  did  in  fairly 
appropriate  language  show  the  fact  that  both  parties  were 
at  the  point  of  intersection  of  the  streets  and  about  to  cross 
the  same.  The  complaint,  too,  contained  a  general  allega- 
tion that  the  defendant,  ''disregarding  the  rights  of  the 
plaintiff  and  his  right  of  way  at  said  crossing,  did  wrong- 
fully,  carelessly,   and   willfully   drive   his   said   automobile 
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on  to  and  over  the  said  crossing  while  plaintiff  was  crossing 
the  same.''  The  findings  of  the  court  also,  we  think,  were 
suflBciently  within  the  issues  made  by  the  pleadings  and  cov- 
ered all  material  issues  tendered.  The  principal  contention 
of  defendant  is  that  the  findings  were  not  sustained  by  the 
evidence.  It  is  urged  that  not  only  was  the  weight  of  the 
evidence  on  the  side  of  the  defendant,  but  that  such  weight 
wbs  not  opposed  by  any  substantial  evidence — in  other 
words,  that  any  testimony  shown  to  have  been  given  by  the 
plaintiff  as  to  the  facts  material  to  liability  on  the  part  of 
the  defendant  was  inherently  improbable.  This  contention, 
of  course,  is  designed  to  meet  the  rule  of  appellate  review 
which  forbids  an  appellate  court  to  disturb  a  decision  of 
fact  where  there  is  any  substantial  conflict  in  the  evidence. 
So  far  as  the  apparent  weight  of  evidence  is  concerned, 
judged  by  the  narrative  presented  in  the  record,  we  may 
well  agree  with  appellant  that  there  was  much  evidence, 
amply  corroborated,  which  tended  not  only  to  show  that  at 
the  time  of  the  accident  the  plaintiff  was  traveling  on  his 
motorcycle  at  a  high  rate  of  speed,  but  that  at  the  time  de- 
fendant entered  the  intersection  of  the  two  highways  the 
plaintiff  was  at  a  distance  of  about  145  feet  from  such 
intersection.  If  such  was  the  situation  of  the  parties,  of 
course  the  rule  of  the  road  announced  in  the  Motor  Vehicle 
Act  was  not  applicable  and  defendant  would  have  had  clear 
right  to  make  the  crossing  in  advance  of  the  plaintiff.  The 
plaintiff's  testimony  as  to  the  situation  of  himself  and  the 
defendant  immediately  before  the  accident  stands  practically 
alone.  [3]  However,  unless  the  admitted  and  uncontra- 
dicted facts  are  suflBcient  to  show  that  the  plaintiff's  testi- 
mony could  not  be  true,  the  decision  of  the  trial  judsre  upon 
the  disputed  point  is  final  and  conclusive.  It  is  claimed  by 
appellant  that  respondent's  statements  given  in  evidence 
were  utterly  contrary  to  the  physical  facts,  as  well  as  tlie 
teetiraony  of  other  witnesses.  Leaving  out  for  the  moment 
the  character  of  the  damage  wrougrht  by  the  collision,  it 
must  be  said,  we  think,  that  the  statement  of  the  plaintiff 
that  he  reached  the  point  of  intersection  simultaneously  with 
the  defendant,  notwithstanding  that  other  witnesses  disputed 
with  him  directly  as  to  that  fact,  furnished  some  tanprible 
iind  substantial  evidence  which  would  support  the  finding 
of  the  court  made  in  his  favor. 
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It  was  shown  that  the  motorcycle  struck  the  automobile  im- 
mediately back  of  the  right-hand  front  wheel ;  that  the  fender 
or  mud-guard  of  the  automobile  was  bent  in  at  that  point  and 
that  the  foot-board  on  the  same  side  was  forced  to  the  rear, 
bending  some  of  its  attachments  until  the  rear  mud-guard 
rested  against  the  rear  wheel,  so  as  to  completely  block  it. 
PlaintiflE  testified  that  he  had  slowed  down  at  the  street  inter- 
section to  about  ten  miles  an  hour,  and  that  when  he  saw 
that  the  defendant  was  about  to  cross  in  front  of  him  he 
applied  his  brakes  and  at  the  moment  of  collision  his  machine 
was  not  moving  more  than  three  or  four  miles  per  hour. 
Defendant  argues  that,  considering  the  damage  wrought,  it 
would  b©  impossible  for  such  to  have  resulted  had  the 
motorcycle  been  traveling  only  at  the  rate  specified  by  the 
plaintiff.  It  was  further  shown  by  the  defendant  that  by 
reason  of  the  impact  the  throttle  rod  was  bent  on  the 
automobile  to  such  a  position  as  to  force  open  the  throttle, 
which  caused  the  automobile  to  jump  forward  rapidly.  The 
automobile  did  progress  for  the  distance  of  possibly  half  a 
block  before  it  was  stopped.  Plaintiff  was  thrown  to  the 
ground  and  the  motorcycle  was  damaged  considerably.  We 
do  not  think  it  proper  for  an  appellate  court  to  enter  upon 
a  solution  of  the  problem  in  physics  presented  in  order  to 
reach  the  results  claimed  by  the  appellant.  Just  how  much 
the  original  impact  of  the  motorcycle  contributed  to  cause 
the  resultant  damage,  we  cannot  here  determine.  It  might 
reasonably  have  been  that  the  first  impact  disarranged  the 
throttle  and  that  when  the  automobile  started  suddenly  for- 
ward, as  described  by  the  defendant,  the  foot-board  was 
forced  backward  and  that  the  major  x>ortion  of  the  damage 
was  caused  by  this  after-movement.  Sufficient  has  been 
stated,  we  think,  to  illustrate  the  point  that  it  cannot  be 
determined  from  the  record  here  presented  that  the  court 
should  have  disregarded  the  testimony  of  the  plaintiff  be- 
cause it  was  unbelievable.  [4]  Trial  judges  have  the  ad- 
vantage of  having  the  witnesses  testify  in  their  presence 
and  can  better  judge  of  their  credibility  by  their  appear- 
ance, attitude,  and  manner  of  testifying  than  can  appel- 
late courts  hearing  the  testimony  from  the  cold  printed 
page.  For  such  reason,  in  considering  the  point  as  to  the 
sufiSciency  of  the  testimony  wherever  a  conflict  is  shown, 
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it  is  the  appellate  court's  duty  to  accept  the  finding  of  the 
trial  court. 

The  appeal  from  the  order  denying  a  motion  for  new 
trial  is  dismissed.    The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[Civ.  No.  8112.    Fiist  Appellate  DiBtriet,  Diviflion  One.— NoTember  21, 

1919.] 

UNITED  CASTING  COMPANY   (a  Corporation),  Appel- 
lant,  V.  J.  C.  DUNCAN,  Bespondent 

[1]  Costs  —  Tims  of  Bkbvici  and  FiiUNa  Memorandum  —  Nonoom- 
PUANGi  With  Statuti. — Service  of  a  memorandom  of  eoBts  and 
neeessarj  disbursements  five  days  after  notice  of  decision  and  de- 
livery thereof  to  the  clerk  the  next  day  does  not  constitute  a  com* 
pliance  with  the  requirements  of  section  1033  of  the  Code  of  Civil 
Procedure. 

[2]  Pleading — Action  roB  Monet  Dtte— Cboss-oomplaint  fob  Dam- 
ages NOT  Permitted. — In  an  action  for  money  due  for  ^ods, 
wares,  and  merchandise  sold  and  delivered  by  plaintiff  to  defend- 
ant, the  defendant  by  way  of  cross-complaint  eannot  recover  dam- 
ages for  conversion  of  a  trenching-maehine,  worked  by  fraud, 
the  events  pleaded  not  happening,  and  the  cause  of  action  not 
arising,  until  seven  months  after  the  eommeneement  of  plaintiff's 
action. 

[8]  Id.— When  Cboss-gomplaint  Maintainable. — ^A  cross-complaint 
can  be  maintained  only  when  the  defendant  seeks  affirmative  re- 
lief relating  to  or  depending  upon  the  contract,  or  transaction 
upon  which  the  action  is  brought,  or  affeeting  the  property  to 
which  the  action  relates. 

[4]  Id.  —  Independent  Countebclaims  —  Cboss-complaint  not  Pbb- 
MiiTEDd — ^Persons  having  independent  claims  against  each  other, 
the  relief  authorized  in  one  having  no  relation  to  that  which  can 
be  given  in  the  other,  nor  in  any  manner  affecting  it,  are  not  per- 
mitted to  settle  them  all  in  one  action  upon  the  sole  ground  that, 
as  they  are  in  court  contending  against  each  other,  with  respect 
to  one  case,  or  dispute,  they  should  at  that  time  and  place  settle 
all  other  matters  of  controversy  existing  between  them. 

[5]  Id. — Detebmination  of  Right  to  Maintain  Cboss-oomplaint— 
Confusion  of  Cause  of  Action  With  Remedy  Pubsued. — ^In  de- 
termining whether  a  given  cause  of  action  existing  in  favor  of 
the  defendant  and  against  the  plaintiff  is  proper  subject  matter 
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for  a  eross-eoinplainty  plaintifTs  cause  of  action  must  not  be  con- 
fused with  the  remedy  pursued  in  its  enforcement,  or  tho  means 
by  which  plaintiff  seeks  to  effectuate  its  obligation  against 
defendant. 

APPEAL  from  a  judgment  of  fhe  Superior  Court  of  Los 
Angeles  County;  also  appeal  from  an  order  denying  a  mo- 
tion to  set  aside  an  order  striking  out  a  cost  bill.  Fred  H. 
Tafty  Judge.    Judgment  reversed;  order  affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wm.  T.  McNeely  for  Appellant. 

Barstow,  Bohe  &  Jeffers  and  John  S.  Steely  for  Respond- 
ent 

WASTE,  P.  J.— Plaintiflf,  the  appellant  here,  brought  this 
action,  alleging  the  defendant  to  be  indebted  to  it  for  steel, 
iron  work,  and  materials,  for  which  defendant  agreed  to 
pay  the  sum  of  $2,296.15,  with  interest.  As  a  separate 
cause  of  action  it  pleaded  an  account  stated  for  the  same 
amount.  Defendant,  by  his  answer,  admitted  that  plaintiff 
sold  the  goods,  wares,  and  merchandise,  alleging  that  they 
were  sold,  not  to  defendant,  but  to  defendant  and  one 
C.  L.  Powell,  who  were,  at  the  time  of  such  sales,  doing 
business  as  partners  together  in  the  building  and  completing 
of  sewer  contracts,  and  that  all  of  the  materials  were  used 
by  the  partnership  in  said  work,  and  for  their  joint  benefit, 
rJl  of  which  was  well  known  to  the  plaintiff  at  the  time, 
and,  further,  that  the  entire  claim  of  plaintiff  with  interest 
and  costs  was  paid  on  or  about  the  eighteenth  day  of  Febru- 
ary, 1916,  which  date  was  long  after  the  suit  brought,  by 
receiving  property  of  defendant  more  than  sufficient  to  pay 
the  same. 

By  way  of  cross-complaint,  the  gist  of  which  is  here  given, 
defendant  further  alleged  that,  coincident  with  the  com-j 
mencement  of  this  action,  plaintiff,  in  order  to  secure  the 
claim  sued  upon  here,  caused  an  attachment  to  be  issued 
against  him,  and  levied  on  a  trenching  machine,  the  property 
of  the  partnership;  that  later  the  Los  Angeles  Lime  Com- 
pany, a  corporation,  in  another  suit  against  him,  caused  to 
be  levipd  a  second  attachment  against  said  machine  to  secure 
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to  it  the  payment  of  a  claim,  amounting  to  $1,226.12, 
with  interest  and  costs,  which  attachment  was  made  sub- 
ject to  the  attachment  of  the  plaintiff  in  this  action;  that 
said  machine  was  worth  the  sum  of  seven  thousand  five  hun- 
dred dollars;  that  Harper  &  Reynolds  Company,  a  corpora- 
tion, holding  a  judgment  against  defendant  in  the  sum  of 
$272.31  and  costs,  caused  an  execution  to  foe  levied  on  the 
trenching-machine,  subject  to  the  two  prior  attachments,  and 
that  the  plaintiff  purchased  the  same  at  the  resulting  ex- 
ecution sale  on  February  18,  1916  (the  date  on  which  it  was 
alleged  the  claim,  herein  sued  upon,  was  paid),  due  notice 
of  which  sale  was  given  by  the  sheriff,  for  the  sum  of 
$288.65,  and  took  possession  thereof;  that  at  the  execution 
sale  plaintiff  and  the  Los  Angeles  Lime  Company  conspired 
together  for  the  purpose  of  hindering  and  delaying  defend- 
ant from  purchasing  the  machine  at  said  sale,  and  from 
securing  other  persons  to  bid  thereon,  all  for  the  purpose 
of  cheating  and  defrauding  the  partnership  out  of  their 
property;  that  under  said  agreement  the  Los  Angeles  Lime 
Company  and  the  plaintiff  each  released  its  attachment 
against  the  machine,  and  plaintiff  secretly,  and  without 
giving  defendant  an  opportunity  to  repay  plaintiff  the 
amount  it  paid  therefor,  sold  it  to  parties  unknown  to  de- 
fendant for  the  sum  of  four  thousand  five  hundred  dollars, 
but  did  not  satisfy  the  claim  of  the  Los  Angeles  Lime  Com- 
pany, or  its  claim  against  defendant;  that  by  reason  of  the 
purchase  and  sale  of  the  trenching-machine,  plaintiff  has 
ample  funds  in  its  hands,  and  more  than  sufficient  to  pay 
itself,  and  the  claim  of  the  Los  Angeles  Lime  Company ;  that 
because  of  the  acts  of  plaintiff,  as  stated,  defendant,  and 
his  partner,  have  been  defrauded  out  of  their  property  and 
damaged  thereby  in  the  amount  of  seven  thousand  live  hun- 
dred dollars.  Defendant's  prayer  is  that  plaintiff  be  given 
judgment  for  the  amount  sought  in  this  action,  less  the 
amount  of  $223.37,  alleged  to  have  been  paid  thereon,  and 
that  defendant  have  judgment  against  plaintiff,  for  tbe 
difference  between  the  claim  of  plaintiff  and  the  amount  for 
which  it  is  alleged  plaintiff  sold  the  machine.  After  its 
general  demurrer  to  this  cross-complaint  overruled,  the  plain- 
tiff  answered,  specifically  denying  all  its  allegations. 

When  the  case  came  on  for  trial,  it  was  stipulated  that 
all  the  allegations  of  plaintiff's  amended   complaint   were 
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tme,  and  that  the  only  issues  before  the  court  were  those 
framed  by  the  cross-complaint  of  defendant  and  the  answer 
of  plaintiff  thereto.  Thereupon,  plaintiff's  counsel  objected 
to  the  introduction  of  any  evidence  in  support  of  the  alle- 
gations of  the  cross-complaint,  on  various  grounds^  among 
them  being  that  the  matters  set  forth  in  the  pleading  do 
not  relate  to,  or  depend  on,  the  contract,  or  transaction, 
upon  which  the  action  is  brought ;  that  the  facts  pleaded  are 
not  sufScient  to  entitle  defendant  to  a  cross-complaint 
against  plaintiff  in  this  action;  that  they  do  not  amount  to 
a  statement  of  a  cause  of  action  amounting  to  a  fraud  or 
conspiracy,  and  generally  do  not  constitute  a  cause  of  action 
against  plaintiff.  This  objection  was  overruled,  and  the 
testimony  received.  The  court  found,  in  substance,  that  all 
the  allegations  of  the  cross-complaint  were  true  and  that 
''plaintiff  obtained  possession  of  defendant's  machine  unlaw- 
fully, and  without  just  compensation,  and  converted,  or  ap- 
propriated the  same  to  its  own  use,  without  the  knowledge 
or  consent  of  defendant;  that  said  conversion  took  place 
on  the  eighteenth  day  of  February,  1916."  It  is  therefore 
apparent  that  the  trial  court  took  the  view  that  the  acts  of 
the  plaintiff  amounted  to  a  conversion  of  the  partnership 
property  in  the  premises,  and  worked  a  payment  of  the 
claim  sued  upon.  It  expressly  finds  that  ''it  is  not  true 
that  defendant  has  not  paid  said  sums  .  .  .  and  it  is  also 
true  that  the  balance  due  to  the  plaintiff  from  the  defendant 
on  the  claim  set  out  in  plaintiff's  amended  complaint  was 
fully  paid  on  the  eighteenth  day  of  February,  1916,  as  here- 
inafter stated."  Then  follow  specific  findings  in  practically 
the  language  of  the  cross-complaint.  Judgment  was  entered 
in  favor  of  defendant  and  against  plaintiff  in  the  sum  of 
$2,002.96,  with  interest  and  costs,  that  amount  being  the 
value  of  the  machine  found,  less  the  amount  of  plaintiff's 
claim,  sued  on  here,  plus  an  amount  found  to  have  been  paid 
by  defendant  thereon.  Plaintiff  made  a  motion  for  a  new 
trial,  which  was  denied. 

There  are  three  appeals,  one  from  the  judgment,  one  from 
the  order  of  the  lower  court  denying  plaintiff's  motion  to 
set  aside  the  order  striking  out  plaintiff's  cost  bill,  and 
the  third  from  the  order  denying  plaintiff's  motion  for  a 
new  trial.  The  amendment  of  1915  to  section  963  of  the 
Code  of  Civil  Prooedure  (Stats.  1915,  p.  209)  does  not  allow 
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au  appeal  from  an  order  denying  a  motion  for  a  new  triaL 
(Oray  v.  Cott(yn,  174  Cal.  256,  [162  Pac.  1019] ;  Anderson 
V.  Adler,  42  CaL  App.  776,  [184  Pac.  42].)  That  appeal 
is  unauthorized  and  must  be,  and  ia,  dismissed.  On  the 
appeal  from  the  judgment,  however,  the  order  refusing  the 
new  trial  may  be  reviewed. 

[1]  Appellant  served  upon  defendant  a  memorandum  of 
the  items  of  its  costs,  and  necessary  disbursements  in  the 
action  on  March  29,  1917,  five  days  after  notice  of  the  de- 
cision of  the  court,  but  did  not  deliver  it  to  the  clerk  until 
the  next  day.  This  was  not  a  compliance  with  the  require- 
ment of  section  1033  of  the  Code  of  Civil  Procedure,  which 
provides  that  the  party  claiming  costs  must  both  deliver  the 
cost  bill  to  the  clerk,  and  serve  the  same  upon  the  adverse 
party,  within  five  days  after  notice  of  the  decision  of  the 
court.  The  cost  bill  was,  therefore,  properly  stricken  from 
the  files. 

[2]  Appellant  contends  that  the  cause  of  action  set  up 
in  defendant's  cross-complaint  does  not  relate  to,  or  depend 
upon,  the  transaction  on  which  plaintiff  brought  its  action. 
We  think  this  contention  is  correct.  Plaintiff's  action  was 
one  for  money  due  for  goods,  wares,  and  merchandise  sold 
and  delivered  by  it  to  defendant,  and  upon  an  account 
stated  by  and  between  the  parties.  Defendant's  cross-com- 
plaint sounds  in  tort,  to  wit,  a  conversion  worked  by  fraud, 
and  attempts  to  allege  a  conspiracy  on  the  part  of  plaintiff, 
the  Los  Angeles  Lime  Company,  and  their  attorneys,  to 
deprive  defendant  and  his  partner,  Powell,  of  the  trench- 
ing-machine,  the  events  pleaded  not  happening,  and  the 
cause  of  action  not  arising  until  seven  months  after  the 
commencement  of  this  action.  For  the  injury  alleged  by 
defendant  to  have  been  suffered  by  reason  of  this  tort,  he 
seeks  compensation  in  damages. 

[3]  The  right  to  file  a  cross-complaint  in  a  pending  ac- 
tion is  found  in  the  provision  of  section  442  of  the  Code 
of  Civil  Procedure,  which  reads:  ** Whenever  the  defendant 
seeks  afSrmative  relief  against  any  party,  relating  to  or 
depending  upon  the  contract  or  transaction  upon  which  the 
action  is  brought,  or  affecting?  the  property  to  which  the 
action  relates,  he  may,  in  addition  to  his  answer,  file  at 
the  same  time,  or  by  permission  of  the  court  suboequently, 
a  cross-complaint."     A  cross-complaint  can  be  maintained 
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only  when  the  defendant  seeks  afBrmative  relief  relating  | 
to  or  depending  upon  the  contract,  or  transaction  upon 
which  the  action  is  brought,  or  aflfecting  the  property  to 
which  the  action  relates.  [4]  Persons  having  independent! 
claims  against  each  other,  the  relief  authorized  in  one  hav- 
ing no  relation  to  that  which  can  be  given  in  the  other,  nor 
in  any  manner  affecting  it,  are  not  permitted  to  settle  them 
all  in  one  action  upon  the  sole  ground  that,  as  they  are  in 
court  contending  against  each  other,  with  respect  to  one 
case,  or  dispute,  they  should  at  that  time  and  place  settle 
all  other  matters  of  controversy  existing  between  them. 
{Meyer  v.  QuiggU,  140  Cal.  495,  499,  [74  Pac.  40] ;  Clark  v. 
Kelley,  163  Cal.  207,  209,  [124  Pac.  846].) 

In  an  action  brought  to  recover  for  services  rendered,  the 
court  held  that  damages  arising  by  reason  of  an  excessive 
attachment  levied  on  defendant's  property  in  the  same  ac- 
tion could  not  be  pleaded  by  way  of  cross-complaint.  {Jef- 
freys V.  Hancock,  57  Cal.  646.)  In  a  suit  to  recover  on 
promissory  notes,  and  for  goods,  wares,  and  merchandise, 
the  defendant,  by  way  of  cross-complaint,  claimed  damages 
by  reason  of  the  plaintiff  causing  an  attachment  to  be  un- 
justifiably and  illegally  levied  in  the  same  case.  The  court 
held  that  it  was  an  attempt  on  the  part  of  defendant,  in  an 
action  to  recover  a  money  judgment  founded  on  contract, 
to  set  up,  as  the  foundation  of  the  cross-complaint,  a  tres- 
pass committed  by  the  plaintiff  on  property  of  the  defendant 
after  the  commencement  of  the  action,  and  that  the  lower 
court  erred  in  admitting  evidence  in  support  thereof. 
{Waugenheim  v.  Oraham,  39  Cal.  169.)  While  there  is  lan- 
guage in  the  decision  in  apparent  conflict  with  this  holding, 
it  was  later  pointed  out  by  the  supreme  court  that  such 
"determination  was  not  absolutely  essential  to  the  decision 
in  the  case.'*  {Clark  v.  Kelley,  supra.)  In  Olide  v.  Kayser, 
142  Cal.  419,  [76  Pac.  50],  an  action  for  claim  and  delivery 
of  cattle,  it  was  held  that  the  defendant  could  not  recover 
by  way  of  cross-complaint  for  injury  by  plaintiff's  cattle 
to  his  realty.  The  court,  in  that  case,  in  construing  section 
442  ( supra) y  quoted  from  Abbott's  Law  Dictionary,  as  fol- 
lows: "The  term  *  transaction'  in  a  statute  limiting  counter- 
claims to  demands  arising  out  of  the  same  transaction, 
intends  some  commercial  or  business  negotiation,  and  not  a 
wrong  of  violence  or  fraud." 
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[5]  Defendant's  alleged  cause  of  action  does  relate  to, 
or  depend  upon,  the  sale,  by  plaintiff  to  defendant,  of  cer- 
tain materials  used  by  him,  and  for  which  he  had  not 
paid.  That  was  the  transaction  upon  which  the  action  was 
brought.  Some  of  the  initial  steps,  asserted  by  defendant 
to  be  a  part  of  the  alleged  conspiracy  to  defraud  him,  were 
taken  in  the  proceeding  instituted  by  plaintiff  to  recover 
on  its  cause  of  action,  but  plaintiff's  cause  of  action  must 
not  be  confused  with  the  remedy  pursued  in  its  enforcement, 
or  the  means  by  which  plaintiff  sought  to  effectuate  its 
obligation  against  defendant.  (Frost  v.  Witter,  132  CaL 
421,  426,  [84  Am.  St.  Rep.  53,  64  Pac.  705].) 

The  facts  alleged  being  improperly  pleaded  by  way  of 
cross-complaint,  the  trial  court  erred  in  admitting,  over  the 
timely  objection  of  plaintiff,  any  testimony  in  support 
thereof.  The  judgment  entered  is  unsupported,  and  a  new 
trial  should  have  been  granted. 

Consideration  of  the  claim  of  the  appellant  that  the  court 
should  have  ascertained,  and  included  in  its  judgment,  the 
amount  of  the  costs  plaintiff  had  incurred  prior  to  Febru- 
ary 18,  1916,  is  rendered  unnecessary  by  the  determination 
we  have  reached  upon  the  major  contention.  The  order 
striking  the  cost  bill  of  appellant  from  the  files  is  affirmed. 

The  judgment  is  reversed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 


[Civ.  No.   2429.    Second  Appellate  Distriet,  DivlBion  One.— Kovember 

21,  1919.] 

LILLIAN  A.  WARD,  Respondent,   v.   ELIZABETH   LY- 
MAN ANDREWS,  Administratrix,  etc..  Appellant 

[1]  Agenot  —  Obatuitous  Agekt  —  Duty  Toward  Principal. — A, 
gratuitous  agent  is  bound  to  use  the  same  degree  of  good  faith 
toward  his  prineipal  as  an  agent  for  compensation. 

[2]  Id. — Right  or  Agent  to  Makx  PsoriT. — An  agent,  while  deating 
for  his  principal,  cannot  make  an/  profit  for  himself  out  of  the 
transaction   being  conducted   by   him. 

2.  Right  of  principal  to  recover  from  agent  commissions  whick 
latter  received  from  other  partj  to  oontract,  note,  28  Lb  Bb  A, 
(K.  8.)  952. 
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[3]  Id. — ^AonoN  to  Bbooveb  Secret  Pbohts — Admission  or  Agbnct 
IN  Answer — Retdsal  of  Psbmission  to  Stbikb  Ottt — Discretion 
or  Court. — In  this  action  to  recover  a  given  sum  of  money  alleged 
to  have  been  received  by  the  defendant  aa  a  secret  profit  in  a 
transaction  wherein  he  was  acting  as  agent  for  the  plaintiff,  the 
defendant  in  his  testimony  having  denied  that  he  had  assumed  the 
eonfidential  relation  of  agent  toward  the  plaintiff,  the  court  acted 
within  its  discretion  in  refusing  the  defendant  leave,  both  at  the 
opening  and  close  of  the  trial,  to  strike  from  his  answer  an  allega- 
tion that  "by  the  employment  of  his  skill,  knowledge  and  experi- 
ence and  acting  in  behalf  of  plaintiff,  he  induced  the  owner  of 
said  furniture  and  furnishings  to  accept^  a  stated  sum  of  money. 

[4]  Id. — ^Evidence — Subsequent  Admissions  or  Defendant  to  Thisd 
Person. — In  such  action,  testimony  of  a  third  person  which  re- 
ferred to  a  conversation  had  with  the  defendant  a  considerable 
time  subsequent  to  the  purchase  of  the  lodging-house,  but  which 
was  corroborative  of  the  fact,  as  claimed  by  the  plaintiff,  that  she 
was  being  guided  by  the  advice  of  the  defendant,  all  of  which  was 
relative  to  the  question  of  the  claimed  agency  relationship,  was 
competent,  even  though  not  entitled  to  great  weight. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    John  W.  Shenk,  Judge.    Affirmed. 

The  faets  are  stated  in  the  opinion  of  the  court 

Griffith  Jones,  James  W.  Bell,  W.  J.  Ford  and  Warren 
L.  Williams  for  Appellant. 

Constan  Jensen  for  Respondent. 

JAMES,  J. — ^Appeal  from  a  judgment  entered  in  favor 
of  the  plaintiff.  The  action  was  brought  to  recover  the  sum 
of  one  thousand  dollars.  Plaintiff,  in  her  complaint,  alleged 
facts  showing  that  the  defendant,  while  acting  as  her  agent 
in  negotiating  for  the  purchase  of  certain  furniture,  fur- 
nishings, and  lease  of  an  apartment  house,  made  a  profit  of 
the  sum  mentioned  without  her  knowledge  or  approval. 
The  facts  alleged  show  that  the  agency  was  gratuitous;  that 
plaintiff  was  a  widow,  and  that  defendant  had  been  a  friend 
of  her  late  husband  and  herself.  The  allegations  were,  in 
part,  as  follows:  ''That  defendant  at  all  said  times  stated 
and  represented  to  plaintiff  that  he  was  her  friend  and  had 
been  the  friend  of  her  deceased  husband;  that  he  was  en- 
gaged   in   the  real   estate   and   apartment   house   brokerage 
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business  and  had  had  many  years'  experience  in  such  busi- 
ness; that  by  reason  of  such  friendship  and  such  experience 
he  could  and  would  aid  plaintiff  in  investing  her  money  in 
the  manner  she  stated,  as  aforesaid,  and  could  and  would  do 
so  without  receiving  or  expecting  any  compensation  from 
plaintiff  therefor."  The  undisputed  evidence  showed  that 
defendant  did  negotiate  for  the  purchase  of  furniture,  fur- 
nishings, and  lease  of  an  apartment  house,  and  that  a  deal 
was  consummated  whereby  plaintiff  became  the  owner  of  the 
same  at  a  price  of  twelve  thousand  dollars.  The  first  price 
made  by  the  owner  of  the  place  was  twelve  thousand  five 
hundred  dollars.  The  owner  took  up  the  matter  of  paying 
a  commission  with  the  defendant  and  they  finally  agreed 
upon  a  price  of  twelve  thousand  dollars,  out  of  which  de- 
fendant was  to  receive,  and  did  receive,  the  sum  of  one 
thousand  dollars.  Upon  making  discovery  that  the  defend- 
ant had  been  paid  the  amount  mentioned,  plaintiff  brought 
this  action. 

The  court  made  findings  in  accordance  with  the  facts 
alleged,  and  it  may  be  said  that  there  was  ample  evidence 
to  show  that  defendant  assumed  the  duties  of  an  agent 
toward  the  plaintiff.  There  was  evidence  also  showing  that 
the  defendant,  after  the  deal  was  consummated,  had  made 
statements  to  third  persons  to  the  effect  that  he  had  made 
no  profit  on  the  deal.  In  his  own  testimony  the  defendant, 
while  admitting  his  friendship  and  acquaintance  with  the 
plaintiff  and  her  deceased  husband,  denied  that  he  had  as- 
sumed the  confidential  relation  of  agent  toward  the  plain- 
tiff. This  testimony,  however,  merely  presented  a  conflict 
in  the  evidence  which  the  trial  judge  had  the  duty  to  re- 
solve and  as  to  which  conflict  this  court  can  have  no  con- 
cern. [1]  That  a  gratuitous  agent  is  bound  to  use  the  same 
degree  of  good  faith  toward  his  principal  as  an  agent  for 
compensation  is  clearly  settled  beyond  any  room  for  dispute. 
Mr.  Mechem,  in  his  work  on  Agency,  second  edition,  at 
paragraph  1223  et  seq.,  restates  the  rule  and  cites  authori- 
ties thereunder.  We  quote  from  paragraph  1226  of  the 
same  work:  **In  accordance  with  this  rule,  where  one  who 
while  pretending  to  act  as  the  agent  of  the  purchaser  of 
certain  real  estate,  was  in  reality  acting  as  the  agent  of  the 
seller,  and  received  as  his  compensation  from  the  seller  a 
note  given  by  the  purchaser  as  part  of  the  purchase  price. 
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it  was  held  that  he  should  be  restrained  from  eaforcing  pay-  ,, 
ment  of  the  note,  and  that  it  should  be  delivered  up  and 
canceled."  [2]  A  number  of  illustrations  are  given  by 
the  text-writer,  all  of  which  are  in  harmony  with  the  in- 
variable rule  that  an  agent  cannot,  while  dealing  for  his 
principal,  make  any  profit  for  himself  out  of  the  transaction 
being  conducted  by  him. 

Appellant  makes  the  i>oint  that  the  complaint  fails  to 
state  a  cause  of  action,  but,  as  we  have  already  said,  we 
think  the  allegations,  while  perhaps  needlessly  prolix,  were 
sufiScient  to  show  that  the  obligation  assumed  by  the  defend- 
ant was  that  of  an  agent. 

[3]  The  defendant,  in  his  answer,  alleged  in  one  of  the 
paragraphs  that  ''by  the  employment  of  his  skill,  knowledge, 
and  experience  and  acting  in  behalf  of  plaintiff,  he  induced 
the  owner  of  said  furniture  and  furnishings  to  accept  the 
sum  of  twelve  thousand  dollars."  Both  at  the  opening  and 
close  of  the  trial  a  motion  was  made  by  the  defendant  to 
amend  the  answer  by  striking  out  this  clause,  which  the 
court  refused  to  allow  to  be  done.  At  the  point  in  the 
proceedings  where  this  motion  to  amend  was  made,  the  court 
undoubtedly  had  discretion  to  refuse  the  leave  asked  for. 

Another  alleged  error  is  predicated  upon  the  fact  that 
plaintiff  was  allowed  to  testify  to  a  conversation  that  oc- 
curred between  her  husband  and  the  defendant  at  the  time 
of  the  husband's  last  illness.  In  this  regard  the  witness 
stated:  '*The  conversation  was  just  simply  that  he  asked 
Mr.  Andrews  to  look  after  my  affairs  and  Mr.  Andrews  con- 
sented." While  the  answer  was  objectionable  as  being  ex- 
pressive of  the  conclusion  of  the  witness,  at  the  same  time 
the  witness  was  fully  cross-examined  as  to  the  conversation 
that  there  occurred,  and  we  think  the  error  of  the  court  in 
refusing  to  strike  out  the  statement  was  not  so  prejudicial 
as  to  require  a  reversal  for  that  reason  alone. 

[4]  We  think  that  the  testimony  given  by  Carl  Bron- 
8on,  which  referred  to  a  conversation  he  had  had  with  the 
defendant  a  considerable  time  subsequent  to  the  purchase 
of  the  lodging-house,  was  competent,  even  though  not  en- 
titled to  great  weight.  It  was  corroborative  of  the  fact,  as 
claimed  by  the  plaintiff,  that  she  was  being  guided  by  the 
advice  of  the  defendant.  Were  we  to  concede  that  the  rul- 
ings of  the  court  in  admitting  this  and  refusing  other  testi- 
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mony  constituted  error,  we  would  still  not  be  warranted  in 
concluding,  in  view  of  the  evidence  which  amply  sustains 
the  findings  of  the  court,  that  a  miscarriage  of  justice  has 
resulted. 

For  the  reasons  given,  the  judgment  appealed  from  is 
affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  19,  1920. 

All  the  Justices  concurred. 


[Civ.  No.  8018.    Second  Appellate  District,  Division  Two. — November 

21,  1919.] 

EVANGELINE   D.    WALKER,   Appellant,   v.    MAEY   M. 
HASLETT  et  al.,  Respondents. 

[1]  Deeds  —  Bestrictive  Covenants  —  When  Enforceable. — ^Restric- 
tions on  the  use  or  mode  of  enjoyment  of  granted  premises,  made 
hy  the  grantor  in  furtherance  of  a  general  plan  of  improvement, 
when  reasonable  and  within  the  policy  of  the  law,  are  valid  and 
enforceable. 

[2]  Id. — Equity — ^Injunction — Peoop  op  Damage  not  Essential. — 
When  clearly  expressed,  uniform  restrictive  covenants  contained  in 
deeds  executed  pursuant  to  a  general  plan  of  improvement  and 
development  for  the  benefit  of  all  the  lots  in  a  tract  will  be  strict!/ 
enforced,  and  a  court  of  equity  will  decree  an  injunction,  and  this 
without  anj  showing  of  actual  damage  or  substantial  injury. 

[3]  Id.— Intention  op  Parties  —  Equity.— While  restrictions  against 
particular  uses  or  modes  of  enjoying  property  held  in  fee  are  not 
favored,  and  doubts  will,  in  general,  be  resolved  against  them, 
where  the  intention  of  the  parties  as  determined  from  the  lan- 
guage of  the  covenant  itself,  considered  in  the  light  of  the  entire 
context  of  the  instrument  and  the  circumstances  existing  at  the 
time  when  the  covenant  is  made,  is  clearly  manifested  in  the  crea- 
tion of  the  restrictions,  they  will  be  enforced  in  a  court  of  equity. 

1.     Validity  of  conditions  and   restrictions  in  deeds,  notes,  95   Am. 
St.  Bep.  214;  L.  B.  A.  1918B,  696. 
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[4]  Id.  —  FiBST-CLAss  Peivati  Residence  —  Erection  of  IXuplbx 
BuiU)iNO — Violation  of  Covenant. — A  covenant  or  restriction  in 
a  deed  that  "no  building  or  etructure  whatever,  other  than  a 
first-class  private  residence/'  shall  be  erected  on  the  premises  is 
violated  by  the  construction  thereon  of  what  is  commonly  known 
as  a  "double"  house,  or  a  "duplex"  or  two-family  residence,  that 
can  conveniently  be  used  by  two  families  living  separate  and  apart 
from  each  other. 

[5]  Id. — Building  Designed  foe  Two  Families — Not  One  Private 
Residence. — ^A  building  planned  and  designed  for  the  residence  or 
place  of  abode  of  two  families  cannot  properly  be  described  as 
one  residence;  neither  can  it  be  deemed  to  be  a  "private**  residence 
nor  a  "private'*  dwelling. 

[6]  Id. — Action  fob  Injunction — Relief  Allowable. — ^Where  a  deed 
contains  a  covenant  that  no  building  or  structure,  other  than  a 
first-class  private  residence,  shall  be  erected  on  the  premises  prior 
to  a  given  date  and  the  grantee  erects  a  building  which,  so  far  as 
outward  appearances  are  concerned,  answers  the  requirements  of 
the  covenant,  but  which  as  to  the  interior  arrangement  violates  the 
covenant,  the  plaintiff  in  an  action  to  enjoin  the  violation  of  the 
covenant  is  entitled  to  an  injunction  enjoining  the  defendant  from 
using  the  premises  for  any  purpose  other  than  that  of  a  private 
residence  during  the  prescribed  period,  the  decree  to  be  without 
prejudice  to  the  right  of  the  defendant  to  move,  at  any  time 
thereafter,  for  a  modification  or  dissolution  of  the  injunction 
should  future  changes  in  the  condition  of  the  neighborhood  entitle 
defendant  to  such  modification. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    W.  M.  Conley,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Loeby  Walker  &  Loeb  for  Appellant. 

Haas  &  Dunnigan  for  Eespondents. 

FINLAYSON,  P.  J.— This  is  an  action  to  enjoin  the 
violation  of  a  certain  covenant  or  restriction  in  a  deed  to 
defendant  Mary  M.  Haslett,  whereby  she  covenanted  that, 
until  January  1,  1925,  the  premises  granted  to  her  shall 
be  used  for  residence  purposes  only,  that  **no  building  or 
structure  whatever,  other  than  a  first-class  private  residence 
of  at  least  two  full  stories  in  height,  with  customary  out- 
buildings, including  a  private  garage,  shall  be  erected,  placed 
or  permitted  on  said  premises  or  any  part  thereof,'*  and 
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that  "any  such  residence  shall  cost  and  be  fairly  worth  not 
less  than  five  thousand  dollars."  The  grantee  constructed 
on  the  premises  what  is  commonly  known  as  a  '' double '^ 
house,  or  a  ** duplex"  or  two-family  residence,  that  can  con- 
veniently be  used  by  two  families  living  entirely  separate 
and  apart  from  each  other.  The  principal  question  is,  Does 
the  building  violate  the  covenant  not  to  erect,  place,  or  per- 
mit on  the  premises  any  building  other  than  a  first-class 
"private  residence"! 

From  a  judgment  declaring  that  defendants  have  not 
violated  the  restriction,  and  adjudging  that  plaintiff  is  not 
entitled  to  any  relief  whatever,  this  appeal  is  taken. 

The  defendant  Haslett  is  the  only  interested  defendant, 
and  for  that  reason,  as  well  as  for  brevity,  we  shall  refer 
to  her  as  the  "defendant." 

As  we  think  the  findings  alone  suffice  to  show  that  the 
judgment  should  be  reversed  and  the  lower  court  directed  to 
enter  a  judgment  in  accordance  with  the  views  hereinafter 
set  forth,  we  shall  briefly  summarize  the  facts  as  found  by 
the  court  Plaintiflf  and  defendant  are  the  owners,  re- 
spectively, of  lots  in  a  tract  of  land  in  the  city  of  Los 
J  Angeles  that  originally  was  owned  by  the  Title  Insurance  & 
Trust  Company.  The  tract  was  subdivided  by  the  tnist 
company  into  lots.  Pursuant  to  a  general  plan  of  im- 
provement and  development  for  the  benefit  of  all  the  lots 
in  the  tract,  deeds  to  the  lots  were  executed  containing  uni- 
form restrictive  covenants,  one  of  which  was  the  covenant 
here  in  question,  namely,  the  covenant  that  no  building  other 
than  a  first-class  "private  residence"  shall  be  erected, 
placed,  or  maintained  on  any  lot.  All  the  lots  in  the  tract 
have  been  sold  by  the  original  owner.  In  each  deed  the 
grantee  expressly  covenants  that  the  restrictions  and  cove- 
nants therein  shall  operate  as  covenants  running  with  the 
land,  and  that  the  original  grantor,  or  any  of  its  successors 
or  assignees,  or  any  owner  of  any  lot  in  the  tract,  may 
enjoin  or  abate,  or  remedy,  by  proper  proceedings,  the 
breach  of  any  covenant.  Prior  to  the  construction  of  the 
building  on  defendant's  lot  she  made  application  to  the 
city  for  a  building  permit  wherein  she  referred  to  the  struc- 
ture that  she  contemplated  building  as  follows:  "A  double 
residenee:  Number  of  Families:  Two."  A  permit,  describ- 
ing the  building  as  it  was  thus  described  in  the  application, 
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was  issued.  Thereupon  defendant  began  the  construction 
of  the  building  according  to  a  written  contract  wherein 
the  structure  is  described  as  ''A  double  residence:  Number 
of  Families:  Two."  About  four  weeks  after  work  was  com- 
menced plaintiff  for  the  first  time  learned  of  the  character 
of  the  structure  that  defendant  was  proposing  to  erect. 
Thereupon,  '^acting  with  due  diligence,"  as  the  lower  court 
finds,  plaintiff  duly  notified  defendant  that  the  building,  as 
proposed  to  be  constructed,  would  be  a  violation  of  the 
restrictions  and  conditions  in  defendant's  deed,  and  that  if 
defendant  proceeded  with  the  erection  of  the  building  she 
would  do  so  at  her  periL  Shortly  thereafter,  and  notwith- 
standing such  warning,  defendant  notified  plaintiff  that 
she  would  proceed  with  the  construction  of  the  building  in 
accordance  with  her  original  plans.  When  summons  was 
served  on  defendant  the  framework  of  the  first  floor  had 
been  erected,  but  no  further  work  had  been  done.  During 
the  pendency  of  the  action,  but  prior  to  the  trial,  and  not- 
withstanding the  warning  which  she  had  received  before  the 
action  was  commenced,  as  well  as  that  afforded  by  the  com- 
mencement of  the  action  itself,  defendant  completed  the? 
building  in  accordance  with  the  original  design.  The  build- 
ing, so  the  lower  court  finds,  ''is  so  designed  and  constructed 
that  it  can  be  conveniently  used  by  two  families,  and  if 
put  to  such  use  the  families  could,  by  reason  of  the  con- 
struction of  such  building,  live  entirely  separate  and  apart 
from  each  other."  At  no  time  prior  to  the  trial  of  the 
action  had  the  building  been  used  by  two  families.  The 
court  found  that  ''one  of  the  two  separate  and  distinct 
parts  thereof  had  been  used  by  a  single  family,  and  the 
other  and  distinct  part  thereof  had  not  been  occupied." 
The  court  found — doubtless  because  up  to  then  only  one  of 
the  two  separate  and  distinct  parts  of  the  building  had 
been  occupied — ^that  the  building,  "as  now  used/'  consti- 
tutes *'a  strictly  first-class  private  residence."  We  are  of 
the  opinion,  however,  that  if  the  building,  as  constructed, 
was  not  a  ^'private  residence,"  plaintiff  is  entitled  to  relief, 
notwithstancUng  it  may  be  now  used  and  occupied  by  but 
one  family. 

[1]  Restrictions  on  the  use  or  mode  of  enjoyment  of 
granted  premises,  made  by  the  grantor  in  furtherance  of  a 
general  plan  of  improvement,  when  reasonable  and  within 
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the  policy  of  the  law,  are  valid  and  enforceable.  (6  Am. 
&  Eng.  Ency.  of  Law,  2d  ed.,  513;  Firth  v.  Marovich,  160 
Cal.  257,  [Ann.  Cas.  1912D,  1190,  116  Pac.  729].) 

[2]  When  clearly  expressed,  covenants  of  this  descrip- 
tion will  be  strictly  enforced,  and  a  court  of  equity  will 
decree  an  injunction,  and  this  without  any  showing  of  actual 
damage  or  substantial  injury.  The  reason  why  no  actual 
damage  or  substantial  injury  need  be  shown  is  that  the 
owner  of  the  land,  when  selling  it  to  another,  may  insist  on 
just  such  covenants  as  he  pleases  touching  its  use  or  mode 
of  enjoyment.  He  has  the  right  to  define  the  injury  for 
himself,  and  also  for  his  grantees  of  the  remaining  lots 
in  his  tract,  where  he  is  subdividing  a  whole  tract  into  lots 
and  selling  them  pursuant  to  a  general  plan  of  improve- 
ment or  development,  and  the  purchaser  of  any  lot  contract- 
ing with  him  must  abide  by  his  definition  of  what  shall  be 
deemed  to  be  an  injury  to  the  balance  of  the  land.  He,  or 
any  subsequent  owner  of  any  part  of  the  remaining  land 
for  the  benefit  of  which  the  restrictive  covenant  is  made, 
may  enforce  the  covenant  when  it  is  broken,  and  is  not  to 
be  defeated  by  the  opinion  of  any  number  of  persons  that 
the  breach  occasions  no  substantial  injury.  {HaHman  v. 
Wells,  257  111.  167,  [Ann.  Cas.  1914A,  p.  901,  and  note 
on  p.  904  et  seq.,  100  N.  E.  500] ;  Kentvood  L.  Co.  v.  Han- 
cock  Inv.  Co.,  169  Mo.  App.  715,  [155  S.  W.  861].) 

[3]  Restrictions  against  particular  uses  or  modes  of  en- 
joying property  held  in  fee,  it  is  true,  are  not  favored,  and 
doubts  will,  in  general,  be  resolved  against  them.  But  where 
the  intention  of  the  parties  is  clearly  manifested  in  the 
creation  of  the  restrictions,  they  will  be  enforced  in  a  court 
of  equity.  The  intention  of  the  parties  must  be  determined 
from  the  language  of  the  covenant  itself,  considered  in  the 
light  of  the  entire  context  of  the  instrument  and  the  circum- 
stances existing  at  the  time  when  the  covenant  is  made. 

[4]  The  terms  of  the  covenant  relied  on  by  the  plaintiff 
here  are  clear  and  unmistakable.  They  forbid  the  erection 
or  maintenance  of  a  building,  such  as  is  here  complained  of, 
constructed  for  the  use  of  two  families  living  separately 
and  apart  from  each  other — a  building  usually  described  in 
the  cases  as  a  ''double  house"  or  a  "duplex  building:."  The 
covenant  is  that  no  building  or  stmotnre  whatever  other 
than  "a  first-class  private  residence"  shall  be  erected   or 
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permitted  on  the  premises;  the  restriction  is  to  ''a"  private 
residence — ^in  the  singular,  not  the  plural.  There  are  au- 
thorities which  hold  that  such  a  covenant  forbids  the  erec- 
tion on  the  premises  of  more  than  one  dwelling-house  or 
residence,  and,  therefore,  prohibits  the  construction  of  a 
double  house  although  it  is  all  under  one  roof  with  a 
single  entrance.  {Schadt  v.  Brill,  173  Mich.  647,  [45 
L.  E.  A.  (N.  S.)  726,  139  N.  W.  878] ;  SkUlman  v.  Smath- 
eursi,  57  N.  J.  Eq.  1,  [40  Atl.  855].) 

It  appears  from  the  findings  that  the  building  is  so  con- 
structed that  it  has  ''two  separate  and  distinct  parts,"  in 
each  of  which  a  family  could  live,  and  further  that  the  two 
families  could  ''live  entirely  separate  and  apart  from  each 
other."  It  is  not  clear  from  the  findings  whether  the  divi- 
sion of  the  building  into  two  separate  and  distinct  parts 
is  horizontal  or  vertical.  That  is,  it  does  not  appear  from 
the  findings  whether  the  "two  separate  and  distinct  parts" 
are  arranged  in  flats  or  whether  the  structure  is  a  double 
house  divided  vertically  by  a  partition  wall  separating  the 
two  parts  from  each  other  and  extending  from  the  ground 
to  the  roof.  However,  regardless  of  any  such  uncertainty, 
if,  as  the  lower  court  finds,  the  structure  is  divided  into 
"two  separate  and  distinct  parts,"  in  each  of  which  a 
family  can  live  entirely  separate  and  apart  from  the  family 
in  the  other  part,  then,  whether  the  structure  be  divided 
horizontally  or  vertically,  there  are  two  residences  on  the 
premises,  even  though  both  be  under  one  roof.  Such  a 
structure  is  as  much  two  buildings  for  residence  purposes  as 
though  separate  roofs  existed,  and,  if  sanctioned,  would 
enable  the  owner  of  the  lot  to  violate,  indirectly,  the  cove- 
nant in  the  deed  that  any  residence  erected  on  the  lot 
"shall  cost  and  be  fairly  worth  not  less  than  five  thousand 
dollars."  [5]  A  building  planned  and  designed  for  the 
residence  or  place  of  abode  of  two  families  cannot  properly 
be  described  as  one  residence.  (Crillis  v.  Bailey,  21  N.  H. 
149 ;  BagnaU  v.  Young,  151  Mich.  69,  [114  N.  W.  674] ; 
Harris  v.  Rordback,  137  Mich.  293,  [109  Am.  St.  Rep.  681, 
100  N.  W.  391];  Koch  v.  Oorruflo,  77  N.  J.  Eq.  172,  [140 
Am.  St.  Rep.  552,  75  Atl.  767];  Skillman  v.  Smatheurst, 
supra;  Brigham  v.  Murlock  Co.,  74  N.  J.  Eq.  287,  [70  Atl. 
185] ;  Sanders  v.  Dixon,  114  Mo.  App.  229,  [89  S.  W.  577] ; 
Schadt  V.  Brill,  swpra,  and  note  thereto  in  45  L.  R.  A. 
(N.  S.),  pp.  729,  735,  736;  Kingston  v.  Busch,  176  Mich. 
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566,  [142  N.  W.  754] ;  Misch  v.  Lehman,  178  Mich.  225, 
[144  N.  W.  556] ;  Levy  v.  Schreyer,  27  App.  Div.  282,  [50 
N.  Y.  Supp.  584] ;  note  to  Sayles  v.  Hall,  Ann.  Cas.  1912D, 
p.  478;  nford  Park  Estates  v.  Jacobs,  L.  R.  [1903]  2 
Ch.  522,  1  B.  B.  C.  988,  and  note  on  p.  993  et  seq.;  Rogers 
Y.  Hosegood,  L.  R.  [1900]  2  Ch.  388.) 

It  is  not  necessary,  however,  to  place  our  decision  upon 
a  construction  of  the  covenant  in  question  that  forbids 
the  erection  on  the  premises  of  more  than  a  single  residence. 
For  the  purposes  of  our  decision  we  shall  assume  that  the 
covenant  does  not  restrict  the  grantee  of  the  lot  to  the  erec- 
tion thereon  of  but  one  dwelling.  But,  even  so,  defendant 
has  violated  the  covenant,  for  the  building  erected  by  her 
is  not  a  '^private**  residence  or  a  "private"  dwelling,  and 
the  covenant  clearly  forbids  the  erection  of  any  building 
other  than  a  ** private  residence." 

A  house  designed  for  the  accommodation  of  more  than  one 
family  cannot  be  deemed  to  be  a  ''private"  residence  or  a 
''private"  dwelling.  All  the  authorities  agree  that  a 
** private"  residence  or  a  "private"  dwelling  is  a  building 
intended  and  designed  for  the  convenient  accommodation  ci 
•but  one  family.  {Koch  v.  Oormflo,  supra;  SkiUman  v. 
Smatheurst,  supra;  Levy  v.  Schreyer,  supra,  affirmed,  so 
far  as  this  question  is  concerned,  by  the  court  of  appeals  in 
177  N.  Y.  293,  [67  N.  E.  598] ;  note  to  Schadt  v.  BriU, 
45  L.  B.  A.  (N.  S.)  732.) 

We  have  examined  the  several  cases  cited  and  relied  on 
by  counsel  for  defendant  and  find  that  in  each  of  them  the 
decision  was  governed  by  certain  controlling  facts  which 
clearly  distinguish  it  from  the  case  at  bar.  Indeed,  some 
are  direct  authority  for  the  views  expressed  by  us,  notably 
the  case  of  Hunt  v.  Held,  90  Ohio  St.  280,  [Ann.  Ca& 
1916C,  1051,  L.  R.  A.  1915D,  543,  107  N.  E.  765],  where  the 
court  said  that  if,  by  the  covenant  there  in  question,  "it  had 
been  intended  that  the  building  was  to  be  for  the  use  of  one 
family  only,  words  indicating  such  an  intention  wotdd  have 
been  used,  as  is  frequently  done,  such  as  ...  'a  private 
residence.'  " 

[6]  The  trial  court  did  not  find  that  the  building  erected 
by  defendant  was,  as  construct ed^  "a  first-class  private 
residence";  nor  could  it  well  have  done  so  under  the  par- 
ticular facts  specifically  found  by  it  as  to  the  structural 
eharacter  of  the  building.    Instead  it  found  that  the  build- 
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ing,  *'as  now  utsed  and  occupied'* — ^it  being  then  used  and 
occupied  by  but  one  family — constitutes  a  strictly  first-class 
private  residence,  and  denied  plaintiff  any  relief  whatever. 
Even  though  the  structure  may  never  have  been  used 
by  more  than  the  one  family,  it  does  not,  therefore,  follow 
that  plaintiff  should  be  turned  out  of  court  remediless.  She 
is  entitled  to  an  injunction  enjoining  defendant,  during  the 
period  covered  by  the  covenant,  from  using  the  building 
as  a  double  or  duplex  house,  or  for  any  purpose  other  than 
that  of  a  private  residence.  {Kenivood  L.  Co.  v.  Hancock 
Inv.  Co.,  supra;  Cornish  v.  Weisma/n,  56  N.  J.  Eq.  610,  [35 
AtL  408].)  And  that  is  the  extent  of  the  relief  to  which 
she  is  entitled.  (Levy  v.  Schreyer,  supra,  decision  of  court 
of  appeals,  177  N.  Y.  293,  [69  N.  E.  598] ;  Lignoi  v.  Jaekle, 
72  N.  J.  Eq.  233,  [65  Atl.  221].)  Defendant's  building 
answers  the  requirements  of  the  covenant  so  far  as  outward 
appearances  are  concerned.  It  does  not  offend  in  that  re- 
gard. It  violates  the  covenant  only  in  so  far  as  the  interior 
arrangement  is  concerned.  As  was  said  by  the  New  York 
court  of  appeals  in  Levy  v.  Schreyer,  supra,  the  departure 
of  the  interior  arrangement  from  the  strict  letter  of  the 
covenant  *'may  be  remedied  by  the  enjoining  of  its  use 
as  ...  [a  double  house],  or  of  using  it  for  any  other  pur- 
pose than  that  of  a  private  residence  or  dwelUng,  without 
ordering  a  destruction  of  the  entire  building." 

The  decree  should  provide  that  it  shall  be  without  preju- 
dice to  the  right  of  defendant  to  move,  at  any  time  here- 
after, for  a  modification  or  dissolution  of  the  injunction. 
This  is  because  possible  future  changes  in  the  condition  of 
the  neighborhood  may  entitle  defendant  to  a  modification 
or  even  a  dissolution. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  enter  a  judgment,  on  the 
findings,  in  accordance  with  the  views  expressed  in  this 
opinion. 

Sloane,  J.,  and  Thomas^  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  tbe  supreme  court  on  January  19,  1920. 

All  the  Justices  concurred. 

44  Oftl.  App. — 2e 
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[Gi7.  No.  8018.    Second  Appellate  Distriet,  DWision  Two. — ^NoTember 

21,   1919.] 

ESTHER   McLAIN,    Respondent,   v.    RUSH   MEADOWS, 

Appellant. 

[1]  Parent  and  Ghilo — ^Liability  of  Father  to  Support  Ili^oiti- 
MATE  Child.— An  action  may  be  brought  to  compel  the  father  of 
an  illegitimate  child  to  contribute  to  its  support,  notwithstanding 
the  child  was  conceived  and  bom  before  the  enactment  of  section 
196a  of  the  Civil  Code. 

[2]  Id. — Pleading — ^Parties — ^Bight  or  Action  by  Mother  in  Own 
Name. — ^Under  section  196a  of  the  Civil  Code,  the  mother  of  an 
illegitimate  child  may  bring  an  action  in  her  own  name  on  behalf 
of  the  child  to  compel  the  father  to  contribute  to  its  support. 

[8]  Id. — Minority  or  Father  Immaterial. — The  fact  that  the  father 
of  an  illegitimate  child  is  a  minor  does  not  relieve  him  from  lia- 
bility for  the  child's  support. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     J.  P.  Wood,  Judge.     Afllrmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

Davis  &  Rush  and  John  S.  Cooper  for  Appellant. 

W.  C.  Shelton  for  Respondent 

FINLAYSON,  P.  J. — In  this  action,  brought  under  sec- 
tion 196a  of  the  Civil  Code,  the  mother  of  an  illegitimate 
child  sues  the  father  to  compel  him  to  contribute  to  the 
child's  support  From  a  judgment  for  plaintiff,  defendant 
appeals. 

[1]  Section  196a,  added  to  the  code  by  the  statute  of 
May  22,  1913  (Stats.  1913,  p.  218),  reads:  "The  father  as 
well  as  the  mother,  of  an  illegitimate  child  must  give  him 
support  and  education  suitable  to  his  circumstances.  A  civil 
suit  to  enforce  such  obligations  may  be  maintained  in  behalf 
of  a  minor  illegitimate  child,  by  his  mother  or  guardian,  and 
in  such  action  the  court  shall  have  power  to  order  and  en- 
force performance  thereof,  the  same  as  under  sections  138, 
139  and  140  of  the  Civil  Code,  in  a  suit  for  divorce  by  a 
wife." 
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The  child  was  bom  March  28,  1913.  Defendajit  himself 
is  a  minor,  though  subsequent  to  the  commencement  of  the 
action  he  took  unto  himself  a  wife  and  is  now  a  married 
man. 

It  is  contended  that,  because  the  child  was  conceived  and 
bom  before  the  legislature  enacted  any  legislation  making 
the  father  of  an  illegitimate  child  liable  for  its  support, 
defendant  cannot  be  held  liable  without  giving  the  statute 
a  retroactive  effect.  This  objection  is  based  upon  a  miscon- 
ception of  the  purpose  and  nature  of  the  action  and  of  the 
code  provision  under  which  it  is  brought.  By  the  great 
weight  of  authority — with  which  we  agree — ^the  proceeding 
is  civil,  not  crinnnal,  and  its  object  is  not  the  imposition  of 
a  penalty  for  an  immoral  act,  but  merely  to  compel  the 
father  to  provide  for  the  support  and  education  of  his  off- 
spring and  thus  keep  it  from  being  a  charge  upon  the  com- 
munity. In  the  absence  of  any  legislation  creating  a  legal 
liability,  there  rests  upon  the  parents  of  an  illegitimate 
child  a  natural  obligation  to  support  it;  and  a  statutory 
provision  such  as  that  contained  in  section  196a,  adding 
legal  sanction  to  the  parents'  natural  and  moral  obligation, 
is  an  enactment  in  the  exercise  of  the  state's  police  power 
to  compel  those  who  are  responsible  for  the  child's  existence 
to  bear  the  burden  of  the  expense  that  its  existence  necessi- 
tates. (Staie  V.  Addingion,  143  N.  G.  683,  [11  Ann.  Gas. 
314,  and  note  on  p.  316  et  seq.,  57  S.  E.  398];  State  v. 
Pickenng.  29  S.  D.  207,  [40  L.  E.  A.  (N.  S.)  144,  136 
N.  W.  105] ;  7  C.  J.  967.)  Such  a  statute  does  not  attempt 
to  punish  the  parent  for  his  past  conduct.  It  does  not 
attempt  to  punish  him  for  begetting  the  child  or  for  neg- 
lecting to  support  it  before  the  enactment  took  effect. 
What  it  does  do  is  to  require  the  father,  and  the  mother 
also,  from  the  time  the  statute  became  a  law,  to  contribute 
to  the  child's  support  and  maintenance,  thus  relieving 
others  upon  whom  otherwise  the  burden  might  chance  to 
fall.  This  the  legislature  may  do,  and  it  is  entirely  inconse- 
quential that  the  child  was  conceived  or  bom  before  the 
statute  became  a  law.  Regardless  of  when  the  child  was 
conceived  or  bom,  the  statute  makes  it  the  present  legal 
duty  of  the  father  to  support  it.  It  is  to  enforce  that  pres- 
ent legal  duty,  and  none  other,  that  the  action  is  brought. 
(Libbu  V.  State,  42  Okl.  603,  [142  Pac.  406] :  Commonwealth 
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V.  Callahan,  223  Mass.  150,  [111  N.  B.  77*] ;  Wamsley  ▼. 
Peopley  64  Colo.  521,  [173  Pac  425],  See,  also,  Gawbeita  ▼. 
Oambetta,  30  Cal.  App.  261,  [157  Pac  1141];  People  ▼. 
Stanley,  33  Cal.  App.  624,  [166  Pac.  596] ;  and  Fernandez 
V.  AhiMrea,  42  Cal.  App.  131,  [183  Pac.  366]— cases  in  which 
the  child  was  bom  or  conceived  before  the  statute  became 
operative.) 

[2]  Equally  without  merit  is  the  point  urged  that  the 
action  was  not  brought  by  the  proper  party  plaintiff.  The 
statute  authorizes  the  mother  to  maintain  the  action  in  her 
name  on  behalf  of  the  child.  {Oambetta  v.  Oambetta,  supra; 
Fernandez  v.  Aburrea,  supra.) 

[3]  Appellant's  next  contention  is  that  because  he  is  a 
minor  he  is  not  liable  for  the  support  of  his  illegitimate 
child.  At  the  time  when  the  judgment  was  entered  defendant 
had  married.  Thus  he  had  become  emancipated  from  parental 
authority.  (Civ.  Code,  sec.  204.)  From  thence  on  neither 
of  his  parents  was  entitled  to  his  services  nor  his  earnings, 
all  of  which  he  was  free  to  devote  to  the  support  of  him- 
self, his  lawful  wife  and  his  illegitimate  child  by  this  plain- 
tiff. Section  196a  contains  no  exemption  in  favor  of  parents 
who  may  be  minors.  If  the  father  of  an  illegitimate  child, 
though  a  minor,  is  able  to  pay  for  his  child's  support,  there 
is  no  reason  why  he  should  not  be  compelled  to  do  so,  and 
the  section  makes  no  exception  in  his  behalf.  His  liability 
is  not  contractual ;  it  is  imposed  by  statute,  and  we  know  of 
no  law  that  purports  to  exempt  him  from  the  obligation  im- 
posed upon  him  by  the  salutary  provisions  of  this  code  sec- 
tion. 

No  other  points  are  urged  of  sufficient  merit  to  warrant 
discussion. 

Judgment  affirmed. 

Sloane,  J.,  and  Thomas,  J.,  concurred. 
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[GIt.  No.  S(M7.    Seeond  AppellAte  Distriot,  DiTisicm  Two. — NoTomber 

22,  1919.] 

G.  A.  SCHAEFEB,  Plaintiff,  v.  GEORGE  I.  DINWIDDIB 
et  al.,  Defendants;  ANNA  M.  JOHNSON,  Cross-corn- 
plainant  and  Appellant;  G.  A.  SCHAEFEB  et  aL, 
Cross-defendants  and  Respondents. 

[1]  AppEAii— Notice  of  Dsnul  of  Motion  fok  Niw  TBiAii^Pun- 
ENd  IN  OouBT  NOT  SUFFICIENT. — The  mere  preeenee  of  a  part/ 
in  court  on  the  hearing  at  which  a  motion  for  a  new  trial  is  de- 
nied is  not  suiBeient  to  constitute  notice  of  decision  so  as  to  start 
the  time  running  for  the  filing  with  the  clerk  of  a  notice  request- 
ing a  transcript,  to  be  used  on  appeal,  as  required  by  section  953a 
of  the  Code  of  Civil  Procedure. 

[2]  Defauuf— Motion  to  Vacate— Hsabino  Aftbb  One  Yeae— Peb- 
8UMFTI0N  OF  Begxjlabitt. — ^Where  a  motion  under  section  473  of 
the  Code  of  C^vil  Procedure  to  set  aside  a  default  judgment,  after 
service  hj  publication,  is  noticed  and  presented  to  the  court  within 
one  year,  the  fact  that  it  is  continued  to  a  date  after  the  expira- 
tion of  one  year  does  not  deprive  the  court  of  jurisdiction  to  act; 
and  the  presumption  of  regularity  in  the  court's  proceeding  is  not 
overcome  by  the  mere  fact  that  the  minutes  recite  that  a  motion 
to  set  aside  the  default  was  made  on  the  latter  date. 

[3]  Paeties — Want  of  Appkabance  —  Jueisdiction  to  Give  Jxtdg- 
MENT.— Where,  in  an  action  to  quiet  title  to  eertain  real  property, 
no  pleading  is  filed  on  behalf  of  a  given  defendant,  the  court 
is  without  jurisdiction  to  give  a  judgment  establishing  her  title  to 
the  property. 

[4]  Tax  Sales — Omission  of  Amount  of  Assessment^-^Cebtificatb 
OF  Sals  and  Deed  Void. — A  certificate  of  sale  and  deed  to  the 
state  under  a  sale  for  delinquent  taxes  are  fatally  defective  where 
neither  contains  a  statement  of  the  amount  of  the  assessment 
vnder  which  the  sale  was  made,  as  required  by  seetions  3776  and 
8785,  respectively,  of  the  Political  Code. 

APPEAL  from  a  judgment  of  the  Superior   Conrt  of 
Biverside  County.    F.  E.  Densmore,  Judge.    Eeversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arvid  G.  Aim  and  Shepard  &  Aim  for  Appellant. 

A.  H.  Winder  for  Bespondents. 

SLOANE,  J. — This  action  was  originally  brought  by  G. 
A  Schaefer,  the  plaintiff,  to  quiet  title  to  a  five-acre  tract 
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of  land  in  Riverside  (bounty  against  Anna  M.  Johnson  and 
a  number  of  other  defendants.  Judgment  was  taken  by  de- 
fault against  all  defendants.  Anna  M.  Johnson,  having  been 
served  by  publication,  within  a  year  moved  to  vacate  the 
default  and  judgment,  which  motion  was  granted.  She 
answered,  and  also  filed  a  cross-complaint,  claiming  title  to 
the  land  and  naming  the  plaintiff,  Q.  A.  Schaefer,  and 
one  Grace  B.  Talbot  (who  was  not  made  a  party  by  the 
original  complaint),  as  cross-defendants,  and  asking  to  have 
cross-complainant's  title  quieted  against  these  defendants. 
Cross-defendant  Q.  A.  Schaefer  answered  the  cross-com- 
plaint, but  no  proof  of  service  of  the  cross-complaint  upon, 
or  of  any  appearance,  answer,  or  other  pleading  on  the  part 
of  cross-defendant  Grace  B.  Talbot  appears  in  the  judgment- 
roll  or  transcript  of  the  record.  She,  however,  appeared  on 
the  trial,  with  counsel,  and  evidence  was  introduced  in  her 
behalf.  Judgment  was  against  the  plaintiff,  as  well  as  the 
cross-complainant,  and  in  favor  of  cross-defendant  Grace 
B.  Talbot,  adjudging  her  to  be  the  owner  and  in  the  pos- 
session of  the  premises,  and  quieting  her  title  to  the  same 
against  the  other  parties  to  the  cross-action.  Cross-com- 
plainant Anna  M.  Johnson  appeals  from  this  judgment. 

[1]  Respondents  raise  certain  objections  to  appellant's 
standing  in  court  on  this  appeal,  which  will  first  be  con- 
sidered. It  is  claimed  that  the  appeal  fails  by  reason  of  the 
alleged  fact  that  appellant  did  not  file  with  the  clerk  her  no- 
tice requesting  a  transcript,  as  required  by  section  953a  of 
the  Code  of  Civil  Procedure,  within  ten  days  after  notice 
of  decision  denying  her  motion  for  a  new  trial.  It  does  not 
appear  by  the  record  that  any  notice  of  the  denial  of  the 
motion  for  new  trial  was  served  on  appellant,  but  the  record 
of  the  court's  minutes  does  show  that  counsel  for  appellant 
were  present  in  court  on  the  hearing  at  which  the  motion 
was  denied,  and  it  is  argued  that  this  fact  presumes  actual 
notice  at  that  time,  under  the  authority  of  Estate  of  Keat- 
ing, 158  Cal.  109,  [110  Pac.  109],  The  date  of  this  hearing 
was  March  27,  1916.  The  notice  of  demand  for  transcript 
was  filed  April  7,  1916— on  the  eleventh  day  after  the  date 
of  ruling  on  the  motion. 

It  will  be  noticed  that  in  Estate  of  Keating,  supra,  the 
fact  that  appellant  had  actual  notice  of  the  order  appealed 
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from  upon  a  given  date  was  conclusively  evidenced  by  Ms 
having  filed  his  notice  of  appeal  from  such  order  on  that 
date,  thus  showing  actual  notice  by  an  overt  act  of  his  own. 
The  courts  do  not  give  such  effect  to  the  mere  presence  of  a 
party  in  court  on  a  hearing  at  which  the  action  in  question 
may  be  taken,  unless  by  some  affirmative  proceeding  in  the 
matter  he  indicates  that  he  has  taken  cognizance  of  the  rul- 
ing of  the  court.  Brotvn  v.  Superior  Court,  175  Cal.  141, 
[165  Pac.  429],  is  directly  in  point  on  this  question.  There 
is  nothing,  therefore,  in  the  record  to  show  that  the  request 
for  transcript  was  not  in  time. 

[2]  Respondents  also  raise  the  objection  that  the  court 
was  without  jurisdiction  to  set  aside  the  default  judgment 
against  appellant  and  to  reopen  the  case,  by  reason  of  the 
fact  that  the  motion  was  not  made  within  one  year,  as  pro- 
vided by  section  473  of  the  Code  of  Civil  Procedure.  No 
appeal  or  other  direct  action  was  taken  upon  this  order  va- 
cating the  default  and  judgment.  This  objection  constitutes 
a  collateral  attack  upon  the  action  of  the  court  in  vacating 
this  default  and  judgment.  Even  conceding  that  the  order 
would  be  void  on  the  face  of  the  record  if  it  affirmatively 
appeared  therefrom  that  no  motion  was  made  to  open  the 
default  until  the  year  had  expired,  in  this  case  it  does  not 
so  appear,  and  every  presumption  is  in  favor  of  the  jurisdic- 
tion. The  notice  of  intention  was  filed  on  February  10, 
1914,  and  recited  that  **  defendant  will,  on  February  21, 
1914,  move  the  court  to  vacate  the  judgment.''  This  date 
was  within  the  year  by  several  days.  There  is  no  further 
entry  regarding  the  matter  until  March  14,  1914,  when 
the  minutes  of  the  court  recite:  "Motion  to  set  aside  default 
and  judgment  made  in  open  court,  argued  by  counsel  and 
motion  granted."  Non  constat  but  that  on  the  date — Febru- 
ary 21st — for  which  the  hearing  was  noticed  the  moving 
party  appeared,  made  her  motion,  and  secured  a  continuance 
of  the  hearing  to  March  14th.  If  the  motion  was  noticed 
and  presented  to  the  court  within  the  year  and  continued 
for  hearing  to  a  later  date,  the  court  did  not  lose  jurisdic- 
tion to  act,  and  the  presumption  of  regularity  in  the  court's 
proceedings  is  not  overcome  by  the  mere  fact  that  the 
minutes  recite  that  a  motion  to  set  aside  the  default  was 
made  on  the  last-named  date.    It  not  infrequently  happens 
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that  such  motions  are  repeated  from  time  to  time,  where 
the  hearings  are  postponed. 

On  the  merits  of  the  appeal  the  only  question  to  be  con- 
sidered is  whether  the  pleadings  and  evidence  sustain  the 
judgment  in  favor  of  cross-defendant  Grace  B.  Talbot.  The 
court  found  and  decided  that  the  plaintiff  Schaefer  never 
was  the  owner  or  in  the  possession  of  the  land  in  question. 
The  plaintiff  is  not  appealing,  so  that  the  only  parties  con- 
cerned are  the  appellant  and  cross-complainant,  Anna  M. 
Johnson,  who  claims  as  the  record  owner  of  the  premises, 
and  the  cross-defendant  Grace  B.  Talbot,  who,  as  indicated 
by  the  evidence  given  on  the  trial  in  her  behalf,  claims  under 
color  of  title  by  mesne  conveyances  from  the  plaintiff 
Schaefer,  and  by  virtue  of  actual  possession  of  the  land. 
She  18  not  appealing,  and  is,  therefore,  bound  by  the  decision 
of  the  court  that  Schaefer  never  had  any  title.  The  issue, 
then,  resolves  itself  into  one  between  the  alleged  record  title 
of  appellant  and  the  possessory  title  of  respondent  Grace 
B.  Talbot. 

As  hereinbefore  stated,  there  is  no  record  before  us  of 
any  appearance  or  pleading  on  behalf  of  respondent  Grace 
B.  Talbot,  and  she  is,  therefore,  without  standing  in  this 
case  to  obtain  affirmative  relief.  It  is  true  that  she  prints, 
as  an  appendix  to  her  brief  on  this  appeal,  what  purports 
to  be  a  copy  of  an  answer  filed  to  appellant's  cross-com- 
plaint, in  which  is  alleged  ownership  and  possession  of  this 
land,  but  this  nowhere  appears  in  the  authenticated  tran- 
script. There  has  been  no  suggestion  for  diminution  of  the 
record.  [3]  Without  some  pleading  in  her  behalf,  the 
court  was  without  jurisdiction  to  give  a  judgment  establish- 
ing her  title  to  this  land.  {Wilson  v.  White,  84  Cal.  239, 
[24  Pac.  114];  Kimball  v.  Richardson-KimbaU  Co.,  Ill 
Cal.  386,  397,  [43  Pac.  111].)  If,  however,  we  were  per- 
mitted to  treat  this  document,  printed  in  respondent's  brief, 
as  part  of  the  record,  we  do  not  think  this  respondent  was 
entitled  to  judgment  in  her  favor. 

[4]  The  record  discloses  that  appellant  Anna  M.  Johnson 
was  the  record  owner  of  this  land  up  to  July  3,  1900,  at 
which  time  the  property  was  sold  and  afterward  deeded 
to  the  state  of  California  under  a  sale  for  delinquent  taxes. 
The  period  of  five  years  had  elapsed  without  a  redemption, 
but  without  a  valid  sale  and  conveyance  by  the  state.    There 
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has  been  an  attempt  by  the  atate  to  convey  to  the  plaintiff 
Schaefer,  and  it  was  by  virtue  of  this  deed  that  he  brought 
this  action;  and  under  subsequent  mesne  conveyances,  pend- 
ing the  suit,  respondent  Grace  B.  Talbot  claims  through  the 
same  deed.  But  the  court  found  that  the  state  had  not  con- 
veyed any  title  under  this  deed,  and  this  finding,  as  has  been 
pointed  out,  is  conclusive  against  this  respondent.  It  there- 
fore follows — assuming  the  tax  sale  and  conveyance  to  the 
state  to  be  valid — ^that  respondent  Grace  B.  Talbot '^  paper 
title  fails,  and  she  has  only  her  naked  possession  of  the 
land  to  oppose  against  appellant's  claim  of  title. 

The  court  finds  that  appellant  was  the  owner  of  this  land 
up  to  July  3,  1900,  the  date  of  the  tax  sale;  and  unless  she 
was  divested  of  title  under  this  tax  sale  she  is  still  the 
owner.  In  support  of  her  contention  that  she  has  not  lost 
her  title,  appellant  interposes  many  objections  to  the  validity 
of  the  assessment,  sale,  certificate,  and  deed  upon  which  the 
finding  that  she  was  divested  of  her  title  rests.  The  most 
obviously  tenable  of  these,  in  our  judgment,  is  that  neither 
the  certificate  nor  the  deed  contains  a  statement  of  the 
amount  of  the  assessment  under  which  the  sale  was  made. 
This  was  required  as  to  the  certificate,  by  the  provisions 
of  section  3776  of  the  Political  Code  as  it  read  at  the  time 
of  this  transaction,  and  was  a  material  requirement  in  the 
tax  deed,  under  section  3785  of  the  Political  Code.  The 
only  attempt  at  a  recital  of  the  amount  of  the  assessment 
is  the  statement  which  appears  in  both  the  certificate  and 
deed  as  follows:  ''That  said  property  was  assessed  according 
to  law  in  the  year  A.  D.  1899  for  the  year  189*-1900  at 

dollars  to  Adam  Hoffman,  and  the  same  was  liable 

and  subject  to  taxation;  that  said  taxes  were  levied  upon 
said  property,  and  ivs  value  was  equalized  as  required  by 
law.  That  the  amount  of  the  tax  so  levied  on  said  property 
was  the  sum  of  dollars  as  follows:  For  county  pur- 
poses the  sum  of  $ ,  for  state  purposes  the  sum  of  $ ; 

and  the  penalties,  costs  and  charges  which  have  since  ae- 
crued  thereon  amount  to  $8.50."  There  could  be  no  valid 
basis  for  penalties,  costs,  and  charges  without  an  adequate 
amount  assessed.  We  think  the  certificate  and  deed  to  the 
state  fatally  defective.  {Origgs  v.  Hartzoke,  13  Cal.  App. 
429,  [109  Pac.  1104] ;  Henderson  v.  De  Turk,  164  Cal.  296, 
[128  Pac.  747] ;  Orimm  v.  O'ConneU,  54  Cal.  522.) 
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This  leaves  the  record  title  in  appellant.  The  findings  of 
the  court  against  the  title  of  appellant  and  in  favor  of  the 
respondent  Grace  B.  Talbot  are  not  supported  by  the  evi- 
dence. 

It  is  not  necessary  to  consider  the  other  points  raised  by 
appellant's  brief. 

The  judgment  is  reversed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  eoneorred. 


fOiT.  No.  3042.    Second  Appellate  District,  DiTision  Two. — Norember 

22,   1919.] 

HENRY  LAWRENCE,  Respondent,  v.  LONG  BEACH 
PLEASURE  PIER  COMPANY  (a  Corporation),  et  al.. 
Defendants;  S.  H.  WARD  et  al..  Appellants. 

[1]  PbOMissoRT  Notes — Possession  by  Agents — OwNEssHn* — Evi- 
dence.— Where  a  note  made  payable  to  the  maker  and  by  him  in- 
dorsed in  blank  comes  into  the  possession  of  certain  persons  in 
their  capacity  as  agents,  their  possession  of  it  is  the  possession  of 
their  principal,  and  in  a  subsequent  action  by  them  to  recover 
thereon,  their  ownership  thereof  being  denied,  it  is  incumbent  upon 
them  to  make  further  showing  of  a  transfer  of  title  to  themselves 
than  their  mere  possession. 

[2]  Id.  —  Presumption  or  Ownership  —  Bsbuttal.  —  Possession  of 
property  alone  without  explanation  is  evidence  of  ownership; 
but  it  is  the  lowest  species  of  evidence.  It  is  merely  pre- 
sumptive, and  liable  to  be  overcome  by  any  evidence  showing 
the  character  of  the  possession,  and  that  it  is  not  necessarily  aa 
owner.  If  the  custody  and  possession  ia  shown  to  be  equaUy  con- 
sistent with  an  outstanding  ownership  in  a  third  person  as  with 
a  title  in  the  one  having  possession,  no  presumption  of  ownership 
arises  solely  from  such  possession. 

[3]  Id. — Action  to  Cancel — Parties — Erroneous  Judgment. — In  an 
action  involving  the  validity  of  a  promissory  note,  if  the  owner 
of  the  note  is  not  made  a  party  to  the  action,  a  judgment  direct- 
ing :he  cancellation  of  the  note  cannot  be  sustained. 

APPEAL  from  a  jud^rment  of  the  Superior  Conrt  of 
Los  Angeles  County.  Eugene  P.  McDaniel,  Judge.  Modi- 
fied and  affirmed. 

2.  Possession  as  evidence  of  title,  note,  60  Am.  Dec.  602. 


Digitized  by  VjOOQ IC 


Not.  1919.]    Lawrenct  v.  Lono  Bsaoh  P.  P.  06.  411 

The  facts  are  stated  in  the  opinion  of  the  court. 

I.  Henry  Harris  and  Chas.  A.  Bank  for  Appellants. 

A,  S.  Maloney,  Earl  D.  Finch  and  Frank  F.  Oster  for 
Bespondent. 

SLOANE,  J. — ^This  appeal  is  taken  nnder  the  altematiye 
plan.  It  involves  a  typewritten  transcript  of  370  pages,  one 
hundred  typewritten  pages  of  pleadings,  including  an  origi- 
nal and  four  amended  complaints,  a  cross-complaint  and 
full  complement  of  demurrers,  motions,  and  answers,  and 
represents  the  activities  of  several  resourceful  lawyers.  In 
the  final  analysis^  however,  it  seems  to  resolve  itself  into 
a  simple  action  on  the  cross-complaint  to  recover  on  a  prom- 
issory note,  and  an  answer  thereto  setting  up  fraud  in  pro- 
curing the  execution  of  the  note,  failure  of  consideration  and 
denial  of  cross-complainants'  ownership  of  the  note.  The 
original  action  was  abandoned.  The  judgment  appealed 
from  is  on  the  cross-complaint  in  favor  of  the  cross-defend- 
ant, Henry  Lawrence,  the  maker  of  the  note,  under  findings 
of  the  court  to  the  effect  that  he  executed  the  note  in  ques- 
tion, which  was  made  payable  to  his  own  order,  indorsed 
by  himself,  and  delivered  to  the  cross-complainants,  S. 
H.  Ward  and  B.  H.  MuUineaux,  as  agents  of  the  M. 
M.  &  W.  Syndicate,  a  corporation,  which  was  not  a  party 
to  the  action.  The  court  further  found  that  the  note 
was  given  without  consideration,  and  without  a  meeting 
of  the  minds  of  the  parties  and,  that  cross-complainants, 
appellants  here,  did  not  become  the  owners  of  it.  The 
findings  were  against  the  fraudulent  misrepresentations 
and  inducements  set  out  in  the  answer  to  the  cross-com- 
plaint, but  held  that  the  respondent  did  not  read  the 
note  before  signing  it,  or  know  its  nature  or  contents, 
but  signed  it  in  the  belief  that  he  was  signing  an  option 
whereby  he  was  agreeing  to  sell  certain  shares  of  stock  in 
a  corporation. 

There  is  much  evidence  in  the  record — ^taking  into  account 
the  apparent  stupidity  and  lack  of  comprehension  of  the 
respondent,  and  the  fact  that  he  was  a  foreigner  without 
much  business  experience — which  might  have  justified  a  find- 
ing that  the  note  was  executed  through  fraud  and  misrepre- 
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sentation.  But  in  the  absence  of  a  finding  of  such  fraud,  the 
circumstances  of  the  signing  and  indorsement  of  the  note  by 
respondent  were  such  as  would  establish  a  valid  obligation; 
and  the  contract  signed  by  him  and  the  receipt  for  his  note 
in  payment  of  the  corporate  stock  for  which  it  was  given 
show  a  complete  meeting  of  the  minds  of  the  parties  to  the 
transaction,  and  that  the  note  was  given  in  consideration  of 
the  purchase  of  this  corporate  stock.  The  certificate  of 
stock  having  been  issued  to  respondent  and  left  at  his  house 
for  him  in  pursuance  of  the  contract,  constituted  a  sufficient 
delivery,  which  was  not  defeated  by  his  refusal  to  retain  it 
and  its  return  to  appellants. 

But  there  is  a  further  independent  defense  to  the  cause 
of  action  set  up  in  the  cross-complaint.  By  an  amendment 
to  his  answer  to  the  cross-complaint  respondent  denied  that 
the  cross-complainants  were  the  owners  or  holders  of  the 
note.  The  court  finds  in  accordance  with  this  denial,  and 
holds  that  '^said  Ward  and  Mullineaux,  nor  either  of  them, 
ever  have  been  the  owners  or  owner,  holders  or  holder  of 
said  promissory  note  except  as  the  agents  of  said  M.  M. 
&  W.  Syndicate.'' 

[1]  It  is  true  this  note  was  made  payable  to  the  maker 
and  indorsed  by  him  in  blank,  and  so  would  pass  presump- 
tive title  by  delivery,  and  the  production  and  presentation 
of  it  in  evidence  on  the  trial  by  the  appellants  was  prima 
facie  evidence  of  their  ownership.  But  the  appellants  them- 
selves introduced  into  the  evidence  of  the  case  the  contract 
under  which  this  note  was  given,  which  is  as  follows: 

**It  is  agreed  that  neither  party  shall  be  bound  by  any 
condition  or  representations  not  expressed  herein. 

"Agreement. 
"M.  M.  &  W.  Syndicate, 
"Los  Angeles,  California. 

"Mr.  Lawrence  of  El  Casou  hereby  agrees  to  buy  and 
fhe  M.  M.  &  W.  Syndicate  agrees  to  sell  1000  shares  of  the 
capital  stock  of  Neptune  Pier  Company,  a  California  corpo- 
ration, for  the  sum  of  One  Thousand  note  Dollars  ($1000). 

"Dated  this  17th  day  of  March,  A.  D.  1915. 

"M.  M.  &  W.  Synwoa™. 

"Name — Henby  Lawrence,  '  Agent. 

"Addresa— Redlands,  CaL'* 

Digitized  by  VjOOQ IC 


Nov.  1919.]    Lawbsncb  v.  Long  Beach  P.  P.  Go.  418 

Also  a  receipt  for  the  note  was  introduced,  which  was  as 
follows: 

"Receipt 
"M.  M.  &  W.  Syndicate, 
''Los  Angeles,  California, 

''March  17,  1915. 
"Received  of  Henry  Lawrence  One  Thousand  (note)  Dol- 
lars  ($1000)  in  full  payment  for  1000  shares  of  the  capital 
stock  of  Neptune  Pier  Company,  a  California  corporation. 

"M.  M.  &  W.  Syndioatk. 
"S.  H.  Ward, 
"R.  H.  MuLLiNBAUz,  Agent/' 

These  documents,  together  with  the  note,  were  executed 
and  delivered  at  the  same  time  and  as  part  of  the  same 
transaction.  They  show  that  this  note  was  delivered  to,  and 
at  that  time  became  the  property  of,  this  corporation,  the 
M.  M.  &  W.  Syndicate,  and  that  the  possession  of  it  by  the 
appellants  was  the  possession  of  their  principal.  Under 
these  circumstances  it  was  incumbent  upon  the  appellants, 
who  originally  came  into  the  possession  of  this  note  of 
their  principal  in  their  capacity  as  agents,  to  make  some 
further  showing  of  a  transfer  of  title  to  themselves  than 
their  mere  possession. 

[2]  It  is  a  significant  fact  that  notwithstanding  the  rais- 
ing of  this  issue  by  an  amended  answer  during  the  trial,  not 
one  word  of  testimony  appears  in  the  record  to  substantiate 
the  possessory  claim  of  the  cross-complainants  to  any  right 
or  ownership  in  this  note.  The  citations  of  authority  made 
by  appellants  are  not  in  point.  The  possession  relied  on 
in  each  instance  in  these  cases  is  at  least  under  some  color 
of  actual  assignment  or  transfer.  As  said  in  Rawley  v. 
Braum,  71  N.  Y.  85,  89:  "Possession  of  property  alone  with- 
out explanation  is  evidence  of  ownership ;  but  it  is  the  lowest 
species  of  evidence.  It  is  merely  presumptive,  and  liable  to 
be  overcome  by  any  evidence  showing  the  character  of  the 
possession,  and  that  it  is  not  necessarily  as  owner.  If  the 
custody  and  possession  is  shown  to  be  equally  consistent 
with  an  outstanding  ownership  in  a  third  person  as  with 
a  title  in  the  one  having  possession,  no  presumption  of  own- 
ership arises  solely  from  such  possession.'' 
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[8]  The  M.  M.  &  W.  Syndicate,  not  having  been  made  a 
party  to  this  action,  and  it  being  found  to  be  the  owner 
of  this  note,  it  is  obvious  that  the  part  of  the  judgment  di- 
recting the  cancellation  of  the  note  cannot  be  sustained. 

We  call  attention  to  the  fact  that  the  portions  of  the 
record  printed  in  the  briefs  on  this  appeal  are  entirely  inade- 
quate to  bring  to  the  attention  of  the  court  the  matters  rele- 
vant to  the  points  in  issue.  The  legislature,  by  its  recent 
amendment  to  section  953a  of  the  Code  of  Civil  Procedure, 
has  provided  that  no  appeal  shall  be  adversely  disposed  of 
because  of  failure  to  print  in  the  briefs  the  portion  of  the 
record  required,  or  any  part  thereof,  but  that  the  appellate 
court  shall  require  such  matter  to  be  printed  and  supplied 
by  supplemental  brief.  Not  having  any  legislative  directions 
as  to  the  course  to  pursue  when  there  has  been  an  ostensible, 
but  inadequate,  effort  to  supply  relevant  parts  of  the  record, 
we  have  found  it  necessary  to  make  an  independent  research 
through  the  voluminous  transcript  in  this  case  for  our  facts. 

The  judgment  is  modified  by  striking  out  that  part  thereof 
directing  the  cancellation  of  the  note  sued  on,  and  as  so 
modified  is  affirmed. 

Pinlayson,  P.  J.,  and  Thomas,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  19,  1920. 

All  the  Justices  concurred. 
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[CiT.  No.  8036.    Second  Appellate  District,  Diyision  Two. — November 

22,  1919.] 

JOSEPHINE  FORD,  Respondent,  v.  LOUIS    M.    FORD, 

Appellant. 

[1]  Qttixtino  Titl»— Action  by  Win  Against  Husband— Conditions 
ON  Which  Dstendant  Acquired  Intsbest  —  CoNruoTiNO  Evi- 
dence— Findings — Appeal. — Where,  in  an  action  by  a  wife  against 
her  hnsband  to  establish  her  title  to  certain  real  property  pur- 
chased with  her  separate  funds,  there  is  a  direct  conflict  in  the 
evidence  as  to  the  conditions  on  which  the  defendant  acquired  his 
apparent  interest  as  a  cotenant  with  plaintiff,  the  appellate  court 
wiU  not  disturb  the  findings  of  the  trial  court. 

[2]  Id. — Obedibiutt  op  Witnesses — Bulb  or  Evidenge  Dibected  to 
Tbial  Ooubt — Appeal — Presumption. — In  such  a  case,  it  must  be 
presumed  that  in  reaching  its  conclusion  the  trial  court  was  gov- 
erned by  the  rule  that  in  order  to  establish  fraud  and  undue  in- 
fluence to  defeat  conveyances  of  title  the  evidence  must  be  clear  and 
convincing;  and  where  the  conclusion  of  the  trial  court  is  supported 
by  testimony  that  is  clear  and  convincing  in  itself,  the  fact  that 
it  is  disputed  by  rebutting  testimony  does  not  entitle  the  appel- 
late court  to  substitute  its  judgment  for  that  of  the  trial  court 
in  determining  the  credibility  of  the  conflicting  witnesses. 

[8]    TbUSTS — OONVETANOE   BT  WIFE   TO   HUSBAND— PBOMISE   OP   BeOON- 

VETANGE. — A  trust  ostato  is  created  in  behalf  of  a  wife  where  she 
deeds  an  interest  in  her  separate  property  to  her  husband  or  per- 
mits him  to  take  in  his  name  an  interest  in  property  when  it  is 
purchased  with  her  separate  funds,  and  the  transaction  is  had 
without  consideration  to  the  wife,  at  his  solicitation,  on  his  repre- 
sentation that  he  only  desires  to  hold  an  interest  of  record  for  the 
Bake  of  his  business  and  social  credit,  and  that  he  will  reconvey 
to  her  at  any  time  she  desires,  and  where  the  consent  of  the  wife 
is  induced  by  these  representations  and  she  parts  with  her  title  in 
reliance  upon  them,  and  they  are  made  to  her  in  bad  faith  and 
with  intent  to  withhold  the  property  from  her. 
[4]  Pleading — Complaint  to  Quiet  Title — Amendment  to  Enporce 
Tbust. — In  an  action  begun  under  an  ordinary  complaint  to  quiet 
title  it  is  not  error  to  permit  the  plaintiff,  pending  the  trial,  to 
file  an  amended  complaint  setting  up  the  facts  relied  upon  to  de- 
feat the  defendant's  claim  of  title  and  establishing  the  trust  in 
plaintiff's  behalf,  and  praying  that  such  trust  be  declared  and  a 
reconveyance  of  the  premises  to  plaintiff  decreed. 

8.  Resulting  trust  as  arising  where  wife's  money  is  used  by  husband 
for  purchase  in  his  name,  notes,  Ann.  Ca&  1915D,  G25,  643;  Ann.  Oaa, 
1918E,  900;  6  L.  B.  A.  (N.  8.)  381;  26  L.  &.  A.  (N.  8.)   161. 
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[5]  Id. — ^When  Amendment  Proper — Discretion  of  Trial  Court.— 
So  long  aa  the  action  as  set  out  in  the  amendment  is  not  entirelj 
foreign  to  the  original  form  of  the  action,  and  the  relief  sought 
arises  on  the  same  general  state  of  facts,  such  amendment  is 
proper  and  within  the  discretion  of  the  trial  court. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Loa 
Angeles  County.    Grant  Jackson,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Arthur  L.  Levinsky  for  Appellant. 

Gordon  A.  Stewart  and  H.  H.  Appd  for  Respondent 

SLOANE,  J.— PlaintiflP,  Josephine  Ford,  brought  this  ac- 
tion against  the  defendant,  Louis  M.  Ford,  her  husband,  to 
establish  her  title  to  several  parcels  of  land  in  the  city  of 
Los  Angeles.  She  acquired  title  to  one  of  the  properties 
before  her  marriage,  and,  as  the  court  finds,  was  at  the  time 
of  her  marriage  also  ''the  owner  of  and  in  the  possession 
of  a  large  sum  of  money."  Shortly  after  her  marriage  with 
defendant  she  conveyed  by  deed  an  undivided  one-half  in- 
terest in  this  real  property  to  the  defendant.  The  court  also 
finds  that  after  her  marriage  the  other  parcels  of  land  were 
purchased  with  her  separate  funds,  and  the  title  taken  in  the 
names  of  herself  and  husband  as  tenants  in  common.  These 
properties  were  subsequently  handled  by  the  parties  jointly, 
mortgages  and  releases  were  made  in  their  joint  names,  and 
moneys  collected,  handled,  and  deposited  in  bank  to  their 
joint  account.  The  court  further  finds  that  the  defendant 
acquired  his  apparent  interest  in  this  property  as  follows: 
That  as  to  the  real  property  she  owned  before  marriage, 
^' after  said  marriage,  and  on  or  about  the  sixth  day  of 
July,  1904,  and  prior  thereto,  defendant  desired  to  have  it 
appear  that  he  was  the  owner  of  an  interest  in  said  prop- 
erty, and  importuned  that  plaintiff  should  make  a  convey* 
ance  to  him  of  an  undivided  one-half  in  said  lands  and 
premises,  and  then  and  there  promised  plaintiff  that  de- 
fendant would,  whenever  plaintiff  should  demand,  reconvey 
said  lands  and  premises  to  plaintiff.  Plaintiff  believed  said 
promises  and  representations  of  defendant,  and  relied  upon 
said  representations  and  promises,  and  induced  solely  by 
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her  reUance  and  belief  in  said  representations  and  without 
other  consideration  moving  to  her  from  defendant,  than  said 
belief  and  said  promises  on  the  part  of  the  defendant,  and 
the  confidence  which  she  then  had  in  said  defendant,  did 
on  or  about  the  sixth  day  of  July,  1904,  execute  and  deliver 
to  defendant  a  conveyance  in  the  form  of  a  grant,  bargain, 
and  sale  deed,  conveying  to  the  defendant  an  undivided  one- 
half  of,  in,  and  to  said  lands  and  premises";  and  as  to  the 
property  acquired  after  marriage:  **That  the  defendant  de- 
siring to  have  it  appear  that  he  was  the  owner  of  an  inter- 
est in  said  lands  and  premises,  at  the  time  of  the  purchase 
of  each  of  said  last-mentioned  pieces  and  parcels  of  land, 
requested  plaintiff  to  permit  and  to  cause  conveyances  to  be 
made,  at  the  time  of  each  of  said  purchases,  by  the  prede- 
cessors and  owners  of  said  lands  and  from  whom  the 
plaintiff  purchased  said  pieces  of  land,  to  the  plaintiff  and 
defendant,  as  tenants  in  common,  and  for  that  purpose  to 
permit  the  name  of  defendant  to  be  mentioned  in  each  of  said 
conveyances  as  a  grantee  therein,  together  with  the  name  of 
plaintiff,  and  then  and  there  promised  plaintiff  that  if  plain- 
tiff should  permit  said  conveyances  to  be  so  executed,  that 
he  would  at  any  time  upon  demand  by  plaintiff  convey  to 
her  said  lands  and  premises  by  a  good  and  sufficient  deed 
of  conveyance,  in  such  form  and  of  such  character  so  that 
the  legal  title  to  the  whole  of  said  lands  should  be  and 
appear  of  record  in  her  own  name  and  as  her  own  separate 
estate  and  property."  It  is  also  found  that  there  was  no 
other  consideration  for  these  conveyances  to  defendant,  that 
the  plaintiff  relied  on  the  promises  to  reconvey,  and  that 
the  promises  were  made  in  bad  faith,  with  no  intention  to 
carry  them  out,  but  with  intent  to  deceive  and  defraud  the 
plaintiff. 

[1]  There  is  no  serious  controversy  in  the  evidence  as 
to  the  purchase  of  all  these  parcels  of  land  with  the  separate 
funds  of  plaintiff,  possessed  by  her  before  marriage,  to- 
gether with  the  rents  and  profits  accruing  therefrom  after 
marriage.  There  is  direct  conflict  in  the  evidence  as  to  the 
conditions  on  which  the  defendant  acquired  his  apparent  in- 
terest as  a  cotenant  with  plaintiff.  He  claims  that  it  was 
the  result  of  voluntary  and  unsolicited  action  of  the  plaintiff 
to  endow  him  with  an  interest  in  all  her  worldly  goods.  The 
court,  however,  found  against  this  contention  and  in  favor 

MOiLApp.— 87 


Digitized  by  VjOOQ IC 


418  Ford  v.  Ford.  [44  Cal.  App. 

of  the  testimony  given  by  the  plaintiff,  which,  if  accepted 
OS  true,  fully  supports  the  findings.  It  is  useless,  therefore, 
to  review  more  minutely  the  testimony,  as  we  would  not 
UQder  this  state  of  the  evidence  be  justified  in  disturbing  the 
findings  of  the  court. 

[2]  It  may  be  conceded,  as  contended  by  appellant,  that 
in  order  to  establish  fraud,  and  undue  influence  to  defeat 
these  conveyances  of  title  the  evidence  must  be  clear  and 
convincing.  But  that  is  a  rule  of  evidence  directed  to  the 
trial  court,  and  it  must  be  presumed  that  in  reaching  the 
conclusion  set  out  in  the  findings  the  court  was  governed 
by  these  considerations  in  weighing  the  evidence.  (Brison 
V.  Brison,  90  Cal.  323,  [27  Pac.  186] ;  Mahoney  v.  Bostunck, 
96  Cal.  53,  [31  Am.  St.  Rep.  175,  30  Pac.  1020] ;  Sherman 
V.  SandeU,  106  Cal.  373,  [39  Pac.  797].)  Even  in  criminal 
actions,  where  the  facts  must  be  established  beyond  a  rea- 
sonable doubt  in  order  to  justify  a  conviction,  the  appellate 
courts  are  not  permitted  to  question  the  verdict  if  it  is 
supported  by  any  substantial  showing.  (People  v.  Durrani, 
116  Cal.  179,  201,  [48  Pac.  75] ;  People  v.  Freeman,  92  Cal. 
359,  [28  Pac.  261] ;  People  v.  Ah  Lay,  10  Cal.  301.)  Ap- 
pellant  cites  Sheehan  v.  Sullivan,  126  Cal.  189,  [58  Pac. 
543],  as  holding  that  the  sufSciency  of  the  evidence  in  the 
light  of  this  rule  should  be  independently  considered  by 
the  appellate  court.  It  will  be  noticed  in  that  case  that  the 
question  was  before  the  supreme  court  on  undisputed  evi 
dence.  Under  such  conditions  the  appellate  tribunal  may 
well  go  to  greater  lengths  in  estimating  the  conclusiveness 
of  the  evidence  upon  the  point  in  issue;  but  where  the 
conclusion  of  the  trial  court  is  supported  by  testimony  that 
is  clear  and  convincing  in  itself,  the  fact  that  it  is  disputed 
by  rebutting  testimony  does  not  entitle  the  appellate  court  to 
substitute  its  judgment  for  that  of  the  trial  court  in  de- 
termining the  credibility  of  the  conflicting  witnesses.  In 
fact,  the  supreme  court,  in  Sheehan  v.  Sullivan,  supra,  says 
on  this  point:  **The  question  here  is  not  really  one  of  con- 
flicting evidence;  the  evidence  introduced  by  plaintiff,  leav- 
ing out  of  view  the  fact  that  it  was  all  contradicted,  is  not 
in  itself  sufficient  to  show  the  declaration  and  creation  of 
the  trust  as  averred  in  the  complaint,  or  as  found  by  the 
court."  In  the  matter  before  us,  the  testimony  of  the  plain- 
tiff, supported  to  some  extent  by  the  undisputed  circum- 
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stances  surrounding  the  transaction,  if  accepted  as  true,  is 
clear  and  conclusive  as  to  the  facts  found. 

[3]  The  only  question,  then,  on  the  merits  of  this  appeal 
is  whether  the  findings  support  the  judgment  declaring  a 
trust  in  this  property  against  the  defendant  and  in  behalf 
of  the  plaintiff. 

To  restate  briefly  the  issue  presented:  Is  a  trust  estate 
created  in  behalf  of  a  wife  where  she  deeds  an  interest  in 
her  separate  property  to  her  husband  and  permits  him  to 
take  in  his  name  an  interest  in  other  property  when  it  is 
purchased  with  her  separate  funds,  and  the  transaction  is 
had  without  consideration  to  the  wife,  at  his  solicitation, 
on  his  representation  that  he  only  desires  to  hold  an  interest 
of  record  for  the  sake  of  his  business  and  social  credit, 
and  that  he  will  reconvey  to  her  at  any  time  she  desires; 
and  where  the  consent  of  the  wife  was  induced  by  these 
representations  and  she  parted  with  her  title  in  reliance 
upon  them,  and  they  were  made  to  her  in  bad  faith  and 
with  intent  to  withhold  the  property  from  hert  Without 
reviewing  and  distinguishing  the  many  authorities  cited  by 
appellant,  we  think  that  every  point  involved  in  this  issue  is 
determined  against  him  in  Brison  v.  Brison,  75  Cal.  525, 
[7  Am.  St.  Rep.  189,  17  Pac.  689] ;  90  Cal.  323,  [27  Pac. 
186],  supplemented  by  DolUver  v.  DolUver,  94  Cal.  642, 
[30  Pac.  4] ;  Dimond  v.  Sanderson,  103  Cal.  97,  [37  Pac. 
189] ;  Cooney  v.  Olynn,  157  Cal.  583,  [108  Pac.  506] ;  Jones 
Jones,  140  Cal.  587,  [74  Pac.  143];  and  Bradley  v. 
Bradley,  165  Cal.  237,  [131  Pae.  750]. 

[4]  This  action  was  begun  under  an  ordinary  complaint 
to  quiet  title.  Subsequently,  and  x>ending  the  trial,  plaintiff, 
by  leave  of  court,  filed  an  amended  complaint  setting  up 
the  facts  relied  upon  to  defeat  defendant's  claim  of  title 
and  establishing  the  trust  in  plaintiff's  behalf,  and  praying 
that  such  trust  be  declared  and  a  reconveyance  of  the  prem- 
ises to  plaintiff  decreed.  Defendant  moved  to  strike  out  the 
amended  complaint,  and  contends  that  the  court  was  in 
error  in  denying  his  motion  and  x>ermitting  the  amended 
complaint,  for  the  reason  that  it  constitutes  a  new  and  dis- 
tinct cause  of  action.  Defendant's  own  citations  of  author- 
ity seem  to  be  against  him,  where  they  refer  at  aU  to  the 
question  of  amendment  of  the  complaint.  In  Von  Drachen- 
feU  ▼.  DooUttle,  77  Cal.  295,  [19  Pac  518],  no  attempt  waa 
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made  to  amend  the  complaint  below,  and  the  supreme  court 
merely  holds  that  under  the  complaint  to  quiet  title  the 
court  cannot  declare  and  enforce  a  trust,  and  that  a  new 
trial  will  not  be  granted  to  give  appellant  an  opportunity 
to  amend  his  complaint.  In  Bryan  v.  Tormey,  84  Cal.  126, 
[24  Pac.  319],  holding  that  under  a  complaint  to  quiet 
title  judgment  enforcing  a  trust  could  not  be  upheld,  the 
court  says:  "If  the  complaint  had  been  amended  at  the  trial 
to  conform  to  the  proofs  and  to  correspond  with  the  find- 
ings, we  should  have  found  no  difficulty  in  affirming  the  judg- 
ment. .  .  .  The  judgment  is  reversed  and  the  cause  remanded 
with  directions  to  the  superior  court  to  permit  the  parties 
to  amend  their  pleadings."  [6]  So  long  as  the  action  as 
set  out  in  the  amendment  is  not  entirely  foreign  to  the  origi- 
nal form  of  the  action,  such  amendment  is  within  the  dis- 
cretion of  the  court.  So  long  as  the  relief  sought  arises  on 
the  same  general  state  of  facts — as  was  obviously  the  con- 
dition here,  although  more  fully  stated  in  the  amended 
complaint — ^such  amendment  is  proper.  {Frost  v.  Witter, 
132  Cal.  421,  [84  Am.  St.  Rep.  53,  64  Pac.  705] ;  Walsh 
V.  McKeen,  75  Cal.  519,  [17  Pac.  673] ;  Cox  v.  McLaughlin, 
76  Cal.  60,  [9  Am.  St.  Rep.  164,  18  Pac.  100] ;  Doolittle  v. 
McConnell,  178  Cal.  697,  [174  Pac.  305] ;  Porter  v.  FUle^ 
brown,  119  Cal.  235,  [51  Pac.  322].)  In  the  case  last 
cited  the  amendment  changed  the  cause  of  action  from  an 
action  at  law  to  recover  on  a  creditor's  claim  to  an  equitable 
action  for  an  accounting  of  a  trust. 

We  do  not  find  prejudicial  error  in  the  numerous  rulings 
of  the  court  excepted  to  by  appellant. 

The  judgment  is  affirmed. 

Finlayson,  P.  J.,  and  Thomas,  J.,  concurred. 
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rOrim.  No.  402.    Third  Appellate  District.— Norember  22,  1919.] 

In  the  Matter  of  the  Application  of  MAEY  M.  SELOWSKT 
for  a  Writ  of  Habeas  Corpus. 

[1]  CBiMmAL  Law — CuMUUiTiyx  Sentences— Constbuotion  op  Oodb. 
Section  669  of  the  Penal  Code,  which  provides,  ''When  any  person 
is  convicted  of  two  or  more  crimee  before  sentence  has  been  pro- 
nounced upon  him  for  either,  the  imprisonment  to  which  he  is 
sentenced  upon  the  second  or  other  subsequent  conviction  must 
eommence  at  the  termination  of  the  first  term  of  imprisonment  to 
which  he  shall  be  adjudged,  or  at  the  termination  of  the  second  or 
other  subsequent  term  of  imprisonment,  as  the  ease  may  be,"  must 
be  limited  to  those  cases  where  there  have  been  two  convictions 
and  the  punishment  for  each  is  fixed  at  imprisonment,  and  is  not 
applicable  to  a  case  where  the  punishment  of  one  of  the  offenses 
18  a  fine  with  an  alternative  of  imprisonment  in  the  event  the  fine 
is  not  paid. 

[2]  Id. — CoNTEMPrp— Fine— Time  pob  Enfobcbicent.— Ordinarily,  when 
one  is  sentenced  to  imprisonment  for  contempt,  the  imprisonment 
begins  to  run  at  once,  but,  where  a  fine  is  imposed,  it  simply  be- 
comes a  judgment  for  so  much  money  due  to  the  people  of  the 
state,  and,  like  any  other  judgment  against  a  party  owing  money 
to  the  state,  it  may  be  enforced,  before  it  has  become  barred  by 
the  statute  of  limitations,  either  by  execution  or  by  imprisonment. 

APPLICATION  for  a  Writ  of  Habeas  Corpus  originally 
made  to  the  District  Court  of  Appeal    Writ  discharged. 

Frank  J.  Murphy  for  Petitioner. 

Clarence  N.  Biggin^  District  Attorney,  for  Respondent 

ELLISON,  P.  J.,  pro  tern. — This  is  an  action  for  the  re- 
lease of  the  petitioner  upon  habeas  carpus.  It  appears  from 
the  record  that  on  November  19,  1917,  in  the  superior  court 
of  Napa  County,  in  an  action  wherein  the  people  of  the 
state  of  Ccdif ornia  was  plaintiff  and  said  Mary  M.  Selowsky 
was  defendant,  a  judgment  was  duly  given,  made,  and  en- 
tered wherein  it  was  ordered,  adjudged,  and  decreed  that  the 
premises  therein  described  were,  at  ail  times  recited  in  said 
judgment,  maintained  by  said  Mary  M.  Selowsky  as  a  place 
of  lewdness,  assignation,  and  prostitution  in  violation  of  the 
laws  of  the  state  of  California,  and  that  said  premises,  at 
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all  of  said  times,  constituted  a  public  nuisance;  said  judg- 
ment decreed  that  said  nuisance  be  abated  and  that  said 
Mary  M.  Selowsky,  as  the  owner  of  said  premises,  be  per- 
petually enjoined  from  directly  or  indirectly  maintaining 
or  permitting  such  nuisance,  and  from  directly  or  indirectly 
permitting  the  use  of  said  premises,  or  any  part  thereof,  for 
the  purpose  of  lewdness,  assignation,  or  prostitution,  and 
from  directly  or  indirectly  maintaining  and  permitting  on 
said  premises,  or  any  part  thereof,  any  act  of  lewdness, 
assignation,  or  prostitution. 

It  further  appears  that  on  the  ninth  day  of  July,  1918, 
after  due  petition  and  notice  and  service  made,  the  said 
Mary  M.  Selowsky  was  by  order  of  said  court  adjudged 
guilty  of  contempt  in  violating  the  terms  of  said  judgment 
above  referred  to,  and  she  was  sentenced  to  pay  a  fine  of 
one  thousand  dollars,  and  be  imprisoned  in  the  county  jail 
of  Napa  County  for  a  period  of  six  months.  Immediately 
thereafter  she  commenced  the  service  of  such  sentence,  and 
on  August  17,  1918,  she  was  released  upon  bail  in  habeas 
corpiis  proceedings  instituted  in  this  court.  These  proceed- 
ings were  followed  by  certiorari  in  the  supreme  court  in 
which  the  validity  of  such  sentence  was  affirmed.  While 
petitioner  was  on  bail  another  charge  of  contempt  was  pre- 
ferred against  her,  and  on  June  29,  1919,  she  was  con- 
victed of  contempt  of  court  in  having  again  violated  said 
judgment  by  continuing  to  maintain  a  public  nuisance  on 
said  premises,  and,  as  punishment  thereof,  it  was  adjudged 
that  she  pay  a  fine  in  the  sum  of  two  hundred  dollars,  and 
that  in  default  of  payment  thereof,  she  be  imprisoned  in 
the  county  jail  in  the  county  of  Napa,  state  of  California, 
for  the  term  of  one  day  for  each  two  dollars  of  said  fine 
until  the  same  be  fully  paid  and  discharged. 

Said  judgment  further  provided:  **Said  term  of  im- 
prisonment shall  commence  upon  the  expiration  of  the  term 
of  imprisonment  heretofore  imposed  upon  her  by  judgment 
made  and  entered  in  the  above-entitled  court  and  cause  con- 
victing said  defendant  of  contempt  and  entered  on  or  about 
the  ninth  day  of  July,  1919,  and  upon  which  judgment  she 
has  this  day  been  committed." 

Upon  the  second  judgment  of  contempt,  a  commitment 
was  issued  on  the  sixteenth  day  of  October,  1919,  and  de- 
livered to  the  sheriflp  of  Napa   County,   and  under  it  he 
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retained  her  in  custody.  Since  the  entry  of  said  judgment 
of  contempt  made  on  the  twenty-ninth  day  of  June,  1919, 
the  defendant  has  served  in  the  county  jail  of  Napa  County 
more  than  one  hundred  days.  It  is  the  contention  of  peti- 
tioner that  imprisonment  upon  the  two  judgments  run  con- 
currently, and  that  when  the  judgment  of  her  last  contempt 
was  rendered  on  the  twenty-ninth  day  of  June,  1919,  she, 
heing  then  in  prison  on  the  former  judgment,  the  two  sen- 
tences run  together,  and  when  the  longer  one  was  served 
she  was  entitled  to  her  discharge.  This  contention  is  based 
upon  section  669  of  the  Penal  Code,  which  reads  as  follows: 
"When  any  person  is  convicted  of  two  or  more  crimes  before 
sentence  has  been  pronounced  upon  him  for  either,  the  im- 
prisonment to  which  he  is  sentenced  upon  the  second  or 
other  subsequent  conviction  must  commence  at  the  termina- 
tion of  the  first  term  of  imprisonment  to  which  he  shall  be 
adjudged,  or  at  the  termination  of  the  second  or  other  subse- 
quent term  of  imprisonment,  as  the  case  may  be." 

Considering  this  section,  the  supreme  court  said,  in  Ex 
parte  Marion,  132  Cal.  348,  [64  Pac.  469] :  *'This  section 
prescribes  one  exception  to  the  rule,  but  it  does  not  cover 
the  present  case,  because  the  prisoner  was  not  convicted  of 
the  second  offense  until  after  sentence  on  the  first  conviction. 
There  would  seem  to  be  no  rational  ground  for  a  distinc- 
tion between  this  case  and  the  case  provided  for,  but  the 
distinction  is  clearly  drawn  in  the  statute,  and  we  cannot 
hold  that  the  provision  quoted  warrants  the  sentence  under 
which  alone  the  prisoner  can  now  be  held. 

**The  only  other  statutory  provision  for  cumulative  sen- 
tences called  to  our  attention  is  contained  in  section  105  of 
the  Penal  Code,  which  applies  exclusively  to  escape  from 
the  state  prison. 

**  These  exceptions  seem  to  prove  and  establish  the  rule 
that  in  all  other  cases  the  term  of  imprisonment  commences 
to  run  from  the  delivery  of  the  convict  at  the  prison.  It 
must  therefore  be  held  that  the  direction  in  the  second 
sentence  of  the  prisoner,  making  it  cumulative  upon  the 
first,  was  invalid,  and  that  the  lawful  term  of  imprisonment 
has  expired." 

We  are  of  the  opinion  that  said  section  refers  to  cases 
where  there  have  been  two  convictions  and  the  punishment 
for  each  haa  been  that  of  imprisonment.    The  second  judg- 
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ment  for  contempt  against  the  petitioner  was  not  a  judg- 
ment of  imprisonment  in  the  county  jail.  The  judgment  was 
that  she  pay  a  fine  of  two  hundred  dollars  and,  in  default 
thereof,  she  should  be  imprisoned. 

In  Ex  parte  Karlson,  160  Cal.  378,  [Ann.  Cas.  1912D, 
1334,  117  Pac.  447],  the  question  of  the  court's  power  to 
punish  for  contempt  was  very  fully  considered.  In  that 
case  the  petitioner  had  been  sentenced  to  pay  a  fine  of 
two  hundred  dollars,  and  upon  his  failure  to  pay  said 
fine  to  be  committed  to  the  county  jail  until  such  fine  was 
paid  at  the  rate  of  one  day's  imprisonment  for  each  two  dol- 
lars of  the  fine.  After  serving  five  days,  he  petitioned  for 
his  release  upon  habeas  corpus,  taking  the  position  that 
under  the  section  of  the  code,  imprisonment  for  five  days 
was  the  longest  period  the  court  could  imprison  him.  In 
that  case,  quoting  from  People  v.  Tyler,  64  Cal.  438, 
[1  Pac.  887],  the  court  said:  **In  the  punishment  inflicted, 
the  court  did  not  exceed  its  jurisdiction.  It  had  jurisdiction 
to  punish  by  fine  not  exceeding  five  hundred  dollars,  or  im- 
prisonment not  exceeding  five  days,  or  by  both.  (Code  Civ. 
Proc,  sec.  1218.)  In  the  exercise  of  its  jurisdiction,  it  im- 
posed a  fine  of  five  hundred  dollars,  and  that  exhausted  its 
statutory  power  of  punishment;  but  the  committal  was  not 
an  additional  punishment;  it  was  simply  the  written  man- 
date or  process  by  which  the  court  undertook  to  enforce  its 
judgment.  A  judgment  of  fine  is  enforceable  by  an  execu- 
tion, as  on  a  judgment,  in  a  civil  action  (Pen.  Code,  sec. 
]214;  Code  Civ.  Proc,  sec.  1006),  or  by  commitment  under 
the  criminal  law.  A  person  against  whom  such  a  judgment 
has  been  pronounced  has,  therefore,  the  privilege,  under  the 
law,  of  paying  it  either  in  money  or  by  imprisonment.  If 
he  refuses  to  pay  in  that  way,  the  commitment  follows,  as 
an  incident  to  the  judgment,  until  the  judgment  has  been 
complied  with  according  to  law." 

The  judgment  in  this  case  against  the  petitioner  was  that 
she  pay  a  fine  of  two  hundred  dollars.  The  provision  as  to 
imprisonment  was  simply  added  as  a  method  that  might  be 
used  to  enforce  the  judgment  in  case  the  fine  was  not 
paid. 

Section  1205  of  the  Penal  Code  provides:  **A  judjrment 
that  the  defendant  pay  a  fine  may  also  direct  that  he  be  im- 
prisoned until  the  fine  be  satisfied." 
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The  sentence  imposed  upon  the  petitioner  was  that  she 
pay  a  fine.  Imprisonment  was  not  the  punishment  inflicted, 
but  was  only  to  take  place  in  the  contingency  that  the  fine 
was  not  paid  or  collected, 

[1]  We  think  the  section  of  the  Penal  Code  quoted,  and 
upon  which  petitioner  relies,  must  be  limited  to  those  cases 
where  there  have  been  two  convictions  and  the  punishment 
for  each  is  fixed  at  imprisonment,  and  is  not  applicable  to 
a  case  where  the  punishment  of  one  of  the  offenses  is  a 
fine  with  an  alternative  of  imprisonment  in  the  event  the 
fine  is  not  paid. 

[2]  Further,  it  appears  in  this  case  that  the  commitment 
upon  the  second  judgment  was  not  delivered  to  the  sheriff 
until  the  expiration  of  the  term  of  imprisonment  upon  the 
first  judgment.  Counsel  for  petitioner  takes  the  position 
that  when  judgment  is  pronounced  against  one  convicted  of 
contempt,  it  must  be  enforced  at  once,  whether  it  be  a 
judgment  of  imprisonment  or  a  judgment  that  the  party 
pay  a  fine.  We  are  unable  to  concur  in  this  x>osition.  Ordi- 
narily, when  one  is  sentenced  to  imprisonment  for  contempt, 
the  imprisonment  begins  to  run  at  once,  but,  where  a  fine 
IS  imposed,  it  simply  becomes  a  judgment  for  so  much  money 
due  to  the  people  of  the  state  of  California,  and,  like  any 
other  judgment  against  a  party  owing  money  to  the  state, 
it  may  be  enforced,  before  it  has  become  barred  by  the  stat- 
ute of  limitations,  either  by  execution  or  by  imprisonment. 

We  know  of  no  statutory  law  or  decision  which  holds  that 
upon  the  imposition  of  a  fine  against  a  party,  as  punishment 
for  contempt,  execution  must  be  issued  at  once  to  collect 
the  money  or  a  commitment  issue  directing  imprisonment. 

The  people  might  well  wait  with  the  expectation  that  the 
fine  might  be  paid  and  the  county  saved  the  expense  of 
feeding  the  defendant,  or,  it  might  wait  in  expectation  of 
finding  property  out  of  which  to  satisfy  the  judgment,  and 
by  taking  either  action,  it  would  be  well  within  its  legal 
rights. 

For  the  reasons  above  stated,  the  court  is  of  the  opinion 
that  the  petitioner  is  not  entitled  to  her  release,  and  the 
writ  is  discharged. 

Burnett,  J.,  and  Hart,  J.,  concurred. 
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[Civ.    No.    2970.    First   Appellate   District,   Diyision    One. — November 

24,   1919.] 

EDWARD  Q.  MoVITTY,  Respondent,  v.  OBI  FLENTGE, 

Appellant. 

[1]  Leases — ^Bight  or  Puechaseb  to  Demand  Possession— Beason- 
ABLE  Exercise  or  Option. — In  this  action  to  recover  possession  of 
certain  farming  land  held  by  defendant  under  a  lease  which  pro- 
vided, in  effect,  that  if  the  land  was  sold  before  expiration  of  the 
lease,  the  purchaser  should  have  the  option  to  take  possession  within 
a  reasonable  time  after  his  purchase,  the  property  having  been  pur- 
chased bj  plaintiff  during  the  latter  part  of  January,  s  de- 
mand by  him  for  possession  made  during  the  early  part  of  April 
was,  in  view  of  the  knowledge  of  defendant  with  reference  to  the 
purchase  by  plaintiff  and  the  small  amount  of  work  done  by  de- 
fendant in  preparation  for  the  coming  season,  within  s  reasonable 
time. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Mon- 
terey County.    J.  A.  Bardin,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Alex  Webster  and  Chas.  R.  Nelson    for  Appellant. 

C.  F.  Lacey  for  Respondent. 

WASTE,  P.  J.— This  is  an  appeal  by  the  defendant  from 
a  judgment,  in  favor  of  plaintiff,  for  the  possession  of  cer- 
tain farming  land,  and  for  damages  for  the  withholding 
thereof. 

The  defendant  was  in  possession  of  the  land  in  question 
under  a  lease  from  one  Otto  L.  Harden,  for  the  term  of 
three  years,  commencing  November  1,  1915.  On  November 
1,  1916,  he  paid  Harden  $110,  the  rent  for  the  year  next, 
ensuing  after  that  date.  The  lease  contained  this  provision: 
''If  said  land  is  sold  before  expiration  of  said  lease  the 
party  of  the  second  part  to  be  paid  for  all  summer-fallow 
at  going  price  per  acre,  provided  purchaser  wants  posses- 
sion immediately."  Harden  sold,  and  conveyed  the  land  to 
plaintiff  by  deed,  executed  and  delivered  January  22,  1917. 
Plaintiff,  relying  on  his  grantor  to  place  him  in  possession 
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of  the  land,  personally  made  no  demand  on  the  defendant 
to  vacate  the  property  until  April  6,  1917,  when  he  served 
a  written  notice  requiring  defendant  to  deliver  possession 
within  three  days,  under  penalty  of  suit  brought  for  posses- 
sion and  damages.  Defendant  refused  to  deliver  and  plain- 
tiff instituted  this  action.  On  the  trial  it  was  developed  that 
the  land  had  not  been  summer-fallowed  the  previous  year; 
consequently,  there  was  no  sum  to  which  the  lessee  was 
entitled.  Notwithstanding  this  fact,  the  defendant  rested 
his  case  upon  a  motion  for  a  nonsuit  on  the  ground  that 
the  reservation  in  the  lease,  above  quoted,  required  the 
plaintiff  to  exercise  his  right  to  take  possession  without 
any  delay,  and  that  by  his  waiting  from  January  22d  to 
April  6th,  he  lost  this  right.  The  motion  for  nonsuit  was 
granted,  and  plaintiff  appealed  from  the  judgment  entered 
thereon. 

On  the  appeal  this  court  reversed  the  judgment,  holding 
that  the  clause  in  the  lease  was  intended  by  the  parties  to 
it  to  be  a  reservation  in  favor  of,  and  for  the  benefit  of,  the 
lessor,  and  was  to  be  so  interpreted;  and,  consequently,  as 
there  had  been  no  summer-fallowing  of  the  land  for  the 
previous  year,  defendant's  lease  was  terminated  upon  the 
transfer  of  the  land  by  the  lessor  to  plaintiff,  who  was  en- 
titled to  the  possession  of  the  property,  upon  his  proper 
demand,  whenever  made.  {McVitty  v.  Flentge,  34  Cal.  App. 
781,  [169  Pac.  666].)  The  supreme  court  denied  a  petition 
for  a  rehearing,  and,  in  doing  so,  held  that  the  phrase, 
"providing  purchaser  wants  possession  immediately,"  does 
not  mean  that  the  buyer  must  take  possession  forthwith 
after  his  purchase,  or  not  at  all,  but  that  such  act  must 
be  done  within  a  reasonable  time  after  the  preceding  event. 
That  court  said  further  (at  page  784  of  the  report,  supra, 
[169  Pac.  667]):  **The  question.  What  is  a  reasonable 
timet  would  depend  upon  the  circumstances  existing  at  the 
time  of  the  sale  and  following  presently  thereafter.  The  de- 
fendant in  his  answer  alleged  facts  which,  if  true,  would 
show  that  the  option  of  the  purchaser  to  take  possession 
under  the  reservation  was  not  exercised  within  a  reasonable 
time  after  his  purchase  and  which  would  have  the  effect 
of  a  waiver  on  his  part,  or  create  an  estoppel  which  would 
defeat  his  right  to  possession  at  the  time  this  action  was 
begun.*' 


Digitized  by  VjOOQ IC 


428  MoViTTT  V.  Plbntgb.  [44  Cal.  App. 

[1]  The  defendant  thereupon  filed  a  second  amended 
answer,  setting  forth  more  fully  the  matters  referred  to  in 
the  opinion  of  the  supreme  court,  denying  the  petition  for  a 
rehearing.  At  the  trial  he  resisted  the  claim  of  plaintiff, 
upon  the  ground  that  no  demand  for  possession  was  served 
on  him  within  a  reasonable  time  after  the  sale,  but  he  was 
permitted  to  perform  work  and  labor  upon  the  property, 
under  the  belief  that  he  was  to  retain  possession  of  the 
premises.  The  trial  court  found  that  notice  was  given  to 
defendant  within  a  reasonable  time,  and  from  the  judgment 
entered  in  favor  of  the  plaintiff,  defendant  appeals. 

The  sole  question  presented  for  consideration  is  whether 
or  not  appellant  received  any  notice  or  demand  for  posses- 
sion of  the  leased  premises  within  a  reasonable  time  after 
the  sale  was  made. 

As  one  of  his  defenses,  defendant  alleged  that  on  or 
about  the  Ist  of  December,  1916,  preceding  the  sale  of  the 
ranch,  plaintiff  told  him,  defendant,  that  he  was  about  to 
purchase  the  property,  and  that  the  defendant  would  not  be 
disturbed  in  his  possession  until  November  1,  1917;  that, 
relying  on  said  notice  and  promise,  he  disked  and  seeded 
ten  acres  of  the  ranch,  raked  and  burned  the  stubble  on  a 
portion,  and  allowed  110  acres  to  go  a  volunteer  crop,  which 
crop,  he  alleged,  was  worth  one  thousand  dollars.  The  court 
found,  and  there  is  no  evidence  to  the  contrary,  that  no  such 
notice  or  promise  was  ever  made.  The  conversation,  on 
which  the  alleged  promise  was  based,  was  had  by  defendant 
with  one  of  plaintiff's  foremen,  employed  on  an  adjoining 
ranch,  who  had  no  orders,  or  authority,  to  act  for  plaintiff 
in  the  matter.  Consequently,  defendant  did  not  sub- 
stantiate the  facts  which  the  supreme  court  said  "if 
true,  would  show  that  the  option  of  the  purchaser  .  •  .  was 
not  exercised  within  a  reasonable  time." 

Plaintiff  at  aU  times  after  the  sale  was  urging  Harden  to 
secure  the  possession  of  the  ranch.  He  demanded  that 
Harden  notify  defendant  of  the  sale  and  return  the  money 
received  as  rent  for  1917.  Three  weeks  after  the  deed 
passed  Harden  wrote  to  Fernando  Plentge,  brother  of  de^ 
fendant,  who  had  on  one  occasion  paid  the  rent  of  the  place 
for  defendant.  He  lived  with  and  appears  to  have  been 
acting  at  all  times  with  the  knowledge  of  and  consent  of 
the  defendant.    In  this  letter  Harden  said  that  he  had  been 
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waiting  to  see  if  his  deal  with  plaintiff  ''was  going 
through,"  and  that  he  would  return  the  ''rent  money  right 
away  out  of  the  first  payment,"  adding:  **Then  you  can  do 
business  with  McVitty,  as  I  will  turn  the  lease  over  to 
him."  Fernando  replied,  declining  to  accept  a  return  of 
the  rent  paid,  stating  he  would  "deal  with  McVitty  next 
year,  if  he  buys  the  place,  but  he  has  nothing  to  do  with 
this  year's  crop."  On  March  14th  Harden  sent  defendant 
a  check  for  the  $110,  which  defendant  returned. 

While  the  defendant  on  the  stand  denied  any  knowledge 
of  the  correspondence  between  his  brother,  Fernando,  and 
Harden,  the  testimony  of  his  brother  was  sufficient  to  war- 
rant the  trial  court  in  believing  to  the  contrary. 

Defendant  knew  in  December,  1916,  that  the  ranch  was 
sold,  or  was  about  to  be  sold,  to  plaintiff.  It  is  equally  cer- 
tain that  he  knew  in  February,  and  in  March,  1917,  that 
McVitty  was  the  owner  of  the  place.  The  work  he  per- 
formed in  preparation  for  the  1917  season  amounted  to  only 
$25.  Harden  returned  the  rent  money  to  him,  which  he 
declined  to  keep,  for  the  reason,  as  he  testified,  that  he 
** supposed  the  crop  [he]  put  in  was  worth  more  than  $110. 
I  didn't  think  he  [Harden]  was  paying  me  enough.  .  .  . 
I  thought  I  should  be  paid  for  my  work  on  the  place." 
Defendant  remained  in  i>ossession  of  the  place  and  received 
the  benefit  of  the  1917  crop,  which  the  court  found  to  be 
worth  one  thousand  dollars,  and  the  crop  for  1918  worth 
$180. 

Under  all  the  showing  made  we  are  of  the  opinion  that 
the  trial  court  was  correct  in  its  finding  that  the  allegations 
of  the  complaint  are  true  and  that  the  notice  was  served  on 
the  defendant  by  the  plaintiff  within  a  reasonable  time. 

Appellant  contends  that  the  notice  served  on  defendant 
on  April  6,  1917,  was  insufficient  in  form.  When  the  case 
was  here  on  the  former  appeal  this  court  held  that  the  de- 
mand, in  respect  to  both  form  and  time,  was  such  as  to  have 
entitled  plaintiff  to  possession  of  the  premises.  {McVitty 
V.  Flentge,  supra,) 

The  judgment  is  affirmed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred* 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  22,  1920. 

All  the  Justices  concurred. 


fOiv.  No.  3049.    FiPBt  Appellate  District,  Division  Two. — ^Novwnber  24, 

1919.] 

C.  0.  JEWELL,  AppeUant,  v.  J.  J.  GOMES  et  al.,  Defend- 
ants;  THOMAS  W.   COSTELLO  et  al..  Respondents. 

[1]  Sales — Acceleration  of  Payment  by  Resale — Duty  of  Yendob. 
Where  a  contract  for  the  sale  on  certain  specified  terms  of  an 
interest  in  an  agency  for  automobile  tires  provides  that,  should 
the  purchasers  sell  the  business,  all  the  balance  under  the  con- 
tract shall  become  and  be  immediately  due  and  payable,  and  the 
purchasers  in  said  contract  agree  that  they  are  jointly  and  sev- 
erally bound  and  obligated  to  pay  the  said  balance  on  demand, 
upon  the  subsequent  sale  of  the  business  by  such  purchasers,  it  is 
not  necessary  for  the  original  vendor  to  notify  them  that  he  will 
hold  them  bound  to  the  terms  of  their  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    P.  F.  Gosbey,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Fry  &  Jenkins  for  Appellant 

Hugh  J.  Doherty,  Owen  D.  Richardson  and  Geo.  C.  W. 
Egan  for  Respondents. 

BRITTAIN,  J.— The  plaintiff  appeals  from  a  judgment 
against  him  in  a  suit  against  J.  J.  Gomes,  A.  J.  Martin, 
Thomas  W.  Costello,  and  Thomas  J.  Henderson,  to  recover 
on  a  contract  for  the  balance  of  the  purchase  price  of  his 
interest  in  a  business  carried  on  in  the  name  of  the  Gomes- 
Jewell  Tire  Company.     The  defendants,  Costello  and  Hen- 
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derson,  were  awarded  a  judgment  for  costs,  and  are  the  re- 
.spondents.    No  brief  has  been  filed  in  their  behalf. 

[1]  Under  an  agreement  with  the  Aero  Cushion  Tire 
Company,  a  corporation,  George  A.  Le  Doux,  C.  0.  Jewell, 
and  J.  J.  Gomes  acquired  an  agency  for  the  sale  of  auto- 
mobile tires.  Shortly  after  this  contract  was  made  Jewell, 
as  party  of  the  first  part,  entered  into  a  contract  with  the 
defendants,  reciting  the  sale  of  his  interest  in  the  business 
for  $1,635.15,  of  which  five  hundred  dollars  was  represented 
by  a  promissory  note  payable  in  ninety  days,  and  the  bal- 
ance, $1,135.15,  was  to  be  paid  from  five  per  cent  portions 
of  the  gross  sales  of  the  aero  cushion  inner  tire  under  the 
first  contract  mentioned,  the  partial  payments  to  be  made 
at  stipulated  times.  The  contract  then  provided:  ''In  case 
the  parties  of  the  second  part  should,  through  their  own 
fault,  cease  to  make  sales  of  said  tires,  or  should  sell  their 
said  business  of  selling  and  handling  the  same,  then  in 
either  of  said  events,  all  of  said  sum  of  $1,135.15  then  un- 
paid, shall  become  and  be  immediately  due  and  payable  and 
the  parties  of  the  second  part  hereby  agree  that  they  are 
joinfly  and  severally  bound  and  obligated  to  pay  the  said 
balance  of  said  sum  of  $1,135.15  on  demand."  Henderson 
and  Costello  answered,  admitting  the  allegation  that  the  de- 
fendants had  sold  the  business.  The  court  made  findings 
in  accordance  with  the  allegations  of  the  complaint,  and 
further  found  ''That  at  the  time  of  the  sale  by  said  de- 
fendants, J.  J.  Gomes,  A.  J.  Martin,  Thomas  W.  Costello 
and  Thomas  J.  Henderson,  of  their  business  of  selling  and 
handling  the  said  tires  of  the  Aero  Cushion  Tire  Company, 
a  cori)oration,  the  plaintiff  Jewell  was  advised  of  the  in- 
tentions of  said  defendants  to  sell  said  business  to  the  said 
Porous  Rubber  Tire  Co.,  and  did  not  at  said  time,  or  any 
other  time,  make  any  objection  to  the  sale  or  transfer  by  said 
defendants  of  their  said  business  and  of  their  rights  under 
said  Exhibit  B  to  the  said  Porous  Rubber  Tire  Co.,  and  did 
not  at  said  time,  inform  the  defendants,  or  any,  or  either 
of  them,  that  if  they  did  so  that  he  would  require  of  the 
defendants  that  they  pay  the  whole  of  said  sum  of  Eleven 
Hundred  Thirty-five  and  15/100  Dollars  provided  to  be  paid 
by  Exhibit  B  in  the  event  that  said  business  should  be 
sold;  that  it  is  not  true  that  the  Porous  Rubber  Tire  Co. 
ever  assumed  the  obligations  of  the  defendants  Gomes,  Mar- 
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tin,  Costello  and  Henderson,  or  either  of  them,  under  said 
contract  with  plaintiff,  and  plaintiff  did  not  waive  all  or 
any  of  his  rights  against  said  Gomes,  Martin,  Costello  and 
Henderson  otherwise  than  by  his  failure  to  notify  the  de- 
fendants that  if  they  transferred  their  business  to  the 
Porous  Eubber  Tire  Co.  that  he,  plaintiff,  would  require 
the  payment  of  the  said  sum  of  Eleven  Hundred  Thirty- 
five  and  15/100  Dollars  by  Exhibit  B  to  be  paid  in  the 
event  that  defendants  sold  or  transferred  their  said  busi- 
ness." 

The  appeal  is  on  the  judgment-roll  alone.  Despite  the 
rule  that  every  inference  will  be  indulged  in  to  support  a 
judgment,  the  finding  above  quoted  shows  the  decision  was 
based  solely  on  the  ground  that  the  plaintiff  did  not  inform 
the  defendants  that  he  would  hold  them  bound  to  the  terms 
of  their  contract.  Such  notice  was  not  necessary  and  would 
have  added  nothing  to  the  obligations  of  the  contract  itself. 
(10  R.  C.  L.,  p.  692,  sec.  21;  Deane  v.  Gray  Bros.,  109  Cal. 
433,  [42  Pac.  443].)  As  well  might  the  maker  of  a  promis- 
sory note  be  relieved  of  liability  because  its  holder  did  not 
notify  him  that  he  would  be  held  to  the  terms  of  the  note. 
The  defendants  did  not  plead  estoppel,  and  the  finding 
cannot  be  sustained  upon  that  ground.  {Biirk  v.  City  of 
Santa  Cruz,  163  Cal.  807,  [127  Pac.  154];  Chapman  v. 
HugJies,  134  Cal.  641,  [58  Pac.  298,  60  Pac.  974,  66  Pac. 
982].) 

The  judgment  is  reversed. 

Nourse,  J.,  and  Langdon,  P.  J.,  concurred* 
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[CiT.  No.  25^.    Seeond  Appellate  Difftriet^  DiTWoa  One. — November 

24,   1919.] 

C.  W.  TIEPEL,  Respondent,  v.  MINNIE  CHANT,  as  Ad- 
ministratrix,  etc,  Appellant 

[Ghr.  No.  244a.    Seeond  Appellate  District,  DiTiiion  One.— November 

24,  1919.] 

DANIEL      GATTWINKBL,      Respondent,     v.      MINNIE 
CHANT,  as  Administratrix,  etc..  Appellant. 

[1]  Actions  iob  Sbsyicis  Bkndebsd  and  Monkts  Adyanged— Find- 
mos — Judgment — Evidence. — In  these  actions,  one  for  the  reason- 
able valne  of  services  rendered  and  for  moneys  advanced  and  the 
other  for  the  reasonable  value  of  services  rendered,  the  evidttice 
was  sufficient  to  support  the  findings  and  judgments  in  favor  of 
the  plaintiifB. 

APPEALS  from  judgments  of  the  Superior  Court  of  Los 
Angeles  County.    Fred  H.  Taft,  Judge.    Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  H.  Ryckman  for  Appellant 

Edward  O.  Euster,  Ouy  E.  Maurice  and  Holland  S.  Has- 
kell for  Respondents. 

CONRET,  P.  J. — ^These  actions  were  tried  together  in  the 
superior  court.  Separate  judgments  were  entered,  from 
each  of  which  the  defendant  appeals.  The  cases  have  been 
briefed  together.  The  transcripts  were  prepared  in  accord- 
ance with  section  953a  of  the  Code  of  Civil  Procedure.  The 
reporter's  transcripts  in  the  two  cases  are  identical  with 
each  other,  and  there  is  a  separate  clerk's  transcript  for 
each  case. 

[1]  We  will  first  consider  the  Gattwinkd  case.  The 
complaint  states  a  claim  of  indebtedness  ux>on  an  account 
for  services  rendered  and  cash  advanced  to  Louisa  Stuckless, 
and  alleges  that  the  reasonable  value  of  the  services  ren- 
dered was  the  sum  of  $1,902.89.  A  claim  covering  this  de- 
mand was  first  presented  to  the  admdnistratriz  of  the  estate 
of  Louisa  Stuckless  and  rejected. 

44  Oal.  App.- 
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Appellant  claims  that  the  court  erred  in  receiving  in  evi- 
dence an  account-book  kept  by  Gattwinkel,  and  that  there 
was  no  other  competent  evidence  introduced  upon  which  the 
demand  of  the  plaintiff  can  be  sustained.  Following  the 
decision  of  this  court  in  Colburn  v.  Parrettf  27  Cal.  App. 
541,  [150  Pae.  786],  the  court  permitted  Gattwinkel  to  tes- 
tify that  he  kept  the  memorandum  book.  This  book  con- 
tained items  relating  to  plaintiff's  demand,  and  also  certain 
items  of  account  between  Gattwinkel  and  other  persons. 
Some  evidence  was  introduced  wherein  a  witness  testified 
to  his  acquaintance  with  the  memorandum-book  and  with 
transactions  between  Gattwinkel  and  other  x>«rsons  men- 
tioned in  the  memorandum-book,  and  that  he  found  the 
memorandum  to  be  correct  as  between  Gattwinkel  and  the 
other  persons.  We  do  not  deem  it  necessary  to  determine 
whether  or  not  the  court  erred  in  admitting  this  book  in 
evidence.  The  judgment  in  favor  of  Gattwinkel  was  for 
only  the  sum  of  $750,  and  there  is  evidence,  exclusive  of  the 
memorandum-book,  which  we  consider  suflScient  to  support 
the  judgment.  A  physician  who  attended  Mrs.  Stuckless 
during  her  illness  testified  to  the  services  which  he  saw 
rendered  by  Gattwinkel,  and  that  the  value  of  such  services 
was  from  fifteen  to  twenty  dollars  per  week.  There  is  tes- 
timony of  certain  other  witnesses  who  saw  these  services 
being  rendered  by  Gattwinkel,  and  it  shows  that  he  was 
rendering  such  services  for  a  period  of  nearly  two  years. 
At  fifteen  dollars  per  week,  this  would  be  amply  sufficient 
to  support  a  judgment  of  $750.  There  was  also  evidence 
that  certain  sums  of  moji^y  were  advanced  by  Gattwinkel 
for  the  benefit  of  Mrs.  Stuckless,  and  that  Mrs.  Stuckless 
stated  that  she  had  no  money  and  that  she  intended  to 
provide  repayment  to  Gattwinkel  for  services  and  for 
moneys  advanced. 

The  claim  of  Mrs.  Tiefel,  as  stated  in  her  complaint  and 
in  her  claim  presented  to  the  administratrix,  is  for  the  sum 
of  $569.73;  the  judgment  rendered  in  her  favor  is  for  the 
sum  of  $150  and  costs.  The  claim  of  Mrs.  Tiefel  as  pre- 
sented is  for  treatment  rendered  by  her  as  a  nurse,  charged 
for  at  the  rate  of  two  dollars  per  treatment  for  a  certain 
period  of  time,  and  at  the  rate  of  fifteen  dollars  per  month 
for  a  further  period  of  time.  That  she  rendered  some  such 
services  is  shown  by  the  testimony  of  the  physician  to  whom 
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we  have  referred,  and  by  other  testimony.  The  physician 
stated  that  in  his  opinion  the  value  of  such  treatments  was 
two  dollars  and  fifty  cents  per  treatment.  We  are  satisfied 
that  there  is  sufficient  evidence  to  support  the  findings  and 
judgment  for  the  amount  awarded  by  the  oourt 
The  judgments  are  affirmed. 

Shaw,  J.,  and  James^  J.,  concurred. 

A  petition  to  have  the  causes  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  22,  1920. 

AU  the  Justices  eoneurred. 


f 

[Civ.  No.  2431.    Second  Appellate  District,  DiviBion  One. — ^NoTember 

24,  1919.] 

S.   H.  WARD  et  al.,  Appellants,  v.  A.   A.   GOETTING, 

Respondent. 

[1]  Pleading  —  Counterclaim  —  Essential  Elements. — ^In  order  to 
constitute  a  valid  counterclaim,  the  cause  of  action  therein  stated 
must  arise  not  only  out  of  the  transaction  set  forth  in  the  com- 
plaint as  the  foundation  of  plaintiff's  claim,  but  must  be  one 
existing  in  favor  of  a  defendant  and  against  a  plaintiff  between 
whom  a  several  judgment  might  be  had  in  the  aetion. 

[2]  Id.— Action  to  Cancel  Note  —  Bight  or  AonoN  upon  Note  — 
Failure  to  Set  up  as  Counterclaim. — In  an  action  to  cancel  and 
annul  a  promissory  note  on  the  ground  of  fraud  in  its  procure- 
ment, the  cause  of  aetion  based  upon  the  promissory  note  cannot 
be  made  the  subject  of  a  counterclaim;  hence  the  omission  of  the 
payees  of  a  note  to  set  up  a  cause  of  action  based  thereon  in  an 
action  by  the  maker  to  cancel  the  note  on  the  ground  of  fraud  in 
its  procurement  will  not,  under  the  provisions  of  section  439  of  the 
Code  of  Civil  Procedure,  bar  a  subsequent  aetion  to  recover  upon 
said  note. 

[3]  Id. — Answer  to  Cross-oomflaint — Prater  for  Apfirmativs  Bs> 
lief  —  Bight   to    Dismiss    Cross-complaint. — The    right    of   the 

1.  Scope  and  office  of  counterclaim  under  the  code,  note^  89 
T>^  432. 
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eross-eomplainaiits  in  an  action  to  eaneol  and  annnl  a  promissorj 
note  on  the  ground  of  fraud  to  dismiss  their  eross^eomplaint  to 
reeover  upon  said  note  is  not  barred,  under  section  581  of  the 
Code  of  Ciyil  Procedure,  merely  bj  the  plaintiff's  having  inter- 
posed an  answer  thereto  setting  up  the  same  facts  upon  which  he 
based  his  demand  for  the  cancellation  of  the  note,  followed  bj  a 
prayer  for  such  relief. 

APPEAL  from  a  judgment  of  th«  Superior  Court  of 
Biverside  County.     Hugh  H.  Craig,  Judge.     Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

I.  Henry  Harris  and  Charles  A.  Bank  for  Appellants. 

A.   S.  Maloney  and  Prank  P.   Oster  for  Respondent. 

SHAW,  J. — PlaintiflFs  appealed  from  a  judgment  rendered 
in  favor  of  defendant  in  an  action  to  recover  upon  a  prom- 
issory note  made  and  delivered  by  defendant  on  March  17, 
1915.  By  its  terms  the  note  was  due  and  payable  four 
months  after  its  date.  On  April  21,  1915,  defendant  brought 
an  action  against  plaintiffs  herein,  with  whom  others  were 
joined  as  defendants,  to  have  the  note  canceled  and  an- 
nulled on  account  of  fraud  in  its  procurement  and  want  of 
consideration  thereof.  Demurrers  were  sustained  to  the 
original  and  three  succeeding  amended  complaints;  where- 
upon a  fourth  amended  complaint  was  filed,  at  which  time  the 
note  had  matured.  Thereupon  the  defendants  in  said  action, 
who  are  the  plaintiffs  here,  in  addition  to  their  answer 
denying  the  allegations  of  the  complaint,  filed  a  cross-com- 
plaint in  the  usual  form  for  recovery  upon  the  promissory 
note  in  accordance  with  the  terms  thereof,  to  which  the 
plaintiff  in  said  action,  who  is  defendant  here,  filed  an  an- 
swer wherein,  as  a  defense  to  recovery  upon  said  note,  he 
set  up  the  same  matters  contained  in  his  complaint  wherein 
he  sought  the  cancellation  of  said  note,  and  in  his  answer 
prayed  for  the  same  relief  sought  in  his  said  complaint. 
Upon  these  pleadings  the  parties  went  to  trial,  during  which, 
upon  an  order  of  court  permitting  them  so  to  do,  cross- 
complainants  in  said  action,  who  are  plaintiffs  here,  without 
the  consent  of  defendant  Goetting,  withdrew  and  dismissed 
their  cross-complaint  wherein  they  aaked  for  recovery  upon 
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the  promissory  note.  Thereupon,  after  such  withdrawal  of 
the  cross-complaint,  the  action  was  tried  upon  the  issues 
presented  by  Goetting's  complaint,  together  with  the  answer 
thereto,  wherein  the  allegations  of  his  complaint  were  de- 
nied, save  and  except  the  issue  as  to  want  of  consideration, 
which  issue  was  by  leave  of  court  withdrawn  from  the 
fourth  amended  complaint,  as  a  result  of  which  trial  judg- 
ment was  rendered  in  favor  of  the  defendants  in  said  ac^ 
tion,  who  are  plaintiffs  here,  the  effect  of  which  was  to 
declare  that  the  making  and.  delivery  of  said  note  had  not 
been  obtained  by  means  of  the  allege  fraud  practiced  upon 
the  maker  thereof;  all  of  which  facts,  among  other  things, 
were  by  defendant  herein  set  up  in  his  answer  to  the  com- 
plaint for  recovery  upon  the  promissory  note  in  this  action 
and  by  reason  of  which  he  alleged  this  action  was  barred 
by  the  provisions  of  sections  439  and  581  of  the  Code  of 
CSvil  Procedure.  Upon  these  facts  the  court  found  that 
the  cause  of  action  alleged  in  said  cross-complaint  so  filed 
in  the  former  action  by  plaintiffs  herein  for  recovery  upon 
the  note  arose  out  of  the  same  transaction  set  forth  in  the 
fourth  amended  complaint  as  the  foundation  of  this  de- 
fcndiBnt's  claim  for  the  cancellation  of  said  promissory  note 
and  constituted  a  counterclaim  in  said  action  upon  defend- 
ant's cause  of  action  therein  set  forth,  and  likewise  found 
that  the  samie  matter  alleged  in  this  defendant's  answer  to 
the  cross^omplaint  filed  1^  these  plaintiffs  in  the  former 
action  as  a  defense  thereto  arose  out  of  the  same  transaction 
set  forth  in  the  cross^complaint  so  filed  as  the  foundation 
of  plaintiff's  claim  based  upon  the  promissory  note,  and, 
therefore,  constituted  a  counterclaim  thereon;  and  as  a  con- 
clusion of  law  found  that  by  reason  of  said  facts  this  action 
for  recovery  upon  the  promissory  note  is  barred  by  the  pro- 
visions of  section  439  of  the  Code  of  Civil  Procedure,  which 
provides  that  ''if  the  defendant  omits  to  set  up  a  counter- 
claim upon  a  oause  of  action  arising  out  of  the  transaction 
set  forth  in  the  complaint  as  the  foundation  of  the  plaintiff's 
claim,  neither  he  nor  his  assignee  can  afterwards  maintain 
an  action  against  the  plaintiff  therefor." 

Since  plaintiffs,  under  an  order  of  court  from  which  no 
appeal  was  prosecuted,  withdrew  their  cross-complaint  filed 
in  the  former  action  for  recovery  on  the  note,  their  status 
was  precisely  that  of  one  who  had  omitted  to  file  the  same. 
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Hence,  the  question  presented  for  determination  is  whether 
the  cause  of  action  stated  in  the  cross-complaint  and  founded 
upon  the  promissory  note  was,  as  found  by  the  trial  court, 
a  proper  subject  of  counterclaim..  If  so,  the  action,  as 
adjudged  by  the  lower  court,  is  barred.  In  our  opinion, 
however,  the  finding  is  not  warranted  by  the  facts  con- 
cededly  established.  Under  section  437  of  the  Code  of  Civil 
Procedure,  the  answer  of  the  defendant  may  set  up  a  coun- 
terclaim which,  as  provided  by  section  438  of  the  Code  of 
Civil  Procedure,  "must  be  one  existing  in  favor  of  a  de- 
fendant and  against  a  plaintiff,  between  whom  a  several 
judgment  might  be  had  in  the  action,  and  arising  out  of 
.  .  .  the  transaction  set  forth  in  the  complaint  as  the  foun- 
dation of  the  plaintiff's  claim,  or  connected  with  the  subject 
of  the  action.*'  [1]  It  thus  appears  that  in  order  to  consti- 
tute a  valid  counterclaim,  the  cause  of  action  therein  stated 
must  arise  not  only  out  of  the  tra/nsaction  set  forth  in  the 
complaint  as  the  foundation  of  plaintiff's  claim,  but  must 
be  one  existing  in  favor  of  a  defendant  and  against  a  plain- 
,tiff  between  whom  a  several  judgment  might  be  had  in  tlie 
action.  As  said  in  Meyer  v.  Quiggle,  140  Cal.  499,  [74 
Pac.  41],  quoting  with  approval  from  National  Fire  Ins.  Co. 
V.  McKay,  21  N.  T.  191:  **A  counterclaim,  when  established, 
must  in  some  way  qualify  or  defeat  the  judgment  to  which 
a  plaintiff  is  otherwise  entitled."  **It  must  be  something 
that  resists  or  modifies  the  plaintiff's  claim."  (Leavenworth 
Y.  Packer,  52  Barb.  (N.  T.)  132.)  And  in  Mattoon  v. 
Baker,  24  How.  Pr.  (N.  Y.)  329,  the  court,  in  discussing  the 
subject,  says:  **A  counterclaim  to  be  available  to  a  party 
must  afford  to  him  protection  in  some  way  against  the  plain- 
tiff's demand  for  judgment,  either  in  whole  or  in  part.  It 
must,  therefore,  consist  in  a  setoff  or  claim  by  way  of  re- 
coupment or  be  in  some  way  connected  with  the  subject 
of  the  action  stated  in  the  complaint.  It  must  present  an 
answer  to  plaintiff's  demand  for  relief.  ...  It  must,  there- 
fore, contain  not  only  the  substance  of  what  is  necessary  to 
sustain  an  action  in  favor  of  defendant  against  the  plaintiff, 
but  it  must  also  operate  in  some  way  to  defeat  in  whole  or 
in  part  the  plaintiff's  right  to  recover  in  the  action.  An 
answer  which  does  not  meet  this  requirement  is  insufficient, 
whether  regarded  as  a  defense  or  a  counterclaim."    To  like 
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effect  is  Pomeroy's  Code  Eemedies,  section  621,  and  Wad- 
deU  V.  Darling,  51  N.  T.  327. 

[2]  In  the  former  suit  plaintiff's  cause  of  action  was 
based  upon  alleged  fraud  practiced  upon  him  in  procuring 
the  note,  which,  if  true,  must  have  necessarily  destroyed  the 
contract  upon  which  defendants  in  the  cross-complaint  based 
their  right  to  recover,  and,  hence,  on  account  of  the  cause  of 
action  set  up  in  the  cross-complaint  being  independent  and 
disconnected  from  that  stated  in  the  complaint,  there  could 
be,  as  between  the  parties,  no  several  judgment,  and  no 
judgment  in  favor  of  cross-complainants  which  (conceding 
the  truth  of  the  allegations  of  the  cross-complaint)  could 
qualify,  diminish,  or  defeat  a  judgment  to  which  the  plain- 
tiff would  otherwise  have  been  entitled. 

In  our  opinion,  the  cause  of  action  based  upon  the  promis- 
sory note  was  not,  and  could  not  be  made,  the  subject  of  a 
counterclaim;  hence  the  omission  of  plaintiffs  herein  to  set 
up  a  cause  of  action  thereon  in  the  former  action  brought 
by  this  defendant  to  cancel  the  note  was  not,  under  the  pro- 
visions of  section  439,  as  found  by  the  court,  a  bar  to  the 
action. 

[3]  As  stated,  this  defendant,  in  response  to  the  cross- 
complaint  filed  by  these  plaintiffs  in  the  former  action  for 
recovery  upon  the  promissory  note,  interposed  an  answer 
thereto  setting  up  the  same  facts  upon  which  he  based 
his  demand  for  tlie  cancellation  of  the  note,  followed  by 
a  prayer  for  such  relief.  Respondent,  invoking  the  provi- 
sions of  section  581  of  the  Code  of  Civil  Procedure,  insists 
that  since  in  such  answer  he  sought  aflBrmative  relief,  the 
cross-complainants  were  not  entitled  to  dismiss  the  same. 
Therefore,  he  argues,  the  judgment  herein  rendered  should 
upon  the  findings  be  affirmed.  In  reply  to  this  contention, 
suffice  it  to  say  that  ''matters  which  are  proper  as  a  de- 
fense will  not  be  turned  into  a  counterclaim  or  cross-com- 
plaint merely  by  a  prayer  for  affirmative  relief."  (Shain 
v.  Belvin,  79  Cal.  262,  [21  Pac.  747].)  While  the  prayer  of 
defendant's  answer  to  the  cross-complaint  was  for  the  can- 
cellation of  the  note,  nevertheless,  it  was  based  upon  matters 
of  defense  only  and  not  of  counteraction. 

The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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[CiY.  No.  2000.    Third  Appellate  District.— NoyemlMr  24,  1919.] 

C.  L.  LAWRENCE,  AppeUant,  v.  T.  M.  GOODWILL,  Re- 

spondent. 

[1]  Neoligenci  —  Sudden  TtxiL  —  Ebxonsoub  Judgment — Lxabilitt 
FOE  Damage. — Where  appalling  eircumstances  of  imminent  danger 
or  peril  so  suddenly  and  unexpectedly  confront  a  person  of  ordi- 
narily cool  and  calm  temperament  and  judgment  that  he  for  the 
time  loses  his  presence  of  mind  or  so  finds  himself  in  a  position 
in  which  he  is  required  to  make  up  his  mind  as  to  the  best  or 
safest  course  to  adopt  to  avoid  the  disaster  which  such  eircum- 
stances threaten  commensurately  with  the  suddenness  with  which 
they  arise,  and  damage  or  injury  directly  results  from  the  exercise 
of  an  erroneous  judgment  in  attempting  to  meet  or  overcome  the 
peril  of  such  circumstances,  such  person  will  not  be  held  actionably 
responsible  or  liable  for  any  injury  or  damage  so  caused. 

[2]  Id. — ^Violation  or  Bui/i  of  Boad— Beqttibbment  That  Due  Care 
BE  Exercised. — While  one  who  violates  the  law  of  the  road  by 
driving  on  the  wrong  side  thereof  assumes  the  risk  of  such  an 
experiment  and  is  required  to  use  greater  care  than  if  he  had  kept 
on  the  right  side  of  the  road,  the  rule  requiring  drivers  on  high- 
ways to  keep  to  the  right  when  meeting  other  vehicles,  or  in  over* 
taking  another  vehicle,  whether  statutory,  of  common-law  origin,  or 
contained  in  a  municipal  ordinance,  is  not  a  hard-and-fast  rule 
to  be  adhered  to  under  all  eircumstances.  Cireumstancea  may  eon- 
front  a  person,  and  oft^i  do,  when  care  would  require  him  to 
avoid  or  relinquish  the  side  of  the  highway  to  which  he  would 
otherwise  be  entitled.  In  such  case  he  would  be  required  to  ex- 
ercise such  due  care,  and,  if  he  failed  to  do  so,  he  would  be  liable 
for  negligence,  even  though  he  had  placed  himself  upon  the  side 
to  which  he  would  ordinarily  be  entitled. 

[S]  Id. — Prima  Facie  Evidence  of  Negugencs—Bebuttal. — The  fact 
that  the  driver  of  a  vehicle  has  taken  the  wrong  side  of  the  high- 
way when  meeting  or  in  overtaking  another  where  damage  oeeurs 
18  not  conelusive,  but  only  prima  fade  evidence  of  negligenoe, 
which  may  either  stand  as  proof  of  the  fact  or  be  overcome  or 
rebutted  by  the  circumstances  of  the  particular  ease. 

[4]  lb. — Automobile  Collision  —  Determination  of  Jury  (Tonglu- 
SITE. — In  this  action  for  damages  for  personal  injuries  sustained 
as  the  result  of  a  collision  between  two  automobiles  on  the  state 

1.  "Emergency  rule"  as  applied  to  automobile  drivers,  note,  6 
A.  I..  B.  680. 

2.  Violation  of  statute  or  ordinance  regulating  movement  of 
vehicles  as  afTocting  violator's  right  to  recover  for  negligencoi  note, 
12  A.  L.  B.  458. 
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highwBj,  the  question  whether  the  defendant  was  negligent  in 
entering  upon  the  etate  highway  and  in  turning  to  his  left  upon 
said  highway  on  observing  the  approach  of  the  plaintiff's  machine 
toward  the  point  at  which  he  entered  upon  the  highway  was 
peculiarly  one  for  the  determination  of  the  jury,  and  its  yerdict, 
■0  far  as  that  question  wu  eoneemed,  was  conelusive  upon  the 
appellate  eourt 

[6]  Id. — ^Last  Oleab  OppoBTUNnrr — Quxstion  vob  Jitbt. — The  doc- 
trine of  the  'last  clear  opportunity"  proceeds  upon  the  assumption 
or  the  concession  that  the  party  invoking  it  was  himself  guilty  of 
negUgence,  but  that  the  negligence  of  the  other  party  was  the 
proximate  and  efficient  cause  of  the  damage,  because,  having  a 
dMT  cpportwUty  of  avoiding  the  accident  or  collision  by  the 
exercise  of  reasonable  or  ordinary  care,  his  conduct,  therefore, 
amounts  to  a  willful,  reckless,  and  wanton  disregard  of  the  duty 
which  the  circumstances  of  this  case  cast  upon  him;  and  whether 
it  did  in  fact  apply  in  this  case  and  whether  the  defendant  did 
or  did  not  do  all  that  he  could  reasonably  have  been  expected  to  do 
to  avoid  the  collision  were  solely  for  the  jnzy's  determination. 

[6]  Id. — Pbepondkbanck  or  Kvidsngb  —  Ingobbbgt  iNsntuonoNd — ^In 
this  action,  an  instruction,  reading  in  part:  "By  the  preponderance 
of  evidence  is  meant  greater  and  superior  weight  of  evidence 
which  satisfies  your  mind.  By  a  preponderance  of  evidence  is 
not  necessarily  meant  a  greater  number  of  witnesses,  but  if  the 
plaintiff  has  proven  the  material  allegations  of  his  complaint  by 
such  evidence  as  satisfies  and  produces  conviction  in  the  minds 
of  the  jury,  then  he  may  be  said  to  have  proven  his  case  by  a 
preponderance  of  evidmce.  When  you  are  satisfied  that  the  truth 
lies  with  a  single  witness  or  with  any  number,  yon  are  justified 
in  returning  a  verdict  in  accordance  therewith.  This  is  what  is 
meant  by  a  preponderance  of  proof.  It  is  that  character  or  meas- 
ure of  evidence  which  carries  conviction  to  your  minds,"  fell  short 
of  stating  correctly  the  rule  as  to  the  preponderance  of  evidence 
which  applies  in  civil  cases,  as  that  rule  does  not  mean  that  the 
evidence  shall  be  such  as  to  satisfy  and  produce  conviction  in  the 
minds  of  the  jury,  but  means  such  evidence  as,  when  weighed 
with  that  opposed  to  it,  has  more  convincing  force,  and  from 
which  it  results  that  the  greater  probability  is  in  favor  of  the 
party  upon  whom  the  burden  rests,  but  a  review  of  the  entire 
record,  including  the  evidence,  precluded  the  appellate  court  from 
declaring  that  a  miscarriage  of  justice  resulted  therefrom. 

[7]  Id. — ^Tbavelino  at  Kzobssivx  Spebd  —  Instbuoted  Yxbdict  not 
Ebbob. — ^In  such  action  it  was  not  erroneous  to  instruct  the  jury 
that  if  thej  found  that  the  plaintiff  was  driving  his  machine  as 

6.  Preponderance    of    evidence   as    determined    by    mere    number    of 
witnesses,  note,  Ann.  Gas.  1913D,  676. 
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he  was  approacliing  the  intersection  at  a  greater  rate  of  speed 
tlian  ten  miles  per  hour,  and  that  a  collision  occurred  between  the 
plaintiff's  and  the  defendant's  machines,  and  that  the  defendant 
was  not  guilty  of  contributory  negligence  at  the  time  of  the  col- 
j  lision,  it  would  be  their  duty  to  find  for  the  defendant,  not  only 
i  on  the  complaint  of  the  plaintiff,  but  abo  upon  the  cross-complaint 
of  the  defendant,  for  such  damages  as  the  evidence  might  nhow 
that  the  defendant  had  sustained  by  reason  of  such  collisioiL 

[8]  Id. — OoNSTEucTioN  OF  Instructions  —  Isolated  Passaobs  not 
Severable. — A  court,  in  charging  a  jury,  is  not  required  to  state 
the  case  hypothetically  in  any  one  instruction  or  embrace  therein 
all  the  conditions  or  qualifications  necessary  to  a  correct  statement 
of  the  law  governing  all  the  evidential  features  of  the  case.  The 
instructions  must  be  considered  in  their  entirety,  and  if,  as  so  con- 
sidered, they  state  the  law  of  the  case  fairly  and  clearly,  then 
they  are,  as  a  whole,  unobjectionable,  even  though,  by  selecting 
isolated  passages  from  single  instructions,  they  may  in  some  re- 
spects be  amenable  to  just  criticism. 

[9]  Id. — BRIGHT  OF  Wat  to  Operator  on  Right — ^Proper  Instruction. 
An  instruction  that  ''While  the  law  gives  to  the  operators  of  ve- 
hicles on  the  right  what  is  generally  termed  the  'right  of  way,' 
still  it  does  not  follow  as  a  matter  of  law  that  upon  the  happen- 
ing of  a  collision  between  two  vehicles  at  the  intersection  of  two 
public  highways  that  the  operator  of  the  vehicle  on  the  left  is 
necessarily  guilty  of  negligence.  All  the  facts  and  circumstances 
surrounding  the  happening  of  the  accident  must  be  considered  in 
determining  whether  such  operator  was  in  fact  negligent.  In 
other  words,  the  law  governing  the  operation  of  vehicles  must  be 
applied  to  the  facts  and  circumstances  of  the  case,  and  the  law 
which  gives  to  the  operator  of  a  vehicle  on  the  right  the  so-called 
'right  of  way'  also  contemplates  that  such  operator  of  such  vehicle 
is  himself  operating  his  vehicle  in  a  careful  and  prudent  manner, 
and  with  due  regard  to  the  safety  of  others,"  la  a  correct  state- 
ment of  the  rule. 

[10]  Id. — ^Intersectino  Wat  —  Proper  Definition. — An  instruction 
that  "By  the  term  'intersection  of  public  highway'  is  meant  all 
space  made  by  the  junction  of  highways,  and  the  space  where  one 
highway  comes  into  another,  although  the  highways  do  not  cross," 
contains  a  proper  definition  of  an  intersection  of  two  highways  or 

9.  Bule  of  road  governing  vehicles  proceeding  in  opposite  diree* 
tions,  note,  41  L.  B.  A.  (K.  S.)  332. 

Bule  of  road  governing  vehicles  at  intersection  of  streets  and 
when  turning  a  cross-street,  note,  41  L.  B.  A.  836. 

Liability  for  collision  between  automobiles  at  or  near  comer  of 
streets  or  highways,  note,  L.  B.  A.  1916A,  745. 
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an  interseetisg  way  and  conforms  to  that  given  by  seetion  1,  inb- 
diviaion  14,  of  of  the  Motor  Vehicle  Act. 

£11]  Id. — Unlawful  Ratb  of  Speed — Presumption  of  Neoligence— • 
Instbuctions. — ^An  instruction  that  if  the  jury  should  find  that 
the  plaintiff,  at  or  immediately  before  the  collision  in  question, 
was  approaching  the  intersection  of  ways,  and  that  his  view  of  the 
traffic  on  the  intersecting  way  was  obscured,  and  that  he  waa 
traveling  at  a  rate  of  speed  in  excess  of  ten  miles  per  hour,  then, 
and  in  that  event,  the  plaintiff  is  conclusively  presumed  to  have 
been  guilty  of  negligence  at  the  time  of  the  collision,  is  not  sub- 
ject to  the  objection  that  it  omits  to  state  the  qualification  that 
tnch  negligence  is  not  the  determining  factor  unless  it  proximately 
caused  or  contributed  to  the  accident  in  question,  where  in  other 
parts  of  the  instructions  the  court  did  submit  that  question  to  the 
jury. 

[12]  Id. — Appboachino  Intebseotion  —  Assumption  of  Ck)MPUANGi 
With  Law— Right  to  Ezcesd  Speed  Limit.— The  fact  that  the 
plaintiff  who  was  driving  westerly  had  the  right  to  assume  that 
any  person  approaching  the  state  highway  from  the  intersecting 
road  to  the  north  would,  upon  entering  upon  the  highway,  proceed  ( 
beyond  the  center  of  the  intersection  with  the  state  highway  be- 
fore turning  to  the  left  to  travel  easterly  did  not  give  him  the 
right  to  proceed  in  approaching  the  intersection  when  as  near  aa 
fifty  or  sixty  feet  therefrom  at  the  rate  of  thirty  or  even  twenty- 
two  miles  per  hour. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Merced  County.    E.  N.  Rector,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  oourt 

Ostrander,  Clark  &  Carey  for  Appellant. 

Edward  Bickmore  for  Bespond'ent 

HART,  J.— On  the  23d  of  November,  1916,  a  collision  oc- 
curred between  an  automobile  driven  by  plaintiff  and  one 
driven  by  defendant,  on  the  state  highway,  about  three  miles 
north  of  Atwater,  in  Merced  County.  Plaintiff  was  seri- 
ously injured  and  brought  this  action  to  recover  damages, 
alleging  that  the  collision  occurred  because  of  the  negligence 
of  defendant.  A  jury  found  in  favor  of  defendant  and 
judjrment  was  entered  in  his  favor  for  costs.  Prom  this 
judgment  plaintiff  appeals. 

At  the  time  of  the  accident  there  was  a  paved  state  high- 
way running  easterly  from  Livingston  to  Atwater,  in  said 
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county  of  Merced.  This  highway  waa  sixty  feet  wide,  the 
paved  center  thereof  being  fifteen  feet  wide.  The  distance 
from  each  edge  of  the  pavement  to  the  extreme  edge  of  the 
right  of  way  is  twenty-two  and  one-half  feet.  At  the 
point  where  the  collision  occurred  a  public  highway  from 
the  north,  forty  feet  in  width,  called  the  Cressey  Boad,  in- 
tersected the  state  highway  at  right  angles.  It  was  an  oiled 
road  and  did  not  cross  the  state  highway,  but  when  within 
about  forty  feet  thereof  the  oiled  portion  divided,  one  por- 
tion going  toward  Atwater  and  the  other  toward  Livingston. 
Between  these  two  branches  and  the  paved  portion  of  the 
highway  the  unpaved  portion  was  sandy.  On  the  east  of 
the  Cressey  Road  and  up  to  the  highway  was  a  dense  grove 
of  eucalyptus  trees,  which  effectually  prevented  anyone  com- 
ing  from  tho  direction  of  Atwater  from  seeing  the  Cressey 
Road. 

On  the  day  of  the  accident  plaintiff  was  driving  westerly 
along  the  state  highway  on  the  right-hand  side  of  the  road. 
The  only  time  he  had  been  on  the  highway  before  was  two 
days  previously,  when  be  had  driven  to  Fresno.  He  said 
he  did  not  know  there  was  a  road  behind  the  eucalyptus 
trees. 

Defendant  was  driving  on  the  Cressey  Road  southerly 
toward  the  highway.  When  he  came  to  the  point  where  th« 
road  forked  he  proceeded  on  the  left-hand  branch,  which 
would  bring  him  into  the  highway  headed  easterly  toward 
Atwater.  Plaintiff's  version  of  what  then  happened  is  aa 
follows: 

''I  first  saw  the  defendant's  machine  as  it  came  from  thii 
intersecting  road;  there  was  a  little  grove  of  eucalpytus  treei 
that  were  an  obstruction  and  prevented  me  from  seeing  i1 
before  that.  I  had  no  glimpse  of  the  machine  at  all  befon 
it  emerged  on  to  the  state  highway.  As  I  saw  his  car  I  wai 
somewhat  startled,  as  it  was  coming  on,  it  was  apparently 
coming  right  toward  me.  I  made  an  effort  to  avoid  the  acci« 
dent  by  swerving  to  the  left.  I  did  not  get  much  of  a 
chance  to  swerve  to  the  left  any  distance;  very  little.  1 
sought  to  apply  the  brake,  and  his  car  struck  into  mine 
His  right  front  wheel  struck  my  right  front  wheel  and 
turned  it.  .  .  .  It  jerked  my  steering-wheel  at  once,  anc 
almost  strained  my  thumb,   of  course,  took  it  away  fron 
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me.  ...  I  had  never  driven  upon  the  Cressey  Boad  and  did 
not  know  of  its  ezistenee/' 

On  cross-examination  the  witness  testified:  ''After  the  col- 
lision I  was  taken  to  Modesto;  to  the  best  of  my  knowledge 
I  was  unconscious  immediately  after  the  collision,  I  don't 
know  how  long.  ...  I  did  not  make  any  attempt  to  slow 
up  my  car  previous  to  seeing  Mr.  Goodwill.  After  I  saw 
Mr.  Goodwill  I  made  an  attempt  to  stop  my  car,  I  think 
mechanically — ^instantaneously,  you  might  say.  I  do  not 
think  if  I  had  put  on  my  brake  immediately  upon  seeing 
him  I  might  have  stopped  in  time  to  avoid  the  accident. 
After  I  saw  Mr.  Goodwill,  I  would  assume  that  I  traveled 
fifty  or  sixty  feet — ^fifty  feet  probably  before  the  collision 
occurred.  At  the  time  of  the  collision  I  was  traveling  on  the 
right  of  the  highway,  that  is,  the  concrete  highway,  and 
Goodwill  was  coming  in  from  my  right  in  off  the  intersect- 
ing highway."  He  said  that  he  was  traveling  about  twenty 
or  twenty-two  miles  per  hour. 

The  defendant  testified  that  when  the  collision  occurred 
he  was  driving  at  the  rate  of  nine  or  ten  miles  an  hour.  He 
said:  ''As  I  approached  the  road  I  put  on,  I  went  on  low, 
and  put  my  brakes,  my  foot  on  the  brake  in  making  the 
turn.  When  I  made  that  turn  I  was  going  very  slowly  at 
that  time.  I  was  not  going  any  speed  at  all,  you  might 
say.  When  I  was  making  that  turn  it  was  probably  less 
than  half  the  speed  I  was  coming  down.  I  am  pretty  sure 
I  was  not  going  over  half  speed,  five  miles  an  hour.  .  .  .  Dr. 
Lawrence's  machine  was  running  very  fast;  it  was  running 
tremendously  fast.  I  estimate  the  rate  of  speed  it  was 
making — I  believe  he  was  going  over  thirty  miles  an  hour. 
•  .  .  When  I  seen  the  other  machine  coming  I  realized  that 
I  could  not  pass  in  front  of  him,  and  I  turned  in  the  other 
way;  I  put  my  foot  on  the  brake,  and  put  the  machine  in 
low  and  turned  in  on  the  wrong  side,  you  might  say,  that 
is,  on  the  left-hand  side."  He  said  the  collision  occurred 
after  he  had  gone  six  or  eight  feet.  The  right  front  wheel 
of  the  defendant's  car  was  torn  off  as  a  result  of  the  colli- 
sion, and,  while  the  defendant's  machine  was  stopped  sud- 
denly from  the  force  of  the  impact  and  remained  standing 
at  tile  point  where  the  collision  occurred,  the  plaintiff's 
car  passed  on  for  a  distance  of  some  twenty-five  or  thirty 
feet  and  toppled  over  on  its  side. 
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Section  22  (subdivision  b),  of  the  act  of  the  legislature 
whereby  the  use  and  the  operation  of  vehicles  upon  the 
public  highways  of  the  state  are  regulated  (Stats.  1915,  pp. 
397,  409),  at  the  time  this  accident  occurred,  provided, 
among  other  things^  that  no  person  should  ox>erate  or  drive 
a  motor  or  other  vehicle  on  any  public  highway  "at  a 
greater  rate  of  speed  than  ten  miles  an  hour  where  the  oper- 
ator's or  chauffeur's  view  of  the  road  traffic  is  obstructed 
either  upon  approaching  an  intersecting  way,  or  in  tra- 
versing a  crossing  or  intersection  of  ways,  or  in  approaching 
or  traversing  a  crossing  or  intersection  of  ways,  or  in  ap- 
proaching or  traversing  a  bridge,  dam,  trestle,  causeway  or 
viaduct,  or  in  going  around  corners  or  a  curve  in  a  street 
or  highway." 

Section  1,  subdivision  14,  of  the  same  act  defines  an  "in- 
tersecting highway"  as  "any  highway  which  joins  another 
at  an  angle,  whether  or  not  it  crosses  the  other." 

That  the  Cressey  Road  is  an  "intersecting  highway" 
within  the  above  statutory  description  of  such  a  highway 
there  can,  of  course,  be  no  doubt.  Indeed,  the  cases  and 
authorities  so  hold  as  to  a  road  which,  like  the  Cressey 
Highway,  joins  another  at  an  angle.  (See  opinion  of  supreme 
court  denying  a  hearing  in  the  case  Muther  v.  Capps,  38 
Cal.  App.  721,  [177  Pac.  882].  See,  also,  Berry  on  Auto- 
mobiles,  pp.  234,  235;  Manly  v.  Abenmthy,  167  N.  C.  220, 
[83  S.  B.  343];  CammonwealtJi  v.  Cassidy,  209  Mass.  24, 
[95  N.  E.  214] ;  Hayes  v.  8taie,  11  Ga.  App.  371,  [75  S.  E. 
523].) 

The  plaintiff  contends  that,  notwithstanding  his  negli- 
gence, if  any  he  was  guilty  of,  the  defendant  himself  was 
guilty  of  negligence  which  was  the  proximate  and  efficient 
cause  of  the  collision  and  its  consequences  in  failing  to 
observe  the  law  regarding  the  manner  in  which  the  operator 
of  an  automobile  shall  enter  upon  a  highway  from  an  in- 
tersecting highway,  and  further  by  failing  to  exercise  ordi- 
nary care  to  avoid  a  collision  after  getting  on  the  state 
highway  and  observing  the  approach  of  the  plaintiff  toward 
the  intersection.  The  first  of  these  propositions  involves  the 
charge  that  the  defendant  was  guilty  of  an  affirmative  act 
of  culpable  negligence,  and  the  second  the  doctrine  known 
and  designated  in  the  cases  and  the  books  as  the  "last  clear 
opportunity."     The   argument  in   support   of   the   first   is 
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that,  in  entering  the  state  highway,  the  defendant  should 
have  done  so  at  right  angles  from  the  Cressey  Boad  across 
the  center  of  the  concrete  portion  of  the  state  highway  and 
then  have  turned  his  machine  to  his  left  in  proceeding  to- 
ward Atwater  or  Merced,  in  which  direction  it  was  his  pur- 
pose to  go  and  from  which  direction  the  plaintiff  was  at 
the  time  of  the  accident  traveling.  The  answer  to  this 
proposition  is  that  the  jury  impliedly  found  upon  evidence 
sufficient  to  sustain  their  conclusion  that  the  defendant  was 
not  negligent  in  proceeding  as  he  did.  Adverting  briefly  to 
the  evidence  bearing  upon  the  act  of  the  defendant  in  en- 
tering upon  the  state  highway  as  it  is  admitted  that  he  did, 
it  is  first  to  be  observed  that  he  took  the  course  in  driving 
upon  the  state  highway  which  the  direction  over  the  latter 
thoroughfare  he  intended  to  take  would  naturally  suggest. 
In  the  second  place,  there  is  evidence  which  shows  that,  had 
he  taken  the  course  which  counsel  for  plaintiff  insist  that  it 
was  his  duty  to  take — ^that  is,  at  right  angles  from  the  Cres- 
sey  Koad,  or  the  right  of  the  two  branches  or  forks  of 
that  road  at  the  state  highway,  he  would  necessarily  have 
been  led  into  the  soft  sand  on  the  southerly  side  of  the  con- 
crete portion  of  the  state  highway.  In  the  third  place,  there 
is  evidence  from  which  the  jury  could  well  have  concluded, 
as  presumptively  they  did  so  find,  that  had  the  defendant 
attempted,  imder  the  circumstances,  to  cross  the  center  of 
the  state  highway,  the  plaintiff's  machine  would  have  struck 
lus  (defendant's)  machine  in  the  center.  In  other  words, 
the  jury  were  well  within  the  record  evidence  in  finding, 
as  their  verdict  implies  that  they  did  find,  that,  considering 
the  distance  of  plaintiff's  car  from  the  intersecting  way 
and  the  rate  of  speed  at  which  the  latter  was  driving  at  the 
point  of  time  when  the  defendant  emerged  from  the  Cressey 
Road  and  entered  upon  the  state  highway,  the  defendant  could 
not  with  safety  have  crossed  or  attempted  to  cross  the  center 
of  the  state  highway.  At  any  rate,  the  jury  could  well  have; 
found  that,  under  the  circumstances  which  so  suddenly  and 
unexpectedly  surroimded  the  defendant  and  which  were  of 
such  a  character  as  to  afford  little  opportunity  for  the  aver 
age  person  to  determine  what  course  of  conduct  was  the 
best  and  safest  to  pursue,  the  defendant,  rather  than  being 
guilty  of  culpable  negligence  in  entering  upon  the  state 
highway  from  the  left-hand  branch  or  fork  of  the  Cressey 
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Road  and  swerving  his  machine  to  the  left  on  the  state  high- 
way as  he  observed  the  near  and  rapid  approach  of  the 
plaintiff's  machine,  merely  failed  to  exercise  what  ordinarily 
might  be  his  better  judgment  [1]  Common  experience 
tells  ns  that  instances  often  occur  in  which  appalling  cir- 
cumstances of  imminent  danger  or  peril  so  suddenly  and 
unexpectedly  confront  persons  of  ordinarily  cool  and  calm 
temperament  and  judgment  that  they  for  the  time  lose 
their  presence  of  mind,  or  so  find  themselyes  in  a  position 
in  which  they  are  required  to  make  up  their  minds  as  to 
the  best  or  safest  course  to  adopt  to  avoid  the  disaster 
which  such  circumstances  threaten  oommensurately  with 
the  suddenness  with  which  they  arise.  This  appears  to  be 
one  of  such  cases;  and  the  courts  have  uniformly  held  that 
in  such  cases,  in  which  damage  or  injury  has  directly  re- 
sulted from  the  exercise  of  an  erroneous  judgment  in 
attempting  to  meet  or  overcome  the  peril  of  such  circum* 
stances,  the  party  whose  act  has  thus  caused  the  injury  will 
not  be  held  actionably  responsible  or  liable  for  any  injury 
or  damage  so  caused.  Or,  as  this  proposition  is  stated  as 
follows,  in  Towsley  v.  Pacific  Elec.  By.  Co.,  166  Cal.  457, 
[137  Pac.  31],  quoting  the  ^Uabus:  **A  person  in  great 
peril,  when  immediate  action  is  necessary  to  avoid  it,  is  not 
required  to  exercise  all  that  presence  of  mind  and  careful- 
ness which  are  justly  required  of  a  careful  and  prudent 
man  under  ordinary  circumstances. *'  (See,  also.  Shearman 
&  Redfield  on  Negligence,  sec.  89;  Schneider  v.  Market  Si. 
By.  Co,,  134  Cal.  490,  [66  Pac.  734] ;  Stapp  v.  Madera  Cwnal 
&  Irrigation  Co.,  84  CaL  App.  41,  [166  Pac.  823];  EUis 
V.  Central  Traction  Co.,  37  Cal.  App.  390,  [174  Pac.  407, 
411].)  [2]  Moreover,  while  it  is  true  that  one  who  vio- 
lates the  law  of  the  road  by  driving  on  the  wrong  side 
thereof  assumes  the  risk  of  such  an  experiment  and  is 
required  to  use  greater  care  than  if  he  had  kept  on  the 
right  side  of  the  road,  still  the  rule  requiring  drivers  on 
highways  to  keep  to  the  right  when  meeting  other  vehicles, 
or  in  overtaking  another  vehicle,  whether  statutory,  of  com- 
mon-law origin,  or  contained  in  a  municipal  ordinance,  is 
not  a  hard-and-fast  rule  to  be  adhered  to  in  all  circum- 
stances. "Circumstances  may  confront  a  person,  and  often 
do,  when  care  would  require  him  to  avoid  or  relinquish 
the  side  of  the  highway  to  which  he  would  otherwise  be 
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entitled.  In  €nich  case  he  would  be  required  to  exercise 
such  due  care,  and,  if  he  failed  to  do  so,  he  would  be  liable 
for  negligence,  even  though  he  had  planted  himself  upon 
the  side  to  which  he  would  ordinarily  be  entitled.  In  all 
cases  the  ultimate  question  is:  What  was  required  by  due 
care,  under  all  the  circumstances  confronting  the  driver  at 
the  time?"  (Berry  on  Automobiles,  pp.  205,  206;  BavJiofer 
V.  Crawford,  16  Cal,  App.  676,  [117  Pac.  931] ;  Neddy  v. 
Littlejohn,  137  Iowa,  304,  [115  N.  W.  483];  Herdman  v. 
Zwart,  167  Iowa,  500,  [149  N.  W.  631].)  [8]  In  other 
words,  the  fact  that  the  driver  of  a  vehicle  has  taken  the 
wrong  side  of  the  highway  when  meeting  or  in  overtaking 
another  where  damage  occurs  is  not  conclusive,  but  only 
prima  facie  evidence  of  negligence,  which  may  either  stand 
as  proof  of  the  fact  or  be  overcome  or  rebutted  by  the  cir- 
cumstances of  the  particular  case. 

[4]  It  follows  from  the  foregoing  considerations  that 
the  question  whether  the  defendant  was  negligent  in  enter- 
ing upon  the  state  highway  and  in  turning  to  his  left  u]>on 
said  highway  on  observing  the  approach  of  the  plaintiff's 
machine  toward  the  point  at  which  he  entered  upon  the 
highway  was  peculiarly  one  for  the  determination  of  the 
jury,  and,  of  course,  the  verdict,  so  far  as  that  question  is 
concerned,  is  conclusive  upon  this  court. 

As  to  the  doctrine  of  the  "last  clear  opportunity,"  in- 
voked by  plaintiff  against  defendant,  we  first  remark  that 
it  is,  to  our  minds,  very  doubtful  whether  the  evidence  is 
such  as  to  make  the  application  of  that  rule  pertinent  to 
this  case.  We  have  seen  that  the  plaintiff,  on  his  own  ad- 
mission, when  first  observed  by  the  defendant  after  the  lat- 
ter had  left  the  Gressey  road  and  entered  upon  the  state 
highway,  was  a  distance  approximately  of  between  fifty  and 
sixty  feet  only  from  the  intersection  of  the  two  roads  and 
that  he  was  then  traveling  at  the  rate,  approximately,  of 
from  twenty  to  twenty-two  miles  per  hour,  according  to. 
his  own  admission,  and  about  thirty  miles  per  hour,  accord- 
ing to  the  defendant's  testimony.  Even  accepting  the  plain- 
tiff's estimate  of  the  rate  at  which  he  was  then  traveling, 
his  machine  was  going  at  the  rate,  approximately,  of  more 
than  thirty  feet  per  second,  or  the  sixty  feet,  the  approxi- 
mate distance  he  was  from  defendant  at  the  point  of  time 
when  the  latter  entered  upon  the  state  highway,  in  two  sec- 
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ends,  approximately,  hence  both  the  plaintiff  and  the  de- 
fendant were  limited  to  that  exceedingly  brief  period  of  time 
within  which  to  make  up  their  minds  what  course  of  con- 
duct either  should  pursue.  Manifestly,  if  the  plaintiff  was 
not  thus  afforded  sufficient  time  within  which  to  determine 
what  ought  to  be  done  to  avoid  a  collision,  then  it  can  hardly 
be  said  that  the  defendant  was  afforded  sufficient  time  to 
have  exercised  such  care  as  would  have  avoided  the  accident, 
or,  in  other  words,  have  had  available  to  him  the  time  to 
form  a  reasonably  rational  conclusion  as  to  what  was  the 
safest  course  for  him  to  adopt.  [5]  The  doctrine  of  the 
**last  clear  opportunity"  proceeds  upon  the  assumption  or 
the  concession  that  the  party  invoking  it  was  himself  guilty 
of  negligence,  but  that  the  negligence  of  the  other  party  was 
the  proximate  and  efficient  cause  of  the  damage,  because, 
having  a  clear  opportunity  of  avoiding  the  accident  or  col- 
lision by  the  exercise  of  reasonable  or  ordinary  care,  his 
conduct,  therefore,  amounts  to  a  willful,  reckless,  and  wan- 
ton disregard  of  the  duty  which  the  circumstances  of  the 
case  cast  upon  him.  But  the  doctrine  means  precisely  what 
its  judicial  designation  implies — ^that  there  must  be  a  clear 
opportunity  to  avoid  the  accident  by  the  exercise  of  ordinary 
care,  and  where  there  is  no  such  opportunity  present  in 
a  case,  then  the  doctrine  obviously  does  not  apply.  As  above 
suggested,  we  seriously  doubt  its  application  to  the  facts  of 
this  case.  But,  conceding  that  there  is  some  room  for  its 
application,  then  the  question  whether  it  does  in  fact  apply 
here,  and  the  further  question  whether  the  defendant  did 
or  did  not  do  all  that  he  could  reasonably  have  been  exx>ected 
to  do  to  avoid  the  collision,  were  solely  for  the  jury's  de- 
termination. We  cannot,  in  other  words,  say  upon  the  evi- 
dence that,  as  a  matter  of  law,  the  defendant  was  afforded 
a  clear  opportunity,  by  the  exercise  of  the  proper  degree  of 
care,  to  have  avoided  the  oollision;  nor  that  he  did  not 
do  so. 

[6]  The  plaintiff  next  complains  of  the  action  of  the 
court  in  giving  and  refusing  to  give  certain  instructions. 
It  is  first  contended  in  this  particular  that  the  instruction 
defining  the  meaning  of  the  phrase,  **  preponderance  of 
evidence,"  as  applied  to  civil  cases  is  erroneous  and  oper- 
ated prejudicially  upon  the  risrhts  of  the  plaintiff.  The  in- 
struction reads,  in  part,  as  follows:  ''By  the  preponderance 
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of  evidence  is  meant  greater  and  superior  weight  of  evidence 
which  satisfies  your  mind.  By  a  preponderance  of  evidence 
is  not  necessarily  meant  a  greater  number  of  witnesses,  but 
if  the  plaintiff  has  proven  the  material  allegations  of  his 
complaint  by  such  evidence  as  satisfies  and  produces  convio- 
'tion  in  the  minds  of  the  jury,  then  he  may  be  said  to  have 
proven  his  case  by  a  preponderance  of  evidence.  When 
you  are  satisfied  that  the  truth  lies  with  a  single  witness 
or  with  any  number,  you  are  justified  in  returning  a  ver- 
dict in  accordance  therewith.  This  is  what  is  meant  by  a 
preponderance  of  proof.  It  is  that  character  or  measure  of 
evidence  which  carries  conviction  to  your  minds." 

It  is  said  that  an  instruction  very  much  similar  to  the 
foregoing  was  condemned  in  People  v.  Miller,  171  Cal.  649, 
[154  Pac.  468].  The  instruction  in  that  case  defined  "pre- 
ponderance of  evidence"  in  this  language:  "Preponderance 
of  the  evidence  means  that  degree  of  evidence  which  proves 
to  a  moral  certainty,  or,  in  other  words,  that  degree  of 
proof  that  produces  conviction  in  an  unprejudiced  mind,  re- 
gardless of  the  number  of  witnesses  from  whom  it  pro- 
ceeds." 

It  will  be  observed  that  there  is  considerable  difference 
between  the  instruction  challenged  here  and  the  instruc- 
tion given  in  the  Miller  case.  The  latter  instruction,  in  at- 
tempting to  define  the  meaning  of  the  phrase,  "preponder- 
ance of  evidence,"  plainly  describes  or  defines  the  rule  as 
to  the  degree  of  proof  essential  to  the  conviction  of  a  de- 
fendant in  a  criminal  case  and  was  clearly  erroneous.  The 
two  instructions  are,  as  stated,  noticeably  dissimilar.  Still, 
we  think  the  instruction  here  goes  too  far  or,  rather,  falls 
short  of  stating  correctly  the  rule  as  to  the  preponderance 
of  the  evidence  which  applies  in  civil  cases.  As  we  under- 
stand that  rule,  it  does  not  mean  that  the  evidence  shall  be 
such  as  to  satisfy  and  prochice  conviction  in  the  minds  of 
the  jury,  but,  as  the  supreme  court  says,  in  People  v.  Miller, 
supra,  quoting  from  Hoffman  v.  Land,  111  Mich.  156,  [69 
N.  W.  231],  it  means  "such  evidence  as,  when  weighed  with 
that  opposed  to  it,  has  more  convincing  force,  and  from 
which  it  results  that  the  greater  probability  (italics  ours) 
is  in  favor  of  the  party  upon  whom  the  burden  rests."  Of 
course,  it  is  correct  to  say  of  the  rule  as  to  the  preponder- 
ance of  the  evidence  that  "the  evidence  of  one  party  must 
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be  more  weighty,  convincing  and  satisfactory  than  the  proof 
adduced  by  the  other  party,"  but  this  does  not  mean  that 
the  evidence  must  satisfy  and  produce  conviction  in  the 
minds  of  the  jury,  or  the  court,  if  the  case  be  tried  before 
it  without  a  jury.  To  "satisfy"  is  to  free  one's  mind  from 
doubt  or  uncertainty;  to  set  at  rest  the  mind  upon  a  given 
proposition;  to  convince  (Webster's  Dictionary);  and  the 
same  authority  says  that  '^ conviction"  is  to  be  convinced. 
In  using  the  word  "satisfied"  as  expressing  the  discharge  of 
an  obligation,  we  understand  it  to  mean  a  full  and  complete 
termination  of  the  transaction  as  to  such  obligation  between 
the  obligor  and  obligee.  So,  in  saying  that  by  the  phrase 
"preponderance  of  evidence"  it  is  meant  that  the  jury 
or  judge  must  be  satisfied  or  of  the  conviction  that  the  evi- 
dence establishes  the  afiSrmative  of  the  issue,  we  in  effect  say 
that  that  proof  must  be  such  as  to  remove  from  the  mind  of 
the  judge  or  the  jury  all  doubt  or  uncertainty  upon  the  issue 
to  be  decided.  In  People  v.  Miller,  supra,  the  chief  justice 
says:  "The  party  on  whom  rests  such  burden  having  pro- 
duced sufficient  evidence  to  support  a  conclusion  in  his  favor, 
opposing  evidence  may  also  have  been  introduced,  and  then 
only  does  the  question  of  preponderance  of  evidence  arise. 
The  situation  may  be  that  in  view  of  the  opposing  evidence, 
the  jury  is  in  doubt,  and  not  at  all  satisfied  or  convinced. 
In  such  a  situation  the  decision  must  be  based  upon  the  pre- 
I>onderance  rule.  If  in  the  opinion  of  the  jury  the  testimony 
preponderates  in  favor  of  the  one  on  whom  the  burden 
of  proof  does  not  lie,  or  is  equally  balanced,  the  decision 
must  be  in  his  favor,  and  if  it  preponderates  ever  so  slightly 
in  favor  of  the  other  party,  he  is  entitled  to  a  verdict." 
The  foregoing  is  a  singularly  dear  exposition  of  the  rule  as 
to  the  preponderance  of  the  evidence,  and  viewing  the  in- 
struction complained  of  here  by  the  light  of  the  rule  aa  it 
is  thus  explained,  it  is  very  clear  that  it  does  not,  as  above 
declared,  correctly  define  the  meaning  of  the  phrase  "pre- 
ponderance of  evidence."  But,  while  the  instruction  is 
justly  subject  to  the  above  criticism,  it  is,  as  before  stated, 
much  less  vulnerable  than  the  one  considered  and  condemned 
in  the  Miller  case,  swpra,  and,  we  think,  much  less  likely 
to  produce  injury  than  the  instruction  in  said  Miller  case; 
for,  in  the  latter  case,  which  involved  a  charge  of  public 
crime  against  the  defendant,  the  trial  court  explained  to  the 
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jury  the  degree  of  proof  requisite  to  a  conviction  of  the 
accused,  and  had  correctly  explained  the  meaning  of  the 
doctrine  of  reasonable  doubt  as  applicable  to  criminal  cases; 
and  on  top  of  that  gave,  in  resx>on8e  to  the  defense  of  in- 
sanity set  up  by  the  defendant,  the  instruction  referred  to 
which,  in  effect,  as  we  have  said,  was  not  different  from  the 
rule  of  reasonable  doubt  applicable  alone  in  criminal  cases. 
The  instruction  referred  to  was  the  only  one  given  by  the 
court  in  the  Miller  case  on  the  preponderance  rule.  Thus 
readily  it  can  be  perceived  that,  with  an  instruction  on  the 
preponderance  rule  as  applied  to  a  civil  issue  defined 
practically  the  same  as  the  court  had  correctly  defined 
the  rule  of  reasonable  doubt  or  the  rule  as  to  the  degree  of 
proof  required  to  establish  a  crime  against  an  accused,  the 
jury  could  have  formed,  and  probably  did  form,  the  con- 
clusion that  there  was  no  distinction  between  the  degree  of 
proof  necessary  to  justify  a  conviction  of  the  defendant 
and  the  nature  and  extent  of  the  burden  resting  upon  the 
defendant  to  sustain  his  defense  that  he  was  insane  when 
he  committed  the  act  with  which  he  was  charged  and  hence 
was  not  responsible  in  law  for  said  act.  Quite  obviously, 
the  situation  thus  produced  was  such  that  no  other  condu- 
sion  could  follow  than  that  the  effect  of  the  instruction  on 
the  preponderance  rule  was  to  prejudice  the  rights  of  the 
defendant  in  that  case.  But  in  this  case  the  instruction 
does  say  that  by  ''preponderance  of  evidence"  is  meant 
**the  greater  and  superior  weight  of  evidence,"  and  that 
superior  or  greater  weight  is  not  to  be  tested  or  determined 
by  the  fact  that  the  greater  number  of  witnesses  may  be 
found  on  one  side,  but  such  weight  of  the  evidence  as 
"satisfies  your  minds."  In  other  words,  that  language  of 
the  instruction  might  justly  be  construed  to  mean  (and  we 
cannot  say  that  the  jury  did  not  so  understand  it,  since 
there  was  not  given,  as  was  necessarily  done  in  the  Miller 
case,  an  instruction  on  the  degree  of  proof  essential  to  a 
conviction  in  a  criminal  case)  that  the  jury  must  be  satisfied 
or  of  the  conviction  from  the  evidence,  not  that  the  truth 
was  on  the  side  of  the  party  holding  the  laboring  oar,  but 
that  the  greater  weight  of  the  evidence  was  on  his  side. 
Besides  the  forefroing  observations  relative  to  the  point  in 
hand,  we  may  also  consider  that,  at  the  request  of  the  plain- 
tiff,  the  court  instructed  the  jury  upon  the  degree  of  the 
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burden  resting  upon  Mm  as  follows:  **In  civil  cases  the 
aflfirmative  of  the  issue  must  be  proven ;  the  aflSrmative  being 
upon  the  plaintiff,  upon  him  therefore  rests  the  burden  of 
proof  and  he  must  establish  his  case  by  a  preponderance  of 
the  evidence;  that  is  to  say,  by  the  greater  weight  of  the 
evidence."  This  is  a  correct  abstract  statement  of  the  rule, 
and,  considered  with  that  portion  of  the  criticised  instruc- 
tion that  the  weight  of  the  evidence  is  not  alone  or  neces- 
sarily determinable  according  to  the  greater  number  of 
witnesses  on  the  one  side  or  the  other,  it  must  be  said  that 
the  jury,  assuming,  as  we  must,  that  they  were  men  of 
ordinarily  fair  intelligence,  must  thus  have  been  made  to 
understand  that  the  rule  as  to  the  preponderance  of  the 
evidence  as  applied  to  civil  cases  does  not  measure  up  to 
the  greater  requirements  of  the  rule  in  criminal  cases  as  to 
the  degree  of  proof  which  will  alone  justify  a  conviction. 
Thus  it  will  readily  be  perceived  that  the  situation  here 
with  respect  to  the  instruction  now  in  question  is  altogether 
different  from  that  which  existed  in  the  case  of  People  v. 
Miller,  supra.  Furthermore,  while  it  might  be  that  a  verdict 
for  the  plaintiff  might  be  upheld  on  appeal  under  the 
rule  by  which  the  appellate  courts  are  always  to  be  guided 
in  considering  questions  of  fact,  still  the  evidence  appears 
clearly  to  justify  the  verdict  here.  There  is  nothing  in  the 
character  of  the  evidence  on  its  face  which  justifies  us  in 
holding  otherwise.  Hence,  we  cannot  say  that,  even  with 
the  imperfections  of  the  criticised  instruction,  the  plaintiff 
was  prejudiced  by  it.  In  fact,  we  find  a  situation  here 
where  we  are  precluded  from  declaring,  after  a  full  and 
careful  review  of  the  entire  record,  including  the  evidence, 
that  a  miscarriage  of  justice  resulted  from  the  giving  of  the 
instruction  complained  of.     (Const.,  art.  VI,  sec.  4V^.) 

[7]  The  appellant  insists  that  the  court  practically  took 
the  case  out  of  the  hands  of  the  jury  by  instructing  them 
that,  if  they  found  that  the  plaintiff  was  driving  his  ma- 
chine as  he  was  approaching  the  intersection  at  a  greater 
rate  of  speed  than  ten  miles  per  hour,  and  that  a  collision 
occurred  between  the  plaintiff's  and  the  defendant's  ma- 
chines, and  that  the  defendant  was  not  guilty  of  contribu- 
tory negligence  at  the  time  of  the  collision,  it  would  be  their 
duty  to  find  for  the  defendant,  not  only  on  the  complaint  of 
the    plaintiff,    but    also   upon    the    eross-complaint    of    the 
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defendant,  for  such  damages  as  the  evidence  might  show 
that  the  defendant  had  sustained  by  reason  of  such  collision. 
The  instruction  is  said  by  appellant  to  be  erroneous  because 
it  did  not  permit  the  jury  to  consider  the  distance  plain- 
tiff's automobile  was  from  the  intersection  of  the  two  high- 
ways, at  the  time  of  the  collision,  nor  permit  the  jury  to 
consider  the  question  whether  the  doctrine  of  the  ''last  clear 
chance"  applied,  or  whether  the  negligence  of  plaintiff  in 
driving  at  a  greater  rate  of  speed  than  ten  miles  per  hour 
proximately  caused  the  collision.  The  charge  of  the  court 
contained  specific  instructions  as  to  all  the  matters  which 
counsel  dedare  were  not  included  within  the  instruction 
under  review.  On  the  doctrine  of  the  last  clear  chance  or 
opportunity,  and  upon  the  question  whether  the  negligence 
of  the  plaintiff,  if  any,  was  the  proximate  cause  of  the  col- 
lision, the  court  gave  specific  instructions.  The  instruction 
complained  of  must  be  viewed  by  the  light  of  the  facts 
as  disclosed  by  the  evidence  and  considered  as  a  part  only 
of  the  charge  of  the  court.  [8]  A  court,  in  charging  a 
jury,  is  not  required  to  state  the  case  hypothetically  in  any 
one  instruction  or  embrace  therein  all  the  conditions  or 
qualifications  necessary  to  a  correct  statement  of  the  law 
covering  all  the  evidential  features  of  the  case.  The  in- 
structions must  be  considered  in  their  entirety,  and  if,  as  so 
considered,  they  state  the  law  of  the  case  fairly  and  clearly, 
then  they  are,  as  a  whole,  unobjectionable,  even  though,  by 
selecting  isolated  passages  from  single  instructions,  they  may 
in  some  respects  be  amenable  to  just  criticism. 

The  next  instruction  assailed  by  the  appellant  reads:  ''By 
the  term  'intersection  of  public  highway'  is  meant  all  space 
made  by  the  junction  of  highways,  and  the  space  where  one 
highway  comes  into  another,  although  these  highways  do  not 
CI  OSS.  And  you  are  instructed  that  if  you  find  from  the 
evidence  adduced  in  this  case  that  plaintiff  Lawrence,  at 
the  time  of  the  collision  in  question,  was  approaching  or 
crossing  an  intersecting  highway,  and  that  the  defendant 
Ooodwill  was  coming  on  to  or  crossing  the  highway  on 
which  plaintiff  was  traveling  from  an  intersecting  highway, 
and  from  the  right  of  plaintiff,  then,  in  that  event,  de- 
fendant Goodwill  was  entitled  to  the  right  of  way  of  cross- 
ing, or  coming  upon  said  highway.  And  if  the  plaintiff  did 
not  yield  the  right  of  way  to  the  defendant,  the  plaintiff 
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was  guilty  of  negligence  in  so  operating  his  said  automobile 
and  in  not  yielding  the  right  of  way  to  the  defendant,  and 
if  such  negligence  was  the  proximate  or  direct  cause  of  the 
collision  of  the  automobiles  of  plaintiff  and  defendant,  and 
the  defendant  suffered  injury  by  reason  of  said  collision, 
and  was  not  guilty  of  contributory  negligence  himself,  then 
your  verdict  should  be  for  the  defendant,  not  only  upon  the 
complaint  of  plaintiff,  but  also  upon  the  cross-complaint  of 
the  defendant,  for  such  damages  as  the  evidence  shows  was 
suffered  by  the  defendant  by  reason  of  such  collision*'* 

The  court,  it  is  conceded  by  appellant,  elsewhere  gave  in 
its  charge  a  proper  instruction  as  to  the  question  of  ''right 
of  way,"  but  it  is  claimed  that  the  instruction  here  criticised 
is  in  conflict  with  the  proper  instruction  and,  therefore, 
does  not  state  the  law  correctly.  We  do  not  think  so.  It 
states,  in  effect,  that,  if  from  the  evidence  the  jury  found 
that  the  defendant  entered  upon  the  state  highway  to  the 
right  of  plaintiff,  then  the  defendant  was  entitled  to  the 
right  of  way  of  the  crossing,  '*or  crossing  on  said  highway." 
So  far  the  instruction  clearly  states  the  law.  But  it  pro- 
ceeded to  say,  unqualifiedly,  that  if  in  such  case  the  plain- 
tiff did  not  yield  the  right  of  way  to  the  defendant,  "the 
plaintiff  was  guilty  of  negligence  in  so  operating  his  auto- 
mobile and  in  not  yielding  the  right  of  way  to  the  defend- 
ant," and  then  declares  that  if  the  collision  was  proximately 
caused  by  such  negligence,  and  the  defendant  suffered  injury 
by  reason  of  said  collision,  and  was  himself  not  guilty  of 
contributory  negligence,  then  the  verdict  should  be  for  the 
defendant,  both  upon  the  complaint  of  the  plaintiff  and  the 
cross-complaint  of  the  defendant.  Of  course,  taken  alone, 
the  latter  part  of  the  instruction  would  not  be  broad  enough 
or  sufficiently  explicit.  Whether  in  such  case  as  is  stated 
by  that  part  of  the  instruction  the  plaintiff  would  be  culpa- 
ble in  law  and  the  defendant  entitled  to  damages  would 
depend  upon  the  circumstances  of  the  case.  It  is  not  in 
all  cases  that  the  failure  of  the  party  to  yield  the  right  of 
way  to  another  on  the  road  constitutes  actionable  negligence. 
As  in  this  case,  the  circumstances  of  the  collision  might 
have  arisen  so  suddenly  as  not  to  afford  to  a  driver  an 
opportunity  to  make  up  his  mind  which  would  be  the  better 
course  to  adopt  to  avoid  what  might  appear  to  be  an  im- 
pending collision,  or  the  exigencies  of  the  situation  might 
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appear  to  a  driver  to  be  such  as  to  require  him  to  take  the  ,y 
left  of  the  road.  And  this  very  proposition  was  explained 
by  the  court  in  the  instruction  referred  to  as  stating  cor- 
rectly the  law  as  to  the  right  of  way  over  highways.  The 
court  therein  said  to  the  jury,  in  part:  [9]  ''While  the 
law  gives  to  the  operators  of  vehicles  on  the  right  what  ia 
generally  termed  the  'right  of  way/  still  it  does  not  follow 
as  a  matter  of  law  that  upon  the  happening  of  a  collision 
between  two  vehicles  at  the  intersection  of  two  public  high- 
ways that  the  operator  of  the  vehicle  on  the  left  is  neces- 
sarily guilty  of  negligence.  AU  the  facts  and  circumstances 
surrounding  the  happening  of  the  accident  must  be  consid- 
ered in  determining  whether  such  operator  was  in  fact  negli- 
gent. (Italics  ours.)  In  other  words,  the  law  governing 
the  operation  of  vehicles  must  be  applied  to  the  facts  and 
circumstances  of  the  case,  and  the  law  which  gives  to  the 
operator  of  a  vehicle  on  the  right  the  so-called  'right  of  way' 
also  contemplates  that  such  operator  of  such  vehicle  is  him- 
self operating  his  vehicle  in  a  careful  and  prudent  man- 
ner, and  with  due  regard  to  the  safety  of  others." 

The  foregoing  involves  a  clear  and  correct  statement  of 
the  rule  and  fully  supplies  the  shortcoming  of  the  criticised 
instruction,  as  to  which,  it  is  further  to  be  remarked,  as  we 
observed  in  considering  above  another  challenged  instruc- 
tion, that  it  must  be  viewed  and  considered,  not  singly  or 
alone,  but  in  connection  with  the  entire  charge  of  the  court. 
That  the  instruction  is  i)€rtinent  enough  to  the  evidence 
is  borne  out  by  the  testimony  of  the  defendant  that  he  en- 
tered the  state  highway  with  the  intention  of  crossing  the 
center  thereof  to  the  right,  but,  on  seeing  the  plaintiff's 
machine  and  observing  the  rapid  rate  at  which  it  was  trav- 
eling and  its  near  proximity  to  the  point  of  intersection, 
he  suddenly  swerved  his  machine  to  the  left,  believing  that 
course  to  be  the  surest  way  of  preventing  a  collision. 

[10]  Nor  does  the  instruction  contain  an  erroneous  de- 
sciiption  of  an  intersection  of  two  highways  or  an  intersect- 
ing way.  The  definition  given  by  the  instruction  of  an  inter- 
section or  intersecting  way  conforms  to  that  given  by  section 
1,  subdivision  14,  of  the  Motor  Vehicle  Act,  and  also  section 
22a  of  the  same  act,  prescribing  the  rates  of  speed  to  which 
drivers  of  vehicles  are  limited  in  traveling  over  public  high- 
ways under  the  several  different  conditions  therein  given 


Digitized  by  VjOOQ IC 


458  Lawrence  v.  Goodwill.  [44  Cal.  App. 

or  prescribed.  (See,  also,  the  cases  above  cited  on  this 
proposition.) 

[11]  The  appellant  earnestly  objects  to  instruction  No. 
45,  given  by  the  court,  claiming  that  it  does  not  embrace  a 
correct  statement  of  the  law  and  that  its  eflfect  was  seriously 
to  injure  his  rights  at  the  trial.  The  instruction  first  told 
the  jury  that  if  they  should  find  that  the  plaintiff,  '*at 
or  immediately  before  the  collision  in  question,  was  ap- 
proaching? the  intersection  of  ways,  and  that  his  view  of 
the  traffic  on  the  intersecting  way  was  obscured,  and  that 
he  was  traveling  at  a  rate  of  speed  in  excess  of  ten  miles 
per  hour,  then,  and  in  that  event,  the  plaintiff  is  conclu- 
sively presumed  to  have  been  guilty  of  negligence  at  the 
time  of  the  collision."  Counsel  in  substance  declare  that 
that  part  of  the  instruction  is  faulty  because  it  omits  to 
state  the  qualification  that  such  negligence  is  not  "the  de- 
termining factor  unless  it  proximately  caused  or  contributed 
to  the  accident"  in  question.  The  rule  is,  as  stated  by  the 
court  in  the  instruction,  that  the  acts  of  persons  violating 
the  law  regulating  the  rate  of  speed  at  which  vehicles  or 
automobiles,  under  certain  given  circumstances,  luay  be 
run  on  public  highways,  constitutes  conclusive  evidence  of 
negligence.  {Scrag gs  v.  Sallee,  24  Cal.  App.  144,  [140  Pac 
706],  and  the  many  cases  therein  named.)  This  is  not  to 
say,  of  course,  where  a  collision  or  some  other  accident  has 
occurred,  and  the  driver  of  one  of  the  colliding  automobiles, 
or  one  of  the  machines  mixed  up  in  the  accident,  has  vio- 
lated the  speed  limit  prescribed  by  the  law,  that  the  latter 's 
negligence  was  or  is  conclusively  presumed  to  have  been  the 
proximate  cause  of  the  collision  or  the  other  accident. 
Whether  such  negligence  was  the  proximate  cause  is  a  ques- 
tion which  must  be  determined  under  proper  instructions 
by  the  jury.  And,  in  this  case,  in  other  parts  of  its  charge, 
the  court  did  submit  that  question  to  the  jury,  telling  them 
in  readily  understandable  language  that  it  was  for  them  to 
say,  from  all  the  facts  and  circumstances  of  the  case,  whether 
the  plaintiff's  negligence,  if  they  found  him  to  have  been 
guilty  of  negligence  by  exceeding  the  speed  limit,  was 
the  direct  and  the  efficient  cause  of  the  collision. 

Again,  the  same  instruction  is  attacked  upon  the  ground 
that  it  eliminates  the  ''last  clear  chance"  doctrine  and  is  in 
confiict  with  the  instruction  given  on  that  question,  and  that 


Digitized  by  VjOOQ IC 


Nov.  1919.]  Lawbengb  v.  Goodwilu  459 

it  is  further  defective  in  that  it  erroneously  defines  the  de- 
gree of  negligence  which  is  involved  in  the  omission  by  a 
person  so  to  regulate  his  conduct  as  to  avoid  an  accident 
when  he  has  ample  opportunity  to  do  so.  The  part  of  the 
instruction  now  referred  to  declares  that,  if  the  plaintiflf  was 
guilty  of  negligence  by  driving  beyond  the  prescribed  speed 
limit  in  approaching  the  intersection,  and  if  such  negligence 
was  the  cause  of  the  collision,  then  the  verdict  should  be 
in  favor  of  the  defendant  on  the  complaint  and  the  answer, 
"unless  you  should  find  from  the  evidence  that  the  defend- 
ant, after  perceiving  the  dangerous  situation  then  and  there 
existing,  and  becoming  aware  of  the  presence  of  the  plaintiff, 
did  recklessly  or  willfully  or  wantonly  send  or  di'ive  his 
automobile  forward."  Then  follows  a  definition  of  the 
adverbs,  as  used  in  the  instruction,  ''recklessly,"  ''wan- 
tonly," and  "willfully,"  to  wit:  that  "'recklessly*  means 
vnth  wanton  disregard  of  all  consequences  and  is  synony- 
mous with  'wantonly';  and  the  adverb  'willfully,'  .  .  . 
means  'designedly,'  'purposely,'  'perversely,'  'with  a  set 
purpose'  or  'obstinately.  '  " 

It  will  be  observed  that  the  claim  that  the  instruction  dis- 
regards the  doctrine  of  the  "last  clear  opportunity"  is  un- 
tenable. The  instruction,  on  the  contrary,  expressly  recog- 
nizes that  doctrine  by  employing  it  as  a  qualification  of 
the  statement  that  if  the  negligence  of  the  plaintiff,  if  he 
was  found  to  have  been  negligent,  was  the  direct  cause  of 
the  collision,  the  defendant  would  be  entitled  to  a  verdict. 

As  to  the  criticism  of  the  definition  ascribed  in  the  in- 
struction to  the  adverbs  descriptive  of  the  manner  in  which 
the  defendant  would  be  required  to  act  to  excuse  the  negli- 
gence of  the  plaintiff,  counsel  declare  that  the  instruction, 
in  defining  the  meaning  of  those  words,  practically  told  the 
jury  that  the  defendant  could  not  be  held  responsible  for 
his  conduct  unless  it  appeared  that,  having  perceived  the 
peril  of  the  plaintiff,  he  intentionally  ran  his  automobile  into 
that  of  the  plaintiff.  Although  the  court  defined  the  adverb 
"willfully"  as  it  is  defined  in  the  dictionary,  it  is,  of  course, 
true  that,  in  using  it  in  an  instruction  explaining  the 
doctrine  of  the  "last  clear  chance,"  it  is  to  be  given  and 
understood  in  a  much  more  restricted  sense  than  that  given 
to  it  by  the  dictionary  or  by  the  law  when  it  is  used  in 
another  connection,  as,  for  instance,  when  it  is  employed  to 
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characterize  the  operation  of  the  mind  of  one  committing  a 
public  crime.  Obviously,  to  charge  one  with  culpable  negli- 
gence who,  having  a  clear  opportunity  to  do  so,  fails  to 
avoid  an  accident  and  consequent  injury  to  another,  it  is 
only  necessary  to  show  that  the  former  failed  to  exercise 
ordinary  care  to  prevent  the  accident.  If  it  be  shown 
that  he  deliberately  and  willfully,  in  the  real  sense  of  those 
terms,  caused  the  accident  and  the  injury,  he  would  then  be 
no  less  guilty  of  a  public  crime  than  if  he  had  assaulted 
another  by  other  means  without  legal  cause  or  had  likewise 
produced  his  death.  While,  however,  the  instruction  com- 
plained of  should  have  been  made  clearer  or  more  explicit  in 
the  respect  here  considered,  we  do  not  think  the  jury  could 
have  understood  it  to  mean  that  to  render  the  defendant 
culpable  his  act  must  have  been  willful  or  designed,  for,  in 
the  first  place,  there  is  no  evidence  indicating  in  the  slight- 
est degree  that  it  was  ao,  and,  in  the  second  place,  in  the 
absence  of  a  motive  for  so  foolish  and  so  criminal  an  act^  no 
one  would  suppose  it  to  be  probable  or  even  possible  that  a 
.person  possessed  of  ordinary  good  sense  would  imperil  him- 
•self  or  his  property  by  deliberately  or  willfully  running  his 
automobile  into  that  of  another  as  the  two  were  traveling 
at  a  pretty  fair  rate  of  speed  in  opposite  directions.  We, 
therefore,  think  that  it  is  altogether  probable  that  the  jury 
were  not  influenced  in  their  consideration  of  the  ease  by 
the  fact  that  the  court  defined  in  the  instruction  the  words 
referred  to  as  they  are  defined  by  the  dictionary. 

It  is  finally  contended  that  prejudicial  error  was  in- 
volved in  the  action  of  the  court  in  refusing  to  allow  an 
instruction  preferred  by  the  plaintiff,  declaring,  in  effect, 
that,  since  the  motor  vehicle  law  limiting  the  rate  of  speed 
of  automobiles  when  approaching  an  intersection,  where  a 
view  of  the  intersecting  way  is  obstructed,  to  ten  miles  an 
hour,  does  not  define  what  distance  from  such  intersection 
a  person,  if  driving  at  a  greater  rate  of  speed  than  ten 
miles  per  hour,  must  reduce  the  speed  of  his  machine  to 
that  number  of  miles  per  hour,  it  was  the  duty  of  the  jury 
to  determine  what  is  or  would  be  a  reasonable  distance  from 
such  intersection  at  which  the  driver  should  diminish  his 
speed  so  as  to  conform  it  to  the  ten-mile  limit  by  the  light 
of  all  the  circumstances  surrounding  the  operation  of  such 
vehicle.    The  instruction  further  declared  that  the  plaintifE, 
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''in  operating  his  automobile,  had  the  right  to  anticipate 
that  any  person  operating  a  vehicle  upon  the  Cressey  Road 
would,  before  turning  to  the  left,  proceed  beyond  the  center 
of  its  intersection  with  the  state  highway." 

That  instruction  could  well  have  been  given  without  doing 
harm  to  anybody,  but  we  cannot  say  that  its  disallowance 
in  any  manner  or  degree  prejudiced  the  case  of  the  plain- 
tiff. The  words  ** approach"  and  ''approaching''  mean  to 
"draw  near;  a  coming  or  advancing  near;  to  come  near  to 
in  time  or  place  or  character."  As  used  in  the  Motor 
Vehicle  Act,  it  speaks  for  itself  and  obviously  was  intended 
to  mean  that  the  operator  of  an  automobile,  when  going  to- 
ward an  intersection  of  two  highways,  a  view  of  either  of 
which  by  one  traveling  on  either  is  obstructed  for  a  short 
distance  to  the  point  of  intersection,  should,  if  he  has  been 
traveling  at  a  greater  rate  of  speed  than  ten  miles  per 
hour,  reduce  his  speed  to  ten  miles  per  hour  at  such  dis- 
tance from  the  point  of  intersection  aa  will  enable  him  so^ 
to  regulate  or  control  the  operation  of  his  machine  as  that, 
in  case  of  the  sudden  or  unexpected  appearance  of  another 
automobile  from  the  other  highway  on  the  highway  on  which 
he  is  traveling,  he  can  the  more  readily  avoid  a  collision  be- 
tween the  two  machines.  But,  of  course,  in  any  case  in 
which  arises  the  question  whether  the  operator  of  an  auto- 
mobile reduced  the  speed  of  his  machine  to  ten  miles  an 
hour  at  a  reasonable  or  proper  distance  from  an  intersec- 
tion, it  is  for  the  jury  to  determine  that  issue  from  the  gen- 
ei*al  situation  of  the  surroundings  of  the  intersection  and 
upon  the  circumstance  of  whether  the  intersecting  way  is  or 
is  not  ordinarily  subject  to  heavy  traffic  And  the  question 
is  one  largely  of  argument  by  counsel  based  upon  all  the 
facts  and  circumstances.  Without  being  told  by  the  court 
that  it  was  their  duty  to  do  so,  the  jury  would  know,  if  they 
knew  enough  to  act  as  jurors,  that»  before  they  could  reach 
a  just  conclusion  upon  the  question  whether  the  operator  was 
guilty  of  negligence  in  not  reducing  the  speed  of  his  machine 
to  the  limit  prescribed  on  approaching  an  intersection,  they, 
would  have  to  determine,  from  all  the  circumstances  of  the 
case  and  the  conditions  surrounding  the  intersecting  way, 
whether  he  diminished  his  speed  to  the  required  rate  at  a 
safe  and  proper  distance  from  the  point  of  intersection. 
There  is,  however,  another  consideration  which  rendered  the 
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act  of  refusing  to  give  the  instruction  harmless,  and  that 
is  in  the  fact  that  there  is  no  evidence  satisfactorily  show- 
ing that  the  plaintiff  at  any  timo  before  the  collision  re- 
duced the  speed  of  his  machine  to  ten  miles  per  hour.  He 
said  that  he  attempted  to  do  so,  but  did  not  say  that  he 
succeeded. 

[12]  As  to  the  latter  part  of  the  refused  instruction,  it 
is  to  be  observed  that  it  is  true,  of  course,  that  the  plaintiff 
had  the  right  to  assume  that  any  person  approaching  the 
state  highway  from  the  Cressey  Road  would,  upon  entering 
upon  the  highway,  proceed  **  beyond  the  center  of  the  in- 
tersection with  the  state  highway"  before  turning  to  the 
left ;  but  the  fact  that  he  had  the  right  so  to  assume  did  not 
give  him  the  right  to  proceed  in  approaching  the  intersection 
when  as  near  as  fifty  or  sixty  feet  therefrom  at  the  rate 
of  thirty  miles  per  hour,  or,  even  as  he  himself  admitted, 
at  the  rate  of  twenty-two  miles  per  hour.  If  there  had  been 
evidence  tending  to  show  that  the  plaintiff  had  reduced  the 
speed  of  his  automobile  to  ten  miles  per  hour  before  the 
defendant  appeared  on  the  state  highway,  then,  undoubtedly, 
such  an  instruction  as  we  are  now  considering  should  have 
been  given,  but  to  tell  the  jury,  as  the  proposed  instruc- 
tion might  well  have  been  understood  to  mean,  that  the 
plaintiff  had  the  right  to  proceed  at  the  rate  of  twenty-two 
or  thirty  miles  per  hour  as  he  approached  the  intersection 
xipon  the  assumption  that  the  operator  of  an  automobile  en- 
tering the  state  highway  from  the  Cressey  Road  would  do 
so  in  strict  accord  with  the  regulations  prescribed  by  the 
law  in  that  particular,  would  have  been  misleading  and, 
if  so  understood,  probably  productive  of  an  erroneous  re- 
sult. 

We  have  now  considered  all  the  objections  made  by  the 
appellant  to  the  charge  of  the  court,  and  have  done  so 
because  of  the  manifest  earnestness  with  which  counsel  have 
endeavored  in  their  briefs  to  support  their  view  that  the 
several  instructions  complained  of  not  only  involve  erroneous 
statements  of  the  principles  which  they  were  designed  to 
enunciate,  but  must  have  had  the  effect  of  prejudicing  the 
rights  of  the  plaintiff.  It  may  be  added,  generally,  that  the 
instructions  referred  to  are  not,  as  we  have  tried  to  show, 
so  vulnerable  but  that  it  can  justly  be  said  as  to  all  of  thorn, 
as  we  have  already  said  of  one  of  them,  that  after  a  full 
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and  fair  consideration  of  the  record,  including  the  evidence, 
we  cannot  hold  that  a  miscarriage  of  justice  has  resulted  in 
this  case  from  any  inaccuracies  which  they  may  contain* 
The  judgment  is  affirmed. 

Ellison,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  22,  1920. 

Shaw,  J.,  Lawlor,  J.,  Lennon.  J.,  Olney,  J.,  and  Kerri- 
gan, J.y  pro  tern.,  concurred. 


[Clr.   No.   3141.    Tint  Appellate   Distriet,   Division   Two. — ^Norember 

26,   1919.] 

THE  PACIFIC  MUTUAL  LIFE  INSURANCE  COMPANY 
OF  CALIFORNIA  (a  Corporation),  Respondent,  v. 
S.  MAUDE  HANSEN,  Appellant;  RUDOLPH  MAU- 
SARD  et  al.,  Defendants. 

[1]  Judgments — Total  of  Items  Left  Blank — Btpect  of. — A  judg- 
ment which  specifically  sets  forth  the  several  amounts  due  from 
the  defendants  is  not  indefinite  and  uncertain  because  the  total  of 
the  respective  sums  is  not  computed  and  entered  therein,  but  is 
left  blank. 

[2]  Summons  —  Mannxb  of  Service — Bight  of  Defendant  Yolun- 
tabilt  Afpeaeino  to  Question^ — A  defendant  who  voluntarily  ap- 
pears and  submits  herself  to  the  jurisdiction  of  the  court  is  not 
concerned  with  the  manner  of  service  upon  other  defendants. 

[3]  Pleading  —  Nonpayment  —  Sufficiency  of  Allegation. — In  an 
action  to  foreclose  a  mortgage,  an  allegation  that  the  defendants 
have  defaulted  in  the  payment  of  the  principal  sum  of  said  note, 
together  with  interest  thereon  from  a  certain  date,  at  the  rate  of 
six  per  cent  per  annum,  no  part  of  which  said  sum,  nor  interest 
thereon,  has  been  paid,  constitutes  a  sufficient  allegation  of  non- 
payment as  against  a  general  demurrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.     Prank  G.  Finlayson,  Judge.     AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 
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P.  E.  Davis  for  Appellant 
Gassius  D.  Blair  for  Bespondent. 

LANGDON,  P.  J.— This  action  was  brought  for  the  fore- 
closure  of  a  mortgage  set  out  in  full  in  the  complaint,  as 
was  also  the  note  secured  by  the  mortgage.  Said  note  was 
given  by  the  defendants,  Rudolph  Mansard  and  Edith  Man- 
sard, his  wife.  The  mortgage  was  also  given  to  secure  the 
payment  of  attorneys'  fees  in  any  reasonable  amount  fixed 
by  the  court,  the  payment  of  all  costs  and  expenses  of  suit 
and  also  all  sums  that  the  mortgagor  might  pay  for  search- 
ing the  title  of  the  mortgaged  proi>erty  subsequent  to  the 
date  for  recording  the  mortgage,  and  all  sums  advanced  by 
the  mortgagor  for  taxes,  assessments,  encumbrances,  etc. 

There  were  eighteen  parties  defendant  whose  names  were 
known  to  plaintiff  and  four  sued  under  fictitious  names. 
The  defendants  against  whom  judgment  was  taken  were 
served  with  summons,  and  all  defaulted  except  Timothy 
Goodwin,  who  filed  an  answer  which  denied  on  information 
and  belief  the  allegations  of  the  complaint,  and  set  up  the 
'fact  that  the  defendant  Gilbert  L.  Dennison  had  executed 
a  lease  of  a  portion  of  the  premises  to  him — ^the  said 
Timothy  Goodwin — and  that  his  claim  to  the  premises  was 
represented  by  said  lease,  the  terms  of  which  were  alleged. 
It  was  also  alleged  that  said  Timothy  Goodwin  makes  no 
further  claim  whatsoever  to  said  described  property.  Later, 
the  said  Timothy  Goodwin  confessed  and  acknowledged 
judgment  in  favor  of  the  plaintiff  as  prayed  for  in  its  com- 
plaint. It  does  not  appear  that  any  service  was  had  upon 
the  fictitious  defendants  by  publication  or  otherwise,  but  the 
appellant,  S.  Maude  Hansen,  voluntarily  appeared  before  the 
court  and  filed  a  general  demurrer  to  the  complaint,  alleging 
that  she  had  been  sued  under  the  name  of  Jane  Doe.  Her 
demurrer  was  overruled.  Thereupon,  she  having  failed  to 
answer,  her  default  was  duly  and  regularly  entered.  The 
action  was  dismissed  as  to  certain  defendants  not  served 
with  summons,  and  judgment  was  entered  for  the  plaintiffs 
declaring  that  there  is  due  from  the  defendants,  Rudolph 
and  Edith  Mansard,  ''principal  and  interest  upon  the  debt 
evidenced  by  the  note  and  secured  by  the  mortgage  men- 
tioned, and  set  forth  in  the  complaint  in  this  action,  the 
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gum  of  $6,362.07;  also  the  sum  of  $123.29,  principal  and 
interest  for  sums  expended  by  plaintiff  according  to  the 
jterms  of  said  mortgage;  alao  the  sum  of  $235  attorney's  fee; 
also  the  sum  of  $27.10  costs  of  suit;  that  the  plaintiff  have 
and  recover  judgment  against  defendants  Budolf  Mansard 
and  Edith  Mansard,  his  wife,  for  the  several  amounts  above 
found   due  to   plaintiff,   amounting   to   the   total   sum   of 

$ .'' 

The  judgment  then  provides  for  the  sale  of  the  property 
and  the  distribution  of  the  proceeds,  and  for  a  deficiency 
judgment  against  said  Budolf  and  Edith  Mansard,  and  that 
the  other  defendants  and  all  persons  claiming  under  them, 
etc.,  be  forever  barred  and  foreclosed  of  all  equity  of  re- 
demption in  the  said  premises. 

[1]  Appellant  contends  that  the  portion  of  the  judgment 
above  quoted  is  indefinite  and  uncertain  because  the  total  of 
the  respective  sums  is  not  computed  and  entered  therein,  but 
18  left  blank,  and  that  the  clerk  when  he  enters  the  judg- 
ment or  issues  the  execution  will  have  to  make  the  computa- 
tion, or,  it  is  naively  suggested,  that  perhaps  this  difficult 
task  will  fall  to  the  lot  of  the  sheriff  when  he  advertises 
the  sale,  or,  indeed,  to  the  supreme  court  upon  appeal.  The 
point  is  without  merit.  There  is  no  uncertainty  or  in- 
definiteness  about  mathematical  additions.  The  judgment 
states  definitely  the  several  amounts  due  to  the  plaintiff  by 
the  defendants. 

[2]  The  second  objection  of  appellant  is  that  the  service 
of  summons  upon  every  defendant  who  was  served  was  made 
by  the  attorney  for  the  plaintiff,  and  that  the  attorney  for 
the  plaintiff  is  an  improper  party  to  make  such  service. 
This  question  is  not  presented  for  our  consideration  upon 
this  appeal.  The  appellant  was  not  served  with  summons. 
She  voluntarily  appeared  and  filed  a  demurrer  and  sub- 
mitted herself  to  the  jurisdiction  of  the  court,  alleging  that 
she  had  been  named  in  the  complaint  as  a  fictitious  defend- 
ant. She  has  no  concern  with  the  manner  of  service  ux)on 
other  defendants. 

[3]  The  next  objection  urged  is  that  the  allegation  in 
the  complaint  of  nonpayment  of  the  note  is  insufficient. 
The  complaint  sets  out  the  fact  that  the  defendants  Rudolf 
and  Edith  Mansard  have  defaulted  in  the  payment  of  the 
principal  sum  of  said  note,  together  with  the  interest  thereon 
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from  the  eighteenth  day  of  January,  1915,  at  the  rate  of 
six  per  cent  per  annum,  no  part  of  which  said  sum,  nor 
interest  thereon,  has  been  paid.  This  is  a  snflScient  allega- 
tion of  nonpayment  as  against  a  general  demurrer. 

The  other  objections  urged  are  as  lacking  in  merit  as  are 
those  already  discussed,  and  it  would  serve  no  purpose  to  con- 
sider them  here. 

The  judgment  is  affirmed. 

Nourse,  J.^  and  Brittain,  J.,  concurred. 


[Cir.    No.    2060.    Third    Appellate    District.— Norember    28,    191©.] 

In  the  Matter  of  the  Guardianship  of  the  Person  and  Estate 
of  WILLIAM  L.  BUNDY,  Incompetent.  WILLIAM  L. 
BUNDY,  AppeUant;  M.  P.  BARNES,  Guardian,  B«- 
spondent. 

[1]  Guardian  and  Ward  —  Besidencb  of  Incompetent — Evn>BNCE  — 
Findings — Appeal. — ^Where,  in  a  proceeding  for  the  appointment 
of  a  guardian  of  the  person  and  estate  of  an  incompetent  person, 
the  evidence  is  sharply  conflicting  as  to  the  residence  of  the  in- 
competent, the  appellate  court  is  bound  by  the  conclusions  of  the 
trial  court. 

[2]  Id. — Proceedino  for  Appointment  of  Guardian — A'llowancs  of 
Attorney's  Fee. — In  a  proceeding  for  the  appointment  of  a 
guardian  of  the  person  and  estate  of  an  incompetent  person,  the 
allowance  of  an  attorney's  fee  to  the  petitioner  is  proper. 

[8]  Id. — Bight  to  Trial  by  Jury. — ^In  a  proceeding  for  the  appoint- 
ment of  a  guardian  of  the  person  and  estate  of  a  person  claimed 
to  be  mentally  incompetent,  the  right  of  trial  by  jury  does  not 
exist. 

APPEAL  from  an  order  of  the  Superior  Court  of  Sacra- 
mento County  appointing  a  guardian  of  the  person  and  es- 
tate of  an  incompetent  person.  Malcolm  C.  Olenn,  Judge. 
AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Call  &  Call  and  Edw.  P.  Wehrle  for  Appellant. 

Thomas  B.  Leeper  and  0.  G.  Hopkins  for  Bespondent. 
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PREWETT,  J.,  pro  fern.— On  petition  of  one  Edna  Mil- 
ler, a  niece,  the  above-named  appellant  was  adjudged  in- 
competent by  the  snperior  court  of  the  county  of  Sacramento 
and  a  guardian  appointed  for  his  person  and  estate. 

The  appellant,  Bundy,  in  his  answer  alleged  that  he  was 
a  resident  of  the  county  of  Los  Angeles  and  denied  the 
jurisdiction  of  the  court.  In  addition  to  this,  he  denied 
the  allegations  as  to  his  incompetency  and  demanded,  in 
writing,  that  the  issues  be  tried  before  a  jury.  A  jury  was 
accordingly  impaneled  and  a  trial  was  had.  The  jury  dis- 
agreed and  the  court  thereupon  announced  that  it  regarded 
the  verdict  of  a  jury  as  advisory  only  and  proceeded  to 
determine  the  issues  adversely  to  the  appellant.  Findings 
and  judgment  were  filed  in  due  course.  The  appellant  ap^ 
pealed  therefrom  to  the  supreme  court  and  that  tribunal 
transferred  the  matter  to  this  court  for  determination. 

[1]  1.  The  claim  of  the  appellant  that  he  was  a  resident 
of  the  county  of  Los  Angeles  need  be  no  further  noticed 
than  to  say  that  the  evidence  bearing  thereon  is  sharply  con- 
flicting, and,  under  well-established  principles,  this  court  is 
bound  by  the  conclusions  of  the  trial  court. 

[2]  2.  The  trial  court  allowed  to  the  contestant  a  fee 
for  the  attorneys  employed  by  her  to  present  the  petition, 
and  the  point  is  urged  that  this  allowance  is  in  contraven- 
tion of  a  line  of  decisions  in  this  state  touching  the  question. 
It  is  quite  true  that  such  fees  are  not  allowed  in  ordinary 
probate  proceedings  when  they  are  incurred  for  the  benefit 
of  the  person  employing  the  attorn^, 

''Moreover,  in  such  a  contest,  the  public  administrator 
was  not  acting  as  a  trustee  of  the  estate  of  the  deceased,  but 
acting  solely  in  his  own  interest  .  .  .  hence  the  services  so 
rendered  constituted  no  basis  for  the  allowance  of  attorney's 
fees.'*  {Estate  of  Murphy,  171  Cal.  699,  [154  Pac.  839]; 
Estate  of  Byrne,  122  CaL  261,  [54  Pac.  957,  1015].) 

But  in  a  guardianship  application  the  interests  to  be  con- 
sidered by  the  court  and  the  principles  to  be  applied  are 
quite  unlike  those  in  an  ordinary  administration.  In  the 
case  of  the  death  of  a  person  someone  succeeds  to  the  estate 
and  presumably  will  look  after  his  own  interests.  An  ap- 
plicant for  letters  of  administration  acts  in  his  own  interest, 
but  in  the  case  of  an  application  for  letters  of  guardianship 
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the  applicant  acts  far  and  on  behalf  of  one  who  cannot 
act  for  himself.  An  incompetent  person  is  helpless  and  the 
law  must  think  and  act  for  him.  The  filing  of  the  petition 
and  the  hearing  thereon  are  indispensable  steps  in  the 
preservation  of  the  trust  fund.  The  court,  as  general  con- 
servator of  the  rights  of  incompetents  and  other  helpless 
X>ersonSy  is  solicitous  that  an  application  be  filed  to  the  end 
that  it  may  assume  control  of  his  estate  and  preserve  it  for 
the  owner. 

Even  in  the  case  of  an  ordinary  administration,  it  has 
been  held  that  the  court  may,  in  the  exercise  of  its  discre- 
tion, allow  attorneys'  fees  in  the  case  of  a  bona  fide  contest. 
(Estate  of  Simnuyns,  43  Cal.  543.)  And  section  1720  of 
the  Code  of  Civil  Procedure  clearly  authorizes  the  court  in 
its  discretion  to  order  costs  paid  to  any  party  "as  justice 
may  require.''  {Estate  of  Berthol,  163  Cal.  345,  [125  Pac. 
750 J.)  In  the  case  in  hand,  the  chief  matter  before  the 
court  was  the  alleged  incompetency  of  the  appellant,  and 
this  issue  was  determined  against  him.  The  allowance  of 
the  attorney's  fee  to  the  petitioner  was  proper. 

[3]  3.  It  is  insisted  that  the  court  erred  in  taking  the 
matter  away  from  the  jury  and  itself  deciding  the  issue. 
This  constitutes  the  chief  and  only  really  important  ques- 
tion in  the  case. 

It  is  clearly  seen  from  an  examination  of  the  authorities 
in  this  state  that,  in  probate  and  guardianship  proceedings, 
the  right  to  move  for  a  new  trial,  the  right  to  demand 
a  trial  by  jury,  and  the  duty  of  the  court  to  file  written 
findings,  in  cases  in  which  no  jury  is  demanded,  are  each 
and  all  coexistent  in  a  given  case  and  each  depends  upon 
the  further  point  as  to  whether  or  not  the  code  expressly 
authorizes  written  issues  or  objections.  Authorities  ui>on 
any  one  of  these  four  points  are  decisive  of  the  law  as 
to  all  of  them. 

It  is  settled  law  in  this  state  that  probate  proceedings  are 
special  in  their  nature  and  purely  statutory  in  their  origin. 
(Smith  V.  Westerfi£ld,  88  Cal.  379,  [26  Pac.  206];  Estate 
of  Strang,  119  Cal.  667,  [51  Pac.  1078] ;  Reither  v.  Murdoch, 
135  Cal.  201,  [67  Pac.  784] ;  Estate  of  Dolbeer,  153  Cal. 
657,  [15  Ann.  Cas.  207,  96  Pac.  266] ;  Curtis  v.  Schell  129 
Cal.  220,  [79  Am.  St.  Rep.  107,  61  Pac.  951];  Clark  v. 
Superior  Court,  20  Cal.  App.  309,  [128  Pac  1018] ;  Matter 
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of  O'Connor,  29  CaL  App.  233,  [155  Pac.  115].)  Proceed- 
ings in  guardianship  are  ''probate  proceedings,"  and  are 
governed  by  the  provisions  of  the  general  probate  law. 

''It  is  long  established  by  a  uniform  and  unbroken  line 
of  authorities  in  this  state  that  appeals  in  probate  proceed- 
ings,  which,  of  course,  include  proceedings  in  guardianship, 
are  governed  exclusively  by  these  sections  of  the  code." 
(Estate  of  Dunph/y,  158  Cal.  3,  [109  Pac.  628].) 

Section  1008  of  the  Code  of  Civil  Procedure  expressly 
provides  that  the  provisions  of  the  probate  act  relative  to 
the  estates  of  deceased  persons,  so  far  as  they  relate  to 
the  practice  in  the  superior  courts,  shall  apply  to  guardian- 
ship proceedings.  The  following  sections  of  the  Code  of 
Civil  Procedure  are  pertinent  to  the  inquiry  as  to  the  right 
of  a  party  to  a  jury  trial  in  guardianship  proceedings: 

"Sec.  1716.  All  issues  of  fact  joined  in  probate  proceed- 
ings must  be  tried  in  conformity  with  the  requirements  of 
article  two,  chapter  two  of  this  title,  etc." 

"Sec.  1717.  If  no  jury  is  demanded,  the  court  must  try 
the  issues  joined,  and  mgn  and  file  its  decision  in  writing, 
as  provided  in  sections  six  hundred  and  thirty-two  and  six 
hundred  and  thirty-three.  If,  on  written  demand,  a  jury  is 
called  by  either  party,  and  the  issues  are  not  sufficiently 
made  up  by  the  written  pleadings  on  file,  the  court,  on  due 
notice  to  the  opposite  party,  must  settle  and  frame  the  issues 
to  be  tried,  and  submit  the  same,  together  with  the  evidence 
of  each  party,  to  the  jury,  on  which  they  must  render  a 
verdict.  Either  party  may  move  for  a  new  trial,  upon  the 
same  grounds  and  errors,  and  in  like  manner,  as  provided 
in  this  code  for  civil  actiona" 

The  section  just  quoted  provides  for  three  distinct  pro- 
ceedings, to  wit:  (a)  the  filing  of  written  findings  in  court 
cases;  (b)  trial  by  jury,  and  (c)  a  motion  for  a  new  trial, 
and  it  implies  a  fourth,  (d)  the  necessity  for  written  issues 
in  the  cases  to  which  it  relates.  There  are  three  general 
classes  of  probate  proceedings  in  this  state  vrith  reference 
to  the  right  of  trial  by  jury.  In  the  first  class  are  those 
in  which  express  provision  is  made  for  jury  trials,  such  as 
the  contest  of  a  will  before  probate,  the  contest  of  a  will 
after  probate,  and  proceedings  under  section  1766  of  the 
Code  of  Civil  Procedure,  for  the  restoration  to  competency 
of  a  person  theretofore  adjudged  to  be  incompetent.     (See 
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gees.  1312,  1330,  and  1766,  Code  Civ.  Proc.)  In  the  second 
class  are  all  those  cases  wherein  a  jury  may  be  demanded 
tinder  sections  1716  and  1717,  above  quoted.  These  are  the 
cases  in  which  written  issues  mufit  be  framed  and  in  which 
a  party  can  move  for  a  new  trial  and  in  which,  if  tried 
before  the  court,  written  findings  of  fact  must  be  filed.  An 
example  of  this  class  is  the  case  of  a  i)etition  for  partial 
distribution.  (Estate  of  Baird,  173  Cal.  622,  [160  Pac. 
1078].)  In  the  third  and  largest  class  are  embraced  all 
those  matters  in  the  trial  of  which  a  party  has  not  the  right 
to  demand  a  jury,  such  as  settlement  of  accounts,  family 
allowances  and  exemptions,  admeasurement  of  homesteads, 
etc. 

The  court  is  relieved,  at  the  outset,  from  any  concern  as 
to  a  possible  invasion  of  the  constitutional  right  of  the  appel- 
lant to  a  trial  by  jury,  since  it  is  well  established  that  this 
right  extends  to  those  cases  only  in  which  a  right  of  trial  by 
jury  was  recognized  at  common  law. 

''The  right  of  trial  by  jury  in  probate  proceedings  did 
not  exist  at  common  law.  It  exists  in  this  state  only  when 
given  by  some  statute."    {Estate  of  Baird,  supra.) 

"It  has  been  held  that  the  right  of  trial  by  jury  is  se- 
cured by  the  constitution  only  in  cases  in  which  it  had  previ- 
ously existed  in  the  administration  of  justice,  according  to 
the  course  of  the  common  law.  Probate  matters  belonged 
to  the  ecclesiastical  jurisdiction,  where  a  jury  was  not  a 
right."    (Estate  of  Moore,  72  Cal.  336,  [13  Pac.  880].) 

**It  follows,  then,  in  the  absence  of  a  statute  providing  for 
a  trial  by  jury,  that  probate  proceedings  have  always  been 
heard  by  the  court  without  the  intervention  of  a  jury. 
Only  in  probate  proceedings  where  the  statute  expressly 
confers  the  right  to  a  trial  by  jury  does  the  right  exist." 
(Estate  of  Dolheer,  153  Cal.  657,  [15  Ann.  Cas.  207,  96 
Pac.  266];  Matter  of  O'Connor,  supra.) 

In  a  dear  and  extended  exposition  of  this  question  Mr. 
Justice  Hart,  speaking  for  this  court  in  the  last-mentioned 
case,  shows  that  the  right  to  a  trial  by  jury  in  a  case 
analogous  to  this  did  not  exist  at  common  law.  The  follow- 
ing extract  therefrom  is  illuminative  of  the  question : 

*'The  theory  upon  which  such  inquisitions  were  conducted 
in  a  summary  manner  without  the  aid  of  a  jury,  was,  doubt- 
leas,  that  the  proceeding  does  not  involve  an  inquiry  as  to 
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whether  a  crime  has  been  committed,  nor  was  the  commit- 
ment of  the  patient  intended  as  a  punishment,  but  that  its 
purpose  was  for  the  sole  benefit  of  the  patient  by  facilita- 
ting the  proper  treatment  for  his  disease  and  at  the  same 
time  protecting  his  estate  from  being  lost  or  destroyed  by 
that  improvidence  which  necessarily  accompanies  a  defect 
of  will  or  understanding  or  by  impositions  practiced  upon 
the  incompetent,  etc" 

And  further:  **The  proceeding  does  not  involve  a  trial, 
but  in  analogy  to  the  common-law  proceeding  in  insanity 
cases  is  a  mere  inquisition,  by  way  of  a  special  proceeding, 
the  determination  of  which  should  be  left,  as  the  law  in- 
tends, largely  to  persons  possessing  the  learning  of  experts 
and  not  to  laymen,  of  whom  juries  are  ordinarily  composed, 
and  who  do  not,  nor  are  they  expected  to,  possess  the  train- 
ing and  learning  essential  to  a  just  and  intelligent  solution 
of  a  scientific  question,  such  as  is  necessarily  involved  in  a 
proceeding  whose  purpose  is  to  ascertain  and  determine 
whether  a  i>erson,  from  whatever  cause,  is  suffering  from 
some  serious  mental  infirmity." 

In  Ex  parte  Ah  Peen,  51  Gal.  280,  the  supreme  court 
held  that  a  proceeding  for  the  commitment  of  a  person  to 
a  state  reform  school  is  not  one  in  which  a  right  of  trial 
by  jury  exists. 

4.  It  remains,  then,  to  inquire  whether  the  appellant  is 
entitled  to  a  trial  by  jury  under  any  provision  of  the  stat- 
ute. There  are  no  probate  provisions  which  relate  to  a 
general  right  of  trial  by  jury,  other  than  those  herein 
quoted;  hence,  if  appellant  has  the  right  at  all,  it  is  by 
virtue  of  the  provisions  of  sections  1716  and  1717.  We 
think  it  clear  that  these  sections  do  not  provide  for  a  jury 
trial  in  incompetency  proceedings.  Sections  1763  and  1764 
of  the  Code  of  Civil  Procedure,  under  which  the  proceeding 
was  instituted,  make  no  provision  for  objections  or  answer 
of  any  kind,  whether  written  or  oral,  nor  do  they  provide 
for  the  filing  of  findings  by  the  court.  On  the  contrary, 
they  clearly  imply  that  the  court  must  proceed  to  determine 
the  truth  of  the  allegations  of  the  petition,  even  though  no 
objections  be  filed  by  anyone.  In  other  words,  they  make 
no  provision  for  the  making  up  of  issues  of  fact,  and,  since 
the  court  must  determine  the  truth  of  the  allegations  of  the 
petition  in  any  event,  there  remains  no  of&ee  for  issues  to 
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perform,  even  if  they  were  authorized.  If  the  code  does  not- 
expressly  provide  for  issues  of  fact,  the  right  to  a  jury  trial 
does  not  exist. 

''We  think  it  must  be  taken  as  established  by  the  deci- 
sions that,  in  any  probate  proceedings  in  which  the  statute 
authorizes  the  formation  of  issues  of  fact,  either  party  is, 
under  sections  1716  and  1312,  entitled  to  a  jury  trial  at 
his  option.''  {Estate  of  Baird,  173  CaL  622,  [160  Pac. 
1078].) 

''We  are  satisfied  that  it  must  be  taken  as  established 
in  this  state  that,  under  our  law  as  it  now  exists,  a  motion 
for  a  new  trial  of  any  issue  of  fact  actually  made  and  de- 
termined in  any  proceeding  in  probate  will  lie  when  the  law 
expressly  authorizes  issues  of  fact  to  be  framed  in  such 
proceeding.''  {Carter  v.  Waste,  159  Cal.  23,  [112  Pac. 
727].) 

In  the  Estate  of  Franklin,  133  Cal.  585,  [65  Pac.  1081], 
it  is  distinctly  held  that  the  reasoning  as  to  the  right  of 
trial  by  jury  clearly  includes  a  motion  for  a  new  trial. 
In  the  Estate  of  Land,  166  Cal.  538,  [137  Pac.  246],  the 
court  held  that  a  contestant  of  a  will  was  not  entitled  to 
submit  to  the  jury  the  question  as  to  the  fact  of  his  interest 
in  the  estate. 

"The  provisions  relating  to  the  right  to  move  for  a  new 
trial  and  those  upon  the  right  of  trial  by  jury  are  similar, 
the  two  propositions  are  cognate  and  are  governed  by  the 
same  principles."     {Estate  of  Baird,  supra.) 

Further  along  in  the  same  opinion  the  court  says:  "We 
think  it  must  be  taken  as  established  by  the  decisions  that, 
in  any  probate  proceeding  in  which  the  statute  authorizes 
the  formation  of  issues  of  fact,  either  party  is,  under  sec- 
tions 1716  and  1312,  entitled  to  a  jury  trial  at  his  option." 

In  the  case  before  the  court,  written  objections  were  filed 
by  the  appellant,  but  the  court,  in  Leach  v.  Pierce,  93  CaL 
618,  [29  Pac.  235],  held  that  unauthorized  objections  do 
not  raise  issues  within  the  meaning  of  the  code.  In  re 
Moore,  72  Cal.  340,  [13  Pac.  880],  lays  down  a  similar  rule. 
The  Estate  of  Ddbeer,  153  Cal.  657,  [15  Ann.  Cas.  207,  96 
Pac.  266],  contains  a  valuable  review  of  the  legislation  lead- 
ing up  to  the  present  enactments. 

The  statutes  furnish  a  number  of  instances  in  the  case 
of  special  proceedings,  wherein  a  party  may  call  a  jury  sub- 
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seqnently  to  the  original  adjudication.  For  instance,  in 
proceedings  for  the  commitment  of  a  person  to  a  state 
hospital  for  the  insane,  no  provision  is  made  for  a  trial 
by  jury,  but,  if  committed,  he  may  immediately  call  for  a 
re-examination  of  the  question  before  a  jury.  So,  also,  in  a 
contest  of  a  will  filed  after  the  will  has  been  admitted  to 
probate,  the  contestant  may  call  a  jury  if  no  jury  was  called 
to  try  the  original  issue. 

Lastly,  although  no  provision  is  made  in  section  1763  for 
trial  by  jury,  a  person  declared  under  that  section  to  be  in- 
competent may  have  the  question  as  to  his  restoration  to 
competency  tried  before  a  jury,  as  provided  in  section  1766. 
The  fact  that  the  legislature  has  seen  fit  to  provide,  tx 
industrial  for  a  jury  trial  in  restoration  proceedings,  raises 
a  strong  implication  that  it  deliberately  intended  to  deny  a 
jury  trial  in  the  original  inquiry. 

The  conclusion  of  the  court  is  that  proceedings  under  sec* 
tion  1763  are  controlled  by  the  general  provisions  of  the 
probate  law;  that  no  authority  exists  for  the  filing  or  joinder 
of  issues  of  fact  therein,  and,  hence,  that  in  such  proceed- 
ing the  right  of  trial  by  jury  does  not  exist.  The  trial  court 
committed  no  error  in  trying  the  issues  tendered  by  the  peti- 
tion without  the  aid  of  a  jury. 

The  order  appealed  from  is  aflBrmed. 

Ellison,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  26,  1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  tem^ 
who  was  absent. 
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[Civ.   No.   8134.    Pint   Appellate   District,   BiyisioiL   Two. — ^November 

28,  1919.] 

ALBERT  E.  MOSS,  Appellant,  v.  H.  R.  BOYNTON  COM- 
PANY  (a  Corporation),  Respondent. 

[1]  Negligence — When  Contributory  Neguoenoe  ▲  Question  of 
Law. — Contributory  negligence  is  a  question  of  law  only  when  the 
evidence  is  of  such  a  character  that  it  will  support  no  other  legi- 
timate inference  than  that  in  the  one  ease  the  plaintiff  was  guilty 
of  contributory  negligence.  When  the  evidence  is  such  that  the 
court  is  impelled  to  say  that  it  is  not  in  conflict  on  the  facts,  and 
that  from  those  facts  reasonable  men  can  draw  but  one  inferenee, 
and  that  an  inference  pointing  unerringly  to  the  negligence  of  the 
plaintiff  contributing  to  his  own  injury,  then,  and  only  then,  does 
the  law  forbid  plaintiff  a  recovery.  Even  where  the  facts  are 
undisputed,  if  reasonable  minds  might  draw  different  conclusions 
upon  the  question  of  negligence,  the  question  is  one  of  fact  for 
the  jury. 

[2]  Id. — Neolioenge  of  Defendant  not  to  be  Considered. — The 
question  of  contributory  negligence  must  be  determined  without 
regard  to  any  negligence  on  the  part  of  defendant. 

[3]  Id.— Duty  of  Person  About  to  Cross  Street.— It  is  the  duty  of 
a  person  about  to  cross  a  city  thoroughfare,  as  the  act  of  an  ordi- 
narily prudent  man,  immediately  before  placing  himself  in  a  posi- 
tion of  danger,  to  look  in  the  direction  from  which  danger  is  to 
be  anticipated.  This  is  a  continuing  duty  and  is  not  met  by  look- 
ing once  and  then  looking  away. 

[4]  Id. — Crossing  Street  at  Other  Than  E^tabushed  Crossing. — 
A  person  in  attempting  to  cross  a  city  thoroughfare  at  other  than 
the  established  crossing  is  under  a  duty  to  exercise  a  greater  de- 
gree of  care  than  if  he  were  at  the  established  crossing. 

[6]  Id. — Ability  to  have  Seen  AinoMOBiLE — Failxtrb  to  Look-^Oon- 
tbibutory  Negugence. — Where  the  plaintiff  in  an  action  for  dam- 
ages for  personal  injuries  sustained  through  having  been  struck 
by  an  automobile  while  attempting  to  cross  a  city  thoroughfare 
was  under  a  duty  to  look  and,  had  he  looked,  eould  have  seen  the 
automobile  in  time  to  have  avoided  the  accident,  his  failure  to  do 
so  under  the  circumstances  constituted  contributory  negligence  bar- 
ring recovery. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Chas.  Monroe,  Judge.    Affirmed. 

5.  Keciprocal  duty  of  automobile  driver  and  pedestrian  to  use 
care,  notes,  4  Ann.  Gas.  400;  38  !<.  B.  A.  (K.  8.)  487;  42  L.  B.  A. 
(N.  S.)   1178;  51  I..  B.  A.   (N.  8.)   990. 
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nie  facts  are  stated  in  the  opinion  of  the  oourt. 

Bobert  J.  Oardner  and  John  L.  Fleming   for  Appellant. 

Joseph  Scott,  Willis  I.  Morrison  and  A.  G.  Bitter  for  Be- 
spondent. 

NOUBSE,  J. — Plaintiff  appeals  from  a  judgment  of  non- 
suit granted  at  the  close  of  plaintiff's  case  upon  the  ground 
of  his  contributory  negligence.  The  action  is  for  the  re- 
covery of  damages  for  personal  injuries  sustained  by  plain- 
tiff as  the  result  of  an  automobile  colliding  with  him,  which 
automobile  was  owned  by  defendant  and  was  being  driven 
by  an  employee  of  defendant  while  in  the  course  of  his  em- 
ployment. Appellant  contends  that  the  question  of  plain- 
tiff's negligence  was  one  of  fact  for  the  jury. 

Plaintiff  testified  that  at  about  10:45  o'clock  on  the  morn- 
ing of  August  17,  1916,  he  walked  to  the  outer  edge  of  the 
sidewalk  on  Spring  Street  about  forty  feet  north  from 
Fourth  Street;  that  the  traffic  was  moving  east  and  west  on 
Fourth  Street  across  Spring  Street,  and  the  traffic  police- 
man at  that  corner  was  facing  north ;  that  he  stood  there  for 
a  moment  or  two  looking  north;  that  while  looking  in  that 
direction  he  saw  nothing  that  was  moving  except  a  trolley- 
car  running  south  on  Spring  Street;  that  he  also  saw  a  jit- 
ney bus  standing  at  the  curb  about  five  or  six  feet  north  of 
him,  unloading  passengers ;  that  he  then  looked  south  toward 
the  policeman,  and,  having  looked  away  from  the  north  for 
about  three  or  four  seconds,  he  started  to  step  from  the  curb 
without  again  looking  in  that  direction;  that  while  he  had 
one  foot  in  the  street  and  the  other  yet  upon  the  curb  he  was 
struck  by  defendaut's  automobile  coming  from  the  north, 
receiving  the  injuries  forming  the  basis  of  this  action.  He 
further  testified  that  he  did  not  see  the  automobile  until  after 
he  was  struck.  The  traffic  policeman  testified  that  he  first  ob- 
served the  automobile  which  struck  plaintiff  when  it  was 
about  the  middle  of  the  block;  that  until  it  got  up  to  the 
rear  of  the  jitney  bus  it  was  traveling  at  the  rate  of  about 
twenty  miles  an  hour,  but  that  it  slowed  down  suddenly  so 
that  when  it  got  in  front  of  the  jitney  bus  it  was  going  at 
the  rate  of  ten  or  twelve  miles  an  hour,  at  which  rate  it  was 
being  driven  when  the  collision  oocurred;  that  the  driver  of 
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the  automobile  ''switched  in  front  of  the  jitney  bus  and 
came  up  close  to  the  curb  there  just  as  the  doctor  stepped 
off  the  curb,  and  he  caught  the  doctor  right  in  the  knee  and 
knocked  him  down/'  and  that  the  machine  then  traveled 
about  two-thirds  of  its  length  before  coming  to  a  stop.  The 
speed  limit  in  the  downtown  section  where  the  accident  oc- 
curred was  twelve  miles  an  hour  between  crossings. 

[1]  Contributory  negligence  ''is  a  question  of  law  only 
when  the  evidence  is  of  such  a  character  that  it  will  support 
no  other  legitimate  inference  than  that  in  the  one  case  the 
plaintiff  was  gnilty  of  contributory  negligence.  .  .  .  When 
the  evidence  is  such  that  the  court  is  impelled'  to  say  that  it 
is  not  in  conflict  on  the  facts,  and'  that  from  those  facts  rear 
sonable  men  can  draw  but  one  inference,  and  that  an  infer- 
ence pointing  unerringly  to  the  negligence  of  the  plaintiff 
contributing  to  his  own  injury,  then,  and  only  then,  does  the 
law  step  in  and  forbid  plaintiff  a  recovery.  .  .  .  Even  where 
the  facts  are  undisputed,  if  reasonable  minds  might  draw 
different  conclusions  upon  the  question  of  negligence,  the 
question  is  one  of  fact  for  the  jury."  {Zibbell  v.  SotUhern 
Pac.  Co.,  160  Cal.  237,  240,  [116  Pac.  513] ;  Wing  v.  Western 
Pac.  Co.,  41  Cal.  App.  251,  [182  Pac.  969].)  [2]  And  the 
question  of  contributory  negligence  must  be  determined 
without  regard  to  any  negligence  on  the  part  of  defendant. 
{Hutson  V.  Southern  Cal.  Ry.  Co.,  150  Cal.  701,  703  [89 
Pac.  1093].) 

Oiving  to  plaintiff's  evidence  all  the  value  to  which  it  is 
legally  entitled,  and  resolving  every  reasonable  inference 
which  may  be  drawn  therefrom  in  favor  of  plaintiff,  the  in- 
evitable conclusion  must  be  that  plaintiff  left  his  place  of 
safety  on  the  sidewalk  and  stepped  directly  into  the  path  of 
the  moving  automobile.  [3]  It  was  a  duty  devolving  upon 
plaintiff,  as  the  act  of  an  ordinarily  prudent  man,  immedi- 
ately before  placing  himself  in  a  position  of  danger,  to  look 
in  the  direction  from  which  danger  was  to  be  anticipated. 
This  was  a  oontinuing  duty  and  was  not  met  by  looking  once 
and  then  looking  away.  In  the  exercise  of  ordinary  care  it 
is  the  duty  of  a  pedestrian  "to  look  to  the  right  and  to  the 
left  whenever  he  has  voluntarily  put  himself  in  a  position 
which  may  be  one  of  peril  coming  from  either  direction." 
{Sheldon  v.  James,  175  Cal.  474,  479,  [2  A.  L.  R.  1493,  166 
Pac.  8,  11].)     [4]     There  was  no  dispute  that  there  was  no 


Digitized  by  VjOOQ IC 


Nov.  1919.]        PioMSEs  Truck  Co.  v.  CI4ABK.  477 

danger  from  the  south  because  the  traffic  was  moving  east 
and  west  on  Fourth  Street  across  Spring  Street.  It  is  like- 
wise clear  that  the  traffic  fromi  the  north  was  entitled  to  pro- 
ceed to  Fourth  Street  past  the  place  where  plaintiff  was 
standing.  In  attempting  to  cross  at  that  point  a  duty  rested 
upon  him  to  exercise  a  greater  degree  of  care  than  if  he 
were  at  the  established  crossing.  (Sheldon  v.  James,  supra.) 
This  was  particularly  true  if  his  view  was  to  any  extent  ob- 
structed by  the  jitney  bus.  [6]  Contrary  to  the  allega- 
tions of  the  complaint,  the  only  testimony  given  on  the 
subject  was  that  at  the  time  of  the  accident  defendant  was 
driving  at  a  lawful  rate  of  speed  and  that  the  automobile  was 
under  control.  Plaintiff's  witness,  the  traffic  policeman,  saw 
the  automobile  when  it  was  in  the  middle  of  the  block,  and 
it  is  apparent  that  plaintiff  could  have  seen  it  in  time  to 
have  avoided  the  accident  had  he  looked.  His  failure  to  do 
80  under  the  circumstances  constituted  contributory  negli- 
gence barring  recovery  in  this  action. 
The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 


[Civ.   No.  8003.    Second  Appellate  District,  Division  One. — November 

28,   1010.] 

PIONEER  TRUCK  COMPANY  (a  Corporation),  Respond- 
ent,  V.  REX  B.  CLARK  et  aL,  AppeUants. 

[1]   OONTEACTS  —  ASSIQNMKNT    Or    SUNDBT     OLAIMS  —  OnS    BIGHT    Or 

Action  Against  Assionos. — ^Where  one  of  the  considerations  pass- 
ing between  certain  parties  under  a  contract  settling  disputed 
matters  was  an  assignment  of  claims,  against  sundry  individuals, 
ranging  from  thirteen  cents  to  $281  each  and  aggregating  several 
thousand  dollars,  and  the  assignee  failed  to  secure  payment  from 
the  individual  debtors  because  some  of  the  claims  were  worthless 
and  did  not  in  fact  exist  at  the  time  of  the  assignment,  and  others 
were  prevented  from  being  collected  by  failure  of  the  assignor  to 
furnish  necessary  data  by  which  the  verity  thereof  might  be  estab- 
lished, the  assignee  had  but  one  right  of  action  for  the  whole 
amount  of  his  claim,  and  he  cannot  so  divide  and  split  up  his  de- 
mand as  to  avoid  the  defense  that  the  first  action  brought  to  judg- 


Digitized  by  VjOOQ IC 


478        Pioneer  Truck  Co.  v.  Clark.  [44  Cal.  App. 

ment  woald  debar  him  from  any  further  proBecation  of  the  alleged 
elaim. 

[2]  Id. — SPLimNa  Up  Demand — Several  Actions  Brouoht — Injunc- 
tion TO  Stop  Pbogeedings. — ^Where  rach  assignee  divided  his  de- 
mand and  brought  several  actions  in  the  justice's  court  against  the 
assignor,  one  of  which  was  brought  to  trial,  an  injunction  would 
not  lie  to  stop  the  proceedings  in  the  justice's  court  in  the  ab- 
sence of  a  showing  that  the  defendant  would  be  unnecessarily  vexed 
and  annoyed  or  put  to  unnecessary  expense  by  reason  of  being 
compelled  to  interpose  the  plain  legal  defenses  available  to  it  in 
that  court. 

[8]  Id. — Determination  op  First  Action  —  Waiver  of  Right  to 
Prosecute  Subsequent  Actions. — Such  assignee  by  bringing  dif- 
ferent actions  on  the  same  claim,  upon  securing  a  determination  of 
the  first  action,  waived  or  lost  his  right  to  prosecute  any  of  the 
others  subsequently  commenced,  upon  a  proper  plea  being  properly 
interposed  by  the  assignor. 

APPEAL  from  an  order  of  the  Superior  Court  of  San 
Diego  County  granting  an  injunctioiL  W.  A.  Sloane,  Judge. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Arthur  L,  Dorn  for  Appellants. 

Warren  E.  Libby  and  Johnson  &  Byan  for  Bespondent. 

JAMES,  J. — This  appeal  is  taken  from  an  order  granting 
an  injunction,  by  which  order  the  appellants  were  *' enjoined 
and  restrained  from  doing  any  act  in  the  prosecution  of,  or 
in  any  way  prosecuting  those  certain  actions,  or  any  of 
them,"  at  the  time  pending  in  the  court  of  appellant  Bryan, 
a  justice  of  the  peace.  In  form  the  injunction  is  of  a  per- 
manent character,  although  when  the  stage  of  the  proceed- 
ings at  which  it  was  made  is  observed  it  appears  to  be  a 
temporary  injunction  merely,  or  one  granted  pending  final 
determination  of  the  issues  joined  in  the  complaint  and 
answer.  For  all  necessary  purposes  it  may  be  considered  as 
a  temporary  injunction  only.  Under  this  assumption  all 
questions  presented  may  be  considered. 

[1]  The  facts,  as  shown  by  the  allegations  of  the  com- 
plaint, are  that  various  differences  having  existed  between 
respondent  and  appellant  Clark,  a  written  agreement  was 
entered  into  settling  all  disputed  matters.    One  considera- 
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tion,  among  many  others  which  under  the  settlement  con- 
tract moved  to  Clark  from  respondent,  was  the  assignment 
of  claims  said  to  exist  in  favor  of  respondent  against  sundry 
individuals  (several  hundred  in  number),  said  claims  rang- 
ing from  thirteen  cents  to  $281  in  amount.  The  aggregate 
of  the  claims  exceeded  nine  thousand  dollars.  The  term  of 
the  written  contract  under  which  this  assignment  was  made 
provided,  in  part,  as  follows:  **The  Pioneer  Truck  Company, 
a  corporation,  hereby  assigns,  transfers  and  sets  over  unto 
Rex  B.  Clark,  each  and  every  its  aocounts  and  claims  against 
various  persons  a  full  and  complete  list  of  which  is  marked 
Exhibit  'A,'  hereto  attached  and  made  a  part  hereof,  and 
does  hereby  further  agree  with  said  Clark  to  deliver  to  him 
all  data  of  every  kind  and  character  or  nature  in  its  pos- 
session relating  thereto  or  necessary  or  expedient  to  enable 
the  said  Clark  to  establish  the  virtue  of  each  and  every  said 
claim  in  the  ordinary  procedure  in  a  court  of  justice." 
After  obtaining  title  to  these  claims  Clark,  as  appears  by  his 
allegations  in  the  justice's  court  actions  hereinafter  referred 
to,  failed  to  secure  payment  from  the  individual  debtors, 
lie  claimed  that  some  of  the  alleged  claims  were  worthless 
and  did  not  in  fact  exist  at  the  tim«  of  the  assignment  by 
respondent,  and  that  as  to  others  the  respondent  had  failed 
to  furnish  him  with  the  necessary  data  by  which  the  verity 
of  the  claims  might  be  established.  Thereupon  he  brought 
eighteen  suits  in  the  justice's  court  against  respondent  for  an 
aggregate  amount  of  $4,785.23.  In  these  different  actions 
he  chose  sufficient  of  the  alleged  claims  to  make  the  amount 
sued  for  in  each  a  sum  within  the  jurisdiction  of  the  justice's 
court  These  actions  were  all  filed  on  the  same  day;  hence 
we  assume  that  the  liability  of  the  respondent  as  to  all  of 
them,  if  any  there  was,  had  then  accrued.  The  first  action 
filed  was  brought  to  trial,  a  trial  was  had  and  the  justice 
took  the  matter  under  advisement.  Before  decision  was  ren- 
dered respondent  brought  this  action  for  an  injunction,  pray- 
ing that  the  appellants  be  restrained  from  proceeding  any 
further  in  any  of  the  actions  in  the  justice's  court,  and  that 
Clark  be  permitted  by  croes-complaint  to  set  up  in  the  in- 
junction suit  any  claim  which  Le  might  have  as  embraced 
within  the  eighteen  separate  actions.  A  temporary  restrain- 
ing order  was  made,  an  order  to  show  cause  was  issued  and 
hearing  had  thereon.    At  the  oonclusion  of  this  hearing  the. 
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court  made  the  order  which  has  been  appealed  from.  Ap- 
pellant's position  may  be  summarized  under  two  heads, 
namely:  First,  that  the  demands  which  he  presented  in  the 
justice's  court  actions  were  several,  and  that  he  had  the  legal 
right  to  sue  separately  as  to  each;  second,  that  even  though 
his  demands  were  not  several,  equity  would  not  restrain  the 
prosecution  of  the  suits  for  the  reason  that  respondent  herein 
was  not  restricted  in  its  right  to  interpose  any  legal  defense 
possessed  by  it  in  the  justice's  court.  In  addition  to  these 
contentions,  appellant  urges  also  that  no  facts  were  stated  in 
the  petition  of  the  respondent  from  which  it  could  be  de- 
duced that  the  prosecution  of  the  several  actions  would  be 
vexatious  to  respondent  within  the  legal  meaning  of  that 
term. 

Our  preliminary  conclusion  is,  and  one  about  which  we 
entertain  no  doubt  at  all,  that  Clark  at  the  time  he  brought 
his  justice's  court  actions  had  but  one  right  of  action,  and 
that  right  of  action  was  for  the  whole  amount  of  his  claim. 
The  jurisdiction  because  of  this  amount  was  in  the  superior 
court  and  not  in  a  justice's  court  The  cause  of  the  liability 
sought  to  be  fixed  upon  the  respondent  grew  out  of  one  con- 
tract. It  matters  not  that,  considering  it  to  be  true  as  Clark 
alleged,  some  of  the  alleged  claims  never  existed  and  others 
were  prevented  from  being  collected  by  failure  of  respondent 
to  furnish  data.  The  whole  amount  sought  to  be  collected 
having  accrued  under  the  same  contract,  all  was  collectible 
in  one  action,  even  though  different  counts  might  have  been 
used.  {BaUey  v.  Sloan,  65  Cal.  387,  [4  Pac.  349] ;  Ventura 
County  V.  Clay,  114  Cal.  242,  [46  Pac.  9].)  Having,  then, 
a  demand  which  could  and  should  have  been  presented  in  a 
single  suit,  Clark  could  not  so  divide  and  split  up  his 
demand  as  to  avoid  the  defense  that  the  first  action  brought 
to  judgment  would  debar  him  from  any  further  prosecution 
of  the  alleged  claim.  (HerHt^  v.  Porter,  23  Cal.  385; 
Orain  v.  Aldrich,  38  Cal.  514,  [99  Am.  Dec.  423].)  It 
might  be  suggested  that  a  plea  in  bar  could  not  be  interx>08ed 
to  the  second  and  successive  actions  until  the  judgment  had 
become  final  A  plea  in  abatement  could  be  interposed  in 
such  second  and  subsequent  actions  until  the  first  judgment 
had  become  final,  and  a  plea  in  bar  then  made.  {Broum  v. 
Campbell,  110  Cal.  644,  [43  Pac  12].)  [2]  Clearing  up 
the  legal  situation,  then,  as  to  Clark's  rights,  it  appears  that 
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a  plea  in  abatement  and  bar  to  all  of  the  actions  in  the 
justice's  court  subsequent  to  the  first  one  would  be  good. 
We  then  have  to  consider  whether,  under  these  circum- 
stances, the  respondent  here  had  the  right  to  call  into  use  the 
extraordinary  remedy  of  an  injunction  to  stop  the  proceed- 
ings in  the  justice's  court.  We  do  not  think  that  it  had 
such  right,  for  we  do  not  think  that  it  is  made  to  appear 
under  the  circumstances  that  respondent  would  be  unneces- 
sarily vexed  and  annoyed  or  put  to  unnecessary  expense  by 
reason  of  being  compelled  to  interpose  the  plain  legal  de- 
fenses available  to  it  in  the  justice's  court.  The  remedy  here 
sought  exists  without  question  in  a  proper  case.  Mr.  Pom- 
eroy,  in  his  work  on  Equity  Jurisprudence,  fourth  edition, 
at  paragraph  1371,  says:  ** There  are,  however,  special  cir- 
cumstances in  which  a  resort  to  the  injunctive  jurisdiction 
may  still  be  necessary,  in  order  to  prevent  a  failure  of  jus- 
tice. These  cases  may,  I  think,  be  reduced  to  a  few  general 
classes:  1.  Where  it  is  essential  to  promote  the  ends  of  jus- 
tice that  an  entire  controversy  should  be  determined  in  one 
proceeding,  so  that  the  rights  and  duties  of  all  parties  inter- 
ested may  be  finally  settled,  it  may  be  necessary  to  restrain 
other  suits,  so  as  to  prevent  the  pendency  of  two  or  more 
actions  involving  the  same  subject  matter,  or  to  prevent  a 
partial  litigation  of  the  controversy,  or  to  prevent  a  multi- 
plicity of  suits  depending  uxion  the  same  facts  or  principles. 
In  short,  tiie  jurisdiction  must  sometimes  be  exercised/  to 
prevent  a  multiplicity  of  actions,  or  partial  investigations 
which  would  work  injustice.  .  .  .  *'  Section  254:  "  ...  It 
must  be  admitted  that  this  exercise  of  the  equitable  jurisdic- 
tion is  somewhat  extraordinary,  since  the  rights  and  interests 
involved  are  wholly  legal,  and  the  substantial  relief  given 
by  the  court  is  also  purely  legal.  It  may  be  assumed,  there- 
fore, that  a  court  of  equity  will  not  exercise  jurisdiction  on 
this  particular  ground,  unless  its  interference  is  clearly 
necessary  to  promote  the  ends  of  justice,  and  to  shield  the 
plaintiff  from  a  litigation  which  is  evidently  vexatious.  It 
should  be  carefully  observed  that  a  court  of  equity  does  not 
interfere  in  this  class  of  cases  to  restrain  absolutely  and  com- 
pletely any  and  all  trial  and  decision  of  the  questions 
presented  by  the  pending  actions  at  law;  it  only  intervenes  to 
prevent  the  repeated  or  numerous  trials,  and  to  bring  the 
whole  within  the  scope  and  effect  of  one  judicial  investiga- 
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tion  and  decision."  [3]  In  practical  effect  appellant 
Clark,  by  bringing  different  actions  on  the  same  claim,  upon 
securing  a  determination  of  the  first  action,  waived  or  lost 
his  right  to  prosecute  any  of  the  others  subsequently  com- 
menced; this  condition,  of  course,  assuming  a  proper  plea 
properly  interposed  by  his  adversary.  If  he  saw  fit  to  do 
this  and  suffered  loss  in  consequence,  we  do  not  think  that 
a  court  of  equity  should  deny  him  that  privilege.  The  de- 
termination of  the  legal  question  of  the  bar  would  be  settled 
without  the  presence  of  many  witnesses  and  speedily  settled. 
For  these  reasons,  we  do  not  think  such  a  case  is  presented 
as  authorized  the  court  to  make  the  injunction  from  which 
order  this  appeal  is  prosecuted. 
The  order  appealed  from  ia  reversed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 


[CiT.  No.  2443.    Second  AppeUate  District,  Division  One. — ^November 

29,  1919.] 

ALEXANDER   B.    GRAHAM,    Appellant,   v.    M.   DURN- 
BAUGH  et  al.,  Respondents. 

[OiT.  No.  2446.    Second  AppeUate  District,  Division  One. — ^November 

29,  1919.] 

ALEXANDER   R.    GRAHAM,    Appellant,   v.    M.   DURN- 
BAUGH  et  al.,  Respondents. 

[1]   MOBTGAGBS  —  ASSUMPTION    OF    INDEBTEDNESS    BY    GSANTES  —  PAT 

MSNT  BT  Grantor — Biqht  of  Bsimburssmxnt — Statute  of  Limi- 
tations.— The  relation  between  a  grantor  of  mortgaged  premises 
and  a  grantee  who  assumes  to  pay  the  amount  of  the  indebtedness 
secured  by  the  mortgage  is  that  of  surety  and  principal,  and  where 
such  grantor  pays  a  deficiency  judgment  after  foreclosure  and  sale 
of  the  mortgaged  premises,  a  cause  of  action  for  reimbursement 
arises  in  his  favor  against  such  grantee,  and  against  subsequent 
grantees  who  have  agreed  to  pay  the  amount  of  the  indebtedness, 
which  is  not  barred  by  the  statute  of  limitations  if  eommenced 
within  two  years  after  such  payment. 

APPEAL  from   a  judgment  of  the  Superior   Ckrart   of 
Orange  County,  Z.  B.  West,  Judge;  and  an  appeal  from  a 
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judgment  of  the  Superior  Court  of  Loa  Angeles  County, 
Grant  Jackson,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Downing,  Downing  &  Beggs  and  H.  G.  Bedwine  for  Ap- 
pellant. 

Williams  &  Rutan,  A.  L.  Abrahams  and  C.  E.  McDowell 
for  Respondents. 

SHAW,  J. — ^As  appears  from  the  complaints  in  both  cases, 
the  actions  are  founded  upon  the  following  facts :  On  August 
31,  1909,  plaintiff  made  and  delivered  his  promissory  note, 
due  three  years  from  date,  to  one  Cox,  together  with  a  mort- 
gage upon  certain  real  estate  to  secure  payment  of  the  same. 
On  January  21,  1911,  he  conveyed  the  real  estate  to  the  de- 
fendant Dumbaugh  by  deed,  wherein  the  grantee,  as  part  of 
the  consideration  therefor,  assumed  and  agreed  to  pay  the 
amount  of  said  indebtedness  so  secured  by  mortgage.  On 
December  23,  1911,  Dumbaugh  conveyed  the  property  to 
D.  W.  Honn,  with  a  like  provision  in  the  deed  whereby  Honn 
assumed  and  agreed,  as  part  of  the  consideration  therefor,  to 
pay  the  debt  secured  by  the  mortgage ;  and  on  May  29,  1912, 
Honn  conveyed  to  H.  0.  Kaiser  upon  a  like  assumption  of 
obligation,  though  not  expressed  in  the  deed,  for  payment  of 
said  note  and  mortgage.  On  March  24,  1916,  default  having 
been  made  in  the  payment  of  the  note,  and  Kaiser  holding 
the  legal  title  to  the  property,  Cox  as  mortgagee  instituted  a 
suit  to  foreclose  the  mortgage,  making  Graham,  the  plaintiff 
herein,  and  Kaiser,  the  legal  owner  of  the  property,  sole 
defendants  therein.  On  July  5,  1916,  the  property  was  sold 
under  a  decree  and  a  return  made  of  a  deficiency  of  $956.30, 
which,  in  accordance  with  plaintiff's  demand  in  said  action, 
was  entered  against  Graham  only.  Thereafter,  on  October  2, 
1916,  Graham  paid  the  deficiency  judgment,  and  on  Novem- 
ber 1,  1916,  instituted  action  No.  2443  to  recover  the  same. 
While  Honn  and  Kaiser  were  joined  as  defendants  therein, 
no  service  was  had  upon  or  appearance  made  by  them;  hence 
on  the  appeal  in  No.  2443  we  are  not  concerned  with  any 
ruling  of  the  court  other  than  as  between  plaintiff  and  de- 
fendant Dumbaugh. 
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Upon  these  facts  the  court  sustained  a  demurrer  interposed 
by  Dumbaugh  upon  the  ground  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations,  and  plaintijff  declining 
to  amend,  judgment  followed  for  defendant,  from  which 
plaintiff  prosecutes  this  appeal. 

Thereafter,  plaintiff,  on  April  11,  1917,  upon  the  same 
cause  of  action,  by  a  complaint  in  like  form,  sued  the  same 
parties  in  the  superior  court  of  Los  Angeles  County,  in 
which  all  of  the  defendants  appeared  and  interposed  demur- 
rers ux>on  the  ground  that  the  complaint  did  not  state  a 
cause  of  action  and  that  the  action  was  barred  by  the  statute 
of  limitations.  All  of  the  demurrers  were,  by  a  general  or- 
der of  the  court,  sustained,  and  plaintiff  declining  to  amend, 
judgment  followed  in  accordance  with  the  ruling,  from  which 
plaintiff  has  prosecuted  an  appeal. 

[1]  In  sustaining  the  demurrer  of  Dumbaugh  in  No. 
2443  and  the  demurrers  of  all  the  defendants  in  No.  2466, 
in  so  far  as  they  were  based  upon  the  statute  of  limitations, 
it  is  apparent  that  the  rulings  of  the  court  were  founded 
upon  the  contention  of  respondents,  who  insist  that  at  the 
maturity  of  the  note  on  August  31,  1912,  a  cause  of  action 
existed  in  plaintiff's  favor  upon  which  he  might  have  com- 
pelled defendants  to  pay  the  debt  and  later,  in  the  fore- 
closure suit,  might  have  insisted  that  they  be  made  parties 
defendant  and  have  had  a  personal  judgment  in  favor  of 
the  mortgagee  entered  against  them  for  the  deficiency. 
Hence  it  is  argued  that,  since  payment  was  made  by  plain- 
tiff after  the  expiration  of  four  years  from  the  time  when 
the  note  matured,  any  cause  of  action  arising  in  his  favor 
was  barred.  In  brief,  that  all  rights  of  this  plaintiff  against 
defendants  were  barred  at  the  expiration  of  four  years  from 
the  maturity  of  the  note.  Conceding,  but  (since  unneces- 
sary to  a  consideration  of  the  question  before  us)  not  so 
deciding,  that  plaintiff  might,  under  section  2854  of  the  Civil 
Code,  have  required  the  mortgagee  to  proceed  against  Dum- 
baugh and  his  codefendants,  and  under  section  2846  of  the 
Civil  Code  have  compelled  his  principals  to  perform  the  obli- 
gation assumed,  nevertheless  the  enforcement  of  such  rights 
was  not  his  only  remedy.  Section  2847  of  the  Civil  Code 
provides  that  **if  a  surety  satisfies  the  principal  obligation, 
or  any  part  thereof,  whether  with  or  without  legal  proceed- 
ings,   the   principal   is   bound   to   reimburse   what   he    has 
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disbursed,  including  necessary  costs  and  expenses."  That 
after  the  making  of  the  deed  the  relation  of  plaintiff  to  de^ 
fendant  Dnmbaugh  was  that  of  surety,  admits  of  no  ques- 
tion. {Tulare  County  Bank  v.  Madden,  109  Cal.  312,  [41 
i  Pac.  1092] ;  Tuoky  v.  Woods,  122  Cal.  665,  [55  Pac.  683] ; 
Hopkins  v.  Warner,  109  Cal.  133,  [41  Pac.  868].)  Under 
the  provision  of  the  code  cited  the  cause  of  action  stated  in 
the  complaint  did  not  arise  until  the  payment  made  by  plain- 
tiff by  reason  of  which  the  primary  obligation  was  extin- 
guished {Tule  V.  Bishop,  133  Cal.  574  [62  Pac.  68,  65  Pac- 
1094] ) ,  and  as  between  the  surety  and  his  principal  a  new 
obligation  upon  an  implied  promise  of  indemnity  (section  11, 
Pingrey  on  Suretyship  and  Guaranty)  arose  in  favor  of 
the  surety  for  reimbursement  by  the  principal  for  moneys 
expended,  which  action,  since  brought  within  two  years  from 
the  date  of  the  payment,  was  not  barred  by  the  statute  of 
limitations.  As  stated  by  Mr.  Pomeroy  in  his  work  on 
Equity  Jurisprudence,  second  edition,  section  1845,  eited  in 
Tuohy  V.  Woods,  supra:  **The  doctrines  concerning  surety- 
ship must  control  the  dealings  between  these  .  .  .  parties." 

There  is  nothing  said  in  the  cases  of  Calif omia  Bank  v. 
Brooks,  126  Cal.  198,  [59  Pac.  302] ,  Roberts  v.  FiizaUen,  120 
Cal.  484,  [52  Pac  818],  nor  in  Morlan  v.  Loch,  95  Ean.  716, 
[149  Pac.  431],  cited  by  respondents,  which  is  in  conflict 
with  these  views.  The  first  case  cited  is  to  the  effect  that  the 
grantee  of  a  mortgagor  may  in  a  suit  to  foreclose  the  mort- 
gage avail  himself  of  the  statute  of  limitations,  although  as 
to  the  mortgagor  the  running  thereof  has  been  interrupted 
1^  his  absence  from  the  state,  and  the  only  point  decided  m 
Morlan  v.  Lock  was  that  the  mortgagor,  having  granted  the 
property  to  one  assuming  to  pay  the  mortgage  debt,  might 
maintain  an  action  against  such  grantee  to  recover  the 
amount  left  unpaid  after  sale  of  the  property  on  fore- 
closure without  paying  a  deficiency  judgment.  That  ques- 
tion, however,  is  not  involved  in  the  instant  cases,  for  the 
reason  that  the  deficiency  judgment  was  paid  by  plaintiff 
prior  to  bringing  the  suits. 

In  both  cases,  as  shown  by  the  complaints,  plaintiff  was  a 
surety  for  defendant  Durnbaugh,  whose  debt  he  i>aid,  at 
which  time  a  cause  of  action  arose  in  his  favor  for  reim- 
bursement by  the  principal,  for  which  actions  were  instituted 
within  two  years  thereafter;  hence  our  oonelusion  is  that  the 
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complaints  stated  causes  of  action  against  Darnbaugli  whidi 
were  not  barred  by  the  statute  of  limitations. 

Since  plaintiff's  cause  of  action  was  not  barred  as  to 
Durnbaugh,  it  folio ws,  for  like  reason,  that  if  a  cause  of 
action  existed  against  defendants  Honn  and  Kaiser,  it  was 
not  barred  as  to  them. 

That  the  facts  pleaded  exhibited  a  cause  of  action  against 
these  defendants,  we  entertain  no  doubt.  While  plaintiff  as 
maker  of  the  note  was  liable  to  the  mortgagee,  nevertheless, 
by  assuming  the  payment  thereof,  a  right  of  action  against 
the  defendants  arose  in  favor  of  the  mortgagee  for  the  pay- 
ment of  which,  between  them  and  this  plaintiff,  they  were 
primarily  liable,  and  which  liability  the  mortgagee  might 
have  enforced  in  an  action  to  foreclose  her  mortgage.  Hence, 
as  between  plaintiff  and  defendants,  the  debt  was  that  of  the 
latter,  which  plaintiff,  on  account  of  his  obligation  to  Cox, 
was  compelled  to  pay  for  defendants,  and  thus  was  entitled 
to  recover  from  them  under  the  doctrine  of  subrogation, 
which  '4s  the  substitution  of  another  person  in  the  place 
of  a  creditor,  so  that  the  person  in  whose  favor  it  is  exer- 
cised succeeds  to  the  rights  of  the  creditor  in  relation  to  the 
debt."  (Sheldon  on  Subrogation,  sec.  1;  Beddington  t. 
Comwell,  90  Cal.  49,  [27  Pac.  40].)  In  section  747a  of 
Jones  on  Mortgages  it  is  said:  ''After  the  first  grantee  has 
covenanted  to  pay  the  mortgage  debt,  a  like  covenant  in  his 
deed  to  the  second  grantee  makes  the  latter  personally  liable 
to  pay  it,  in  exoneration  of  the  mortgagor,  who  is  in  equity 
entitled  to  the  benefit  of  such  undertaking,  in  the  same  man- 
ner as  if  it  had  been  recited  in  a  conveyance  by  him  directly 
to  the  second  grantee";  in  support  of  which  the  author  cites 
Torrey  v.  Bank  of  Orleans,  9  Paige  (N.  Y.),  649,  aflSrmed 
in  7  HiU  (N.  Y.),  260.  As  to  plaintiff  herein,  the  debt 
which  he  paid  was  one  for  which  all  of  the  defendants  were 
primarily  answerable  and  which  in  equity  and  good  con- 
science they  should  have  discharged. 

As  to  Kaiser,  the  complaint  alleges  in  direct  terms  that  as 
a  part  of  the  consideration  for  the  conveyance  so  made  to 
him  by  defendant  Honn,  he  assumed  and  agreed  to  pay  the 
note  secured  by  the  mortgage,  and  that  said  deed  of  convey- 
ance to  him  also  provided  therefor  in  the  following  language, 
to  wit:  "Subject  to  a  first  mortgage  of  Ten  Thousand  Dol- 
lars ($10,000)  executed  by  Alexander  R.  Oraham  and  Eliza 
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W.  Graham,  husband  and  wife,  in  favor  of  Elizabeth  Cox, 
which  the  grantor  herein  assumes  and  agrees  to  pay'*;  fol- 
lowed by  an  allegation  that  the  use  of  the  word  ** grantor," 
instead  of  ** grantee,'*  in  said  deed,  was  a  clerical  error.  No 
facts  are  alleged  which  could  warrant  the  court  in  decreeing 
a  reformation  of  the  stipulation,  without  which  respondents 
contend  that  in  no  event  could  recovery  be  had  against  de- 
fendant Kaiser.  We  perceive  no  merit  in  this  contention. 
No  demurrer  was  interposed  to  the  complaint  upon  the  ground 
of  uncertainty  based  upon  inconsistent  allegations,  and,  as 
against  the  general  demurrer,  we  must  assume  the  allega- 
tions of  the  complaint  to  be  true.  As  stated,  it  is  alleged 
that  Kaiser  assumed  the  payment  of  the  note  as  part  of  the 
consideration  for  the  conveyance.  For  aught  that  appears 
to  the  contrary,  this  obligation  might  have  been  expressed 
in  a  separate  document  from  the  deed  for  the  very  purpose 
of  covering  the  alleged  mutual  mistake. 

The  judgments  in  favor  of  the  defendants  in  both  cases 
are  reversed. 

Conrey,  P.  J,,  and  James,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by  the 
district  court  of  appeal  on  December  22,  1919. 


[GIt.   No.   2300.    Seeond  Appellate  District,  Division   One. — December 

1,  1919.] 

EGBERT    B.    VAILE,    Respondent,    v.    WALKER    CON- 
STRUCTION  COMPANY   (a  Corporation),  AppeUant 

[1]  Contracts — Action  job  Services — ^Bioht  to  Compensation  Dub- 
INO  Vacation — Evidence. — In  this  action  to  recover,  along  with 
disbursements  made  by  plaintiff  for  and  on  behalf  of  defendant 
at  its  special  instance  and  request,  a  balance  alleged  to  be  due 
plaintiff  from  defendant  under  the  terms  of  a  vn-itten  contract  of 
employment,  plaintiff  was  entitled,  under  the  evidence,  to  com- 
pensation for  periods  of  time  in  each  year  covered  by  his  service 
dnring  which  he  was  on  vacation. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Im- 
perial County.    Franklin  J.  Cole,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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B.  D.  Noel  for  Appellant. 

James  W.  Glassford  for  Respondent. 

SHAW,  J. — The  complaint  herein  contains  two  counts. 
The  first  states  a  cause  of  action  for  disbursement  of  money 
made  by  plaintiff  for  and  on  behalf  of  defendant  at  its  spe- 
cial instance  and  request  Tn  the  second  count  plaintiff  sues 
for  a  balance  alleged  to  be  due  him  from  defendant  under 
the  terms  of  a  written  contract  of  employment  at  a  salary 
of  $125  per  month.  The  court,  in  effect,  found  that  the  sum 
of  one  hundred  dollars  was  due  to  plaintiff  upon  the  first 
count,  and  $574.58  due  upon  the  second  count,  making  a 
total  of  $674.58,  upon  which  defendant  was  entitled  to  a 
credit  of  $350,  as  the  value  of  a  lot,  title  to  which  defendant 
caused  to  be  conveyed  to  plaintiff;  upon  which  finding  the 
court  gave  judgment  against  defendant  for  $324.58,  from 
which  it  appeals 

The  finding  as  to  the  amount  due  upon  the  first  count  is 
not  questioned  by  appellant. 

The  term  of  employment,  as  alleged  in  the  complaint,  waa 
from  August  1,  1913,  to  September  1,  1916,  making  thirty- 
seven  months,  which,  at  the  salary  specified  in  the  contract 
of  $125  per  month,  amounts  to  $4,625;  notwithstanding 
which  fact  the  court  found  the  total  sum  earned  during  the 
thirty -seven  months  to  have  been  $4,775,  upon  which  it 
found  that  $4,200.42  had  been  paid.  Deducting  this  latter 
sum  from  the  amount  of  $4,625,  which  was  the  actual 
sum  earned,  leaves  a  balance  of  $424.58,  instead  of  $574.58, 
as  found  by  the  trial  court. 

[1]  Appellant's  contention  that  plaintiff  was  not  entitled 
to  compensation  for  periods  of  time  in  each  year  covered  by 
his  service  during  which  he  was  on  vacation  is  without  merit. 
The  evidence  shows  that  the  vacations  taken  by  him  were  not 
only  in  accordance  with  the  prevailing  custom  in  the  employ- 
ment in  which  plaintiff  was  engaged,  but  that  defendant,  as 
such  employer,  in  each  case  assented  thereto,  and,  except 
as  to  the  last  year,  paid  his  full  salary,  thus  recognizing  his 
right  to  take  a  vacation  without  any  deduction  from  his 
salar>\ 

Upon  the  proofs  made,  it  clearly  appears  that  plaintiff  is 
entitled  to  recover  for  the  amount  erroneously  found  due  by 
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the  court,  less  $150;  and,  since  the  contract  provides  that  he 
should  have  thirty  days'  notice  by  defendant  of  the  termina- 
tion of  the  employment,  perhaps,  also,  for  an  additional 
month's  salary.  But  upon  the  allegations  of  the  complaint 
and  findings  made  we  are  unable  to  order  a  modification  of 
the  judgment  so  as  to  afford  him  the  relief  to  whicli  other- 
wise he  is  entitled. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[CIt.  No.  8048.    First  Appellate  District,  Division  Oiie.^DecembeT  1, 

1919.] 

G.  P.  MANN,  Respondent,  v.  MICHAEL  DETTLING,  etc.. 
et  aL,  Appellants. 

[1]    NSGUaSNCE — AUTOMOBXLB  COUJSION — ACTION   VOB   DAMAQXS — CON- 

VLiOT  or  EviDENCS — Apfeal. — In  an  action  for  damages  to  an 
automobile  belonging  to  the  plaintiff,  and  for  personal  injuries 
suffered  by  him,  alleged  to  have  been  caused  by  a  collision  be- 
tween plaintiff's  automobile  and  a  motor-truck  belonging  to  one 
of  the  defendants  and  driven  by  the  other,  where  there  is  a  con- 
flict in  the  testimony  as  to  the  rate  of  speed  at  which  the  two 
machines  were  progressing,  and  as  to  whether  or  not  the  defend- 
ant driving  the  motor-truck  turned  it  in  front  of  the  plaintiff, 
the  judgment  of  the  trial  court  will  be  affirmed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  L.  Morris  for  Appellants. 

Augustin  C.  Keane  for  Respondent. 

WASTE,  P.  J. — This  is  an  action  for  damages  to  an  auto- 
mobile belonging  to  the  plaintiff,  and  for  i>ersonal  injuries 
suffered  by  him,  alleged  to  have  been  caused  by  a  collision 
between  plaintiff's  automobile  and  a  motor-truck  belonging  to 
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Michael  Dettling  and  driven  by  his  employee,  Fred  Seiler, 
The  cause  was  tried  before  the  court  sitting  without  a  jury. 
The  findings  and  judgment  were  in  favor  of  the  plaintiff  in 
the  sum  of  five  hundred  dollars,  and  defendant  appeals. 

PlaintifiF  was  diriving  his  automobile  at  a  speed  of  about 
twenty  miles  an  hour  along  the  rails  of  the  southeasterly 
car-track  on  Howard  Street,  near  Twelfth  Street,  in  the  city 
of  San  Francisco.  Just  ahead  of  him  and  proceeding  at  a 
speed  of  about  twelve  to  fifteen  miles  an  hour,  the  defendant, 
Fred  Seiler,  was  driving  a  motor-truck  along  the  portion  of 
the  street  lying  between  the  car-track  and  the  southeasterly 
curb  of  the  street.  There  was  ample  room  for  plaintiff  and 
defendant,  thus  driving  along  the  right  half  of  the  roadway, 
to  continue  in  the  same  direction,  or,  while  so  driving,  for 
plaintiff's  automobile  to  overtake  the  truck  driven  by  the 
defendant  and  to  pass  along  the  left-hand  side  thereof.  This 
last  plaintiff  attempted  to  do,  when  the  defendant  Seiler, 
without  sounding  any  warning,  or  gong,  or  giving  any  alarm 
or  warning  by  word  of  mouth,  or  raising  his  hand,  or  other- 
wise giving  any  signal  of  his  intention  or  purpose,  and  with- 
out looking  to  see  whether  there  was  suflScient  space  therefor, 
turned  the  motor-truck  he  was  driving  abruptly  to  the  left 
and  collided  with  plaintiff's  automobile,  throwing  it  across 
the  street  and  against  a  pole  on  the  northwesterly  curb, 
wrecking  and  demolishing  the  machine  and  injuring  plaintiff. 

[1]  There  is  a  conflict  in  the  testimony  as  to  the  rate  of 
speed  at  which  the  two  machines  were  progressing,  and  as  to 
whether  or  not  defendant  Seiler  turned'  the  motor-truck  in 
front  of  the  plaintiff.  Appellants  contend  that  plaintiff  was 
proceeding  at  an  unlawful  rate  of  speed  and  attempted  to 
pass  the  motor-truck  driven  by  SeUer  without  giving  any 
warning  of  his  approach,  as  required  by  the  ordinance  of 
the  city  of  San  Francisco,  and,  in  fact,  collided  with  the 
motor-truck,  which  was  proceeding  straight  ahead.  The 
court,  however,  found  the  facts  as  we  have  stated  them  to  be 
true.    There  is  no  merit  in  the  appeal. 

The  judgment  is  affirmed. 

BichardSy  J.,  and  Kerrigan,  J.,  concurred. 
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[CiT.  No.  3124.    First  Appellate  District,  Diyisioii  Two.^Deeember  1, 

1919.] 

S.  B.  Mcpherson,  Respondent,  v.  GREAT  WESTERN 
MILLING  COMPANY  (a  Corporation),  Appellant. 

[1]   CONTBAGTS — CONDUCT   OF    BUSINESS    FOB    PabT    OF    NeT    PBOFITB— 

Bemedy  FOB  Bbeaoh. — ^Wliere  the  eontraet  between  plaintiif  and 
defendant  provided  that  plaintiff  was  to  conduct  the  businees 
owned  hj  defendant  and  *'was  to  accept  as  full  compensation  for 
bis  services  one-half  of  the  net  proceeds,"  but  that  he  was  "not 
to  be  considered  as  a  partner  in  said  business,"  his  remedy  to 
recover  for  his  services  was  an  action  at  law  for  breach  of  eon- 
tract  aod  not  an  equitable  action  for  an  accounting. 

[2]  Id. — Pleading — ^Belief  Permissible. — ^As  there  is  but  one  form  of 
action  in  this  state,  the  court  can  grant  any  relief  embraced  within 
the  issues. 

[3]  Id.— INTEBFBETATION  OF  BY  CouBT. — Where  the  contract  between 
the  parties  is  set  out  in  the  complaint  and  admitted  in  the  aDswer, 
its  interpretation  is  to  be  made  by  the  trial  court. 

[4]  Id.— INTEBFBETATION— Pleading — ^Appeal. — The  appellant  cannot 
complain  on  appeal  of  an  interpretation  which  it  placed  on  the 
contract  in  its  answer. 

[6]  Id. — Judgment  Less  Than  Oomputed — ^Appxax*. — On  appeal  the 
defendant  cannot  complain  that  the  judgment  of  the  trial  court  in 
favor  of  the  plaintiff  was  for  less  than  on  its  computation  it 
might  have  been. 

[6]  Id. — SuMMABY  OF  Books  —  Peoof  of  CJobbectness  —  Evidence.— 
The  trial  court  properly  admitted  in  evidence,  over  defendant's 
objection  that  it  was  not  shown  that  the  records  on  which  the 
data  were  based  were  correct,  a  financial  statement  prepared  by  an 
auditor  from  data  taken  from  defendant's  books.  8uch  books 
being  in  the  defendant's  possession,  it  had  it  within  its  power  to 
show  that  the  statement  was  not  correct  as  a  summary  of  what 
the  books  showed,  or  that  the  books  themselves  were  not  correct. 

APPEAL  from  a  judgment  of  the   Superior   Court   of 
Orange  County.    W.  H.  Thomas,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

H.  G.  Ames,  Albert  M.  Norton  and  Chas.  Greenberg  for 
Appellant 

F.  C.  Drumm  and  H.  C.  Head  for  Respondent 
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BRITTAIN,  J.— The  defendant  appeals  from  the  whole  of 
a  judgment  against  it  for  $2,049.04.  The  complaint  was 
upon  seven  distinct  causes  of  action.  The  last  six  were  for 
rentals  of  real  property,  the  selling  price  of  specific  per- 
Bonal  property,  and  the  use  of  other  personal  property.  A 
portion  of  the  judgment  was  for  interest  and  for  various 
sums  found  to  be  due  under  the  last  six  counts.  In  its 
briefs  the  appellant  attacks  only  that  part  of  the  judgment, 
amounting  to  $1,062,  found  to  be  due  under  the  first  count, 
which,  therefore,  alone  need  be  considered. 

A  contract  dated  June  21,  1915,  between  the  jmrties  was 
set  out  by  exhibit  and  it  was  alleged  that  the  contractual 
relationship  of  the  parties  was  dissolved  by  mutual  consent 
on  December  31,  1915.  It  was  further  alleged  that  at  that 
time  the  defendant  had  promised  to  pay  the  plaintiff  one- 
half  of  the  profits  of  the  business  to  which  the  contract  re- 
lated, amounting,  as  the  plaintiff  was  informed  and  believed, 
to  $1,327.32,  no  part  of  which  had  been  paid.  A  demurrer 
to  the  complaint  was  overruled;  the  d.efendant  answered, 
denying  only  the  allegations  concerning  the  promise  to  pay 
and  the  fact  of  the  debt,  and  alleged  the  plaintiff  owed  it 
$1,166.31,  which,  it  was  further  alleged,  *'is  in  excess  of  one- 
half  of  the  net  earnings  of  said  business  for  the  years  1914 
and  1915,  which  became  due  to  the  defendant  and  cross- 
complainant  under  the  terms  of  said  agreement."  This 
affirmative  allegation  was  in  the  answer.  There  was  also  a 
cross-complaint,  but  no  question  is  presented  concerning  it. 
In  the  contract  the  appellant  corporation  was  the  party  of 
the  first  part  and  the  respondent  the  other  party.  It  re- 
cited that  the  respondent,  for  about  two  years,  had  been 
operating  for  the  appellant  a  business  belonging  to  the  ap- 
pellant in  the  sale  of  merchandise,  "said  party  of  the  second 
part  having  received  remuneration  for  his  services  therein 
one-half  of  the  net  proceeds  earned  by  said  business,  said 
party  of  the  second  part  having  furnished  his  entire  time 
and  in  addition  thereto  three  wagons  and  five  horses,  and 
it  is  hereby  desired  by  both  parties  hereto  that  an  agree- 
ment be  entered  into  in  writing  so  that  there  may  be  no 
possibility  of  a  misunderstanding  and  all  verbal  agreements 
heretofore  are  void  and  this  agreement  is  to  be  final."  It 
was  then  agreed  that  the  appellant  corporation  was  the 
owner  of  the  business,  and  that  "all  the  accounts,  stocks  and 
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sapplies  necessary  to  carry  on  said  business  are  the  sole 
property  of  the  party  of  the  first  part  and  shall  continue 
so  throughout  the  length  of  this  agreement,"  except  rolling 
stock  to  be  furnished  by  the  respondent.  It  was  further 
agreed  that  ''party  of  the  second  part  agrees  to  accept  as 
full  compensation  for  his  services  one-half  of  the  net  pro- 
ceeds after  all  expenses  and  costs  of  materials  and  everything 
necessary  to  the  operating  of  said  business  shall  have  been 
deducted  and  that  the  same  is  to  be  paid  to  him  in  lieu  of 
any  salary,  but  that  he  is  not  to  be  considered  as  a  partner 
in  said  business  and  that  he  has  no  interest  whatsoever  in 
anything  but  the  net  profits  before  mentioned.*'  Then  fol- 
lowed conditions  of  an  extremely  stringent  nature  in  favor 
of  the  appellant,  among  others  one  which  permitted  it  to 
terminate  the  agreement  at  any  time,  though  the  contract 
was  entirely  silent  in  regard  to  either  its  term  or  the  right 
of  the  resx>ondent  to  withdraw. 

The  apx>ellant  advances  six  proi>ositions  against  the  judg- 
ment, as  follows: 

[1]  1.  That  ''the  relation  existing  between  the  parties 
hereto  being  in  the  nature  of  a  partnership,  the  action 
should  have  been  for  an  accounting,  and  not  an  action  at 
law  for  breach  of  contract."  This  does  violence  to  the  plain 
language  of  the  contract.  The  plaintiff  claimed  no  interest 
in  the  property.  He  sued  for  the  amount  due  him  as  com- 
pensation, measured  by  the  method  agreed  upon.  (1  Cyc 
407,  par.  d.)  As  to  the  amount  recoverable,  the  case  is  a 
proper  one  for  the  application  of  the  maxim  that  that  is  cer- 
tain which  can  be  made  certain.     (Civ.  Code,  sec.  3538.) 

[2]  2.  That  "the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  because  it  is  an  action 
at  law  and  should  have  been  an  equitable  action  for  an 
accounting."  This  is  but  a  restatement  of  the  first  conten- 
tion, and  of  no  greater  force.  In  this  state  there  is  but  one 
form  of  action.  The  demurrer  is  general.  The  court  could 
grant  any  relief  embraced  within  the  issues.  {Eurlhurt  v. 
Spaulding  Saw  Co,,  93  Cal.  57,  [28  Pac.  795] ;  Coward  v. 
Clanton,  122  Cal.  451,  [55  Pac.  147] ;  San  Pedro  etc.  Co.  v. 
Reynolds,  121  Cal.  74,  [53  Pac.  410] ;  Fox  v.  EaU,  164  Cal. 
287,  [128  Pac.  749].) 

3.  That  "there  was  no  issue  framed  by  the  pleadings  to 
justify  the  finding  that  it  was  the  intention  of  the  parties 
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that  the  contract  was  retroactive.**  [3]  The  contract  was 
fiet  out  in  the  complaint  and  admitted  in  the  answer.  Its  in- 
terpretation was  to  be  made  by  the  court.  The  sole  puriwse 
of  every  rule  of  interpretation  is  to  ascertain  the  intention  of 
the  parties.  (Civ.  Code,  sec.  1636.)  The  affirmative  allega- 
tion of  the  answer  concerning  the  half  of  the  net  earnings 
*'for  the  years  1914  and  1915,  which  became  due  to  the  de- 
fendant .  .  .  under  the  terms  of  said  agreement,*'  amounted 
to  an  admission  of  the  interpretation  of  the  contract  binding 
upon  the  court  as  well  as  the  appellant.  If  the  appellant 
became  entitled  to  half  the  earnings  under  the  contract  for 
1914  and  1915,  the  respondent  must  have  been  entitled  to 
the  other  half  for  the  same  period  under  the  contract. 
[4]  The  appellant  cannot  complain  on  appeal  of  an  inter- 
pretation which  it  placed  on  the  contract  in  its  answer. 
There  is  no  claim  made  that  the  appellant  ever  settled  with 
the  respondent  for  services  rendered  in  1914  and  1915,  and 
the  evidence  clearly  shows  the  respondent  never  actually  re- 
ceived payment  of  the  remuneration  equal  to  one-half  of 
the  profits  the  contract  recited  he  had  received.  It  was  a 
credit  only  of  which  the  api)ellant  seeks  to  avoid  payment. 

4.  That  ''evidence  of  the  transactions  which  occurred  prior 
to  the  date  of  the  contract  should  have  been  excluded." 
This  is  simply  a  restatement  of  the  third  proposition.  No 
argument  is  made  upon  it.    It  is  unworthy  of  consideration. 

5.  That  "finding  No.  7  is  not  supported  by  the  evidence, 
for  the  reason  that  there  was  no  proof  advanced  at  the  trial 
to  show  that  the  sum  of  $1,062  was  due  the  plaintiff  and  re- 
spondent." The  appellant  argues  that  the  balance  due  the 
plaintiff  should  have  been  computed  solely  on  a  statement 
dated  January  1,  1916,  which  on  its  face  purported  to  cover 
only  the  transactions  for  the  year  1915.  Prom  this  state- 
ment alone  the  appellant  figures  the  respondent's  credit 
should  have  been  $309.58.  The  statement  of  December  31, 
1914,  for  the  transactions  of  that  year  showed  the  respond- 
ent's half  of  the  net  profits  was  then  $1,057.14.  If  the 
appellant's  conceded  credit  of  $309.58  for  1915  is  added 
to  the  1914  earnings,  it  would  appear  the  judgment  should 
have  been  for  some  three  hundred  dollars  more  than  it  was. 
[5]  The  appellant  cannot  complain  that  the  judr^mprt  ^''as 
for  less  than  on  its  computation  it  might  have  been.    The 
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trial  court  considered  all  the  evidence,  and  there  was  suffi- 
cient to  support  the  finding,  which  is  conclusive. 

[6]  6.  That  *' plaintiff's  exhibit  No.  7,  being  financial 
statement  of  witness  Qoetsch,  was  improperly  admitted  in 
evidence  because  the  books  of  the  Orange  County  Supply 
Company,  on  which  it  was  based,  were  not  offered  nor  intro- 
duced in  evidence."  The  business  was  carried  on  under  the 
name  of  the  Orange  County  Supply  Company,  the  books  of 
which  were  in  the  possession  of  the  appellant,  and  in  court 
counsel  for  the  appellant  twice  said  he  would  offer  them  in 
evidence,  but  the  formal  offer  was  not  made.  The  witness 
testified  he  had  made  the  statement  from  the  books.  The 
ledger  being  shown  him,  he  was  asked  if  that  was  the  book 
from  which  he  got  the  data.  He  replied:  **I  couldn't  say. 
The  only  way  I  could  tell  i$  by  comparing  the  figures  of  the 
statement  I  made  with  the  ledger,  I  don't  now  recall 
whether  this  is  the  book  or  not."  He  was  not  asked,  nor 
afforded  the  opportunity,  to  make  the  comparison.  The 
specific  objection  to  the  statement  was  that  the  witness,  who 
was  simply  an  auditor,  not  the  accountant,  of  the  defend- 
ant's business,  had  not  shown  that  the  records  on  which  the 
data  was  based  were  correct.  There  is  no  contention  that  the 
statement  was  not  correct  as  a  summary  of  what  the  books 
showed,  nor  that  they  were  not  correct.  The  appellant  had 
it  in  its  power  to  show  any  error  in  either  in  the  trial  court. 
The  case  was  one  permitting  the  use  of  just  such  a  summary 
as  was  introduced.     (Code  Civ.  Proc,  sec.  1855,  subd.  5.) 

The  judgment  is  affirmed. 

Langdon,  P.  J.,  and  Nourse,  J.,  concurred. 
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[Crim.   No.   487.    Third    Appellate   District. — ^December   1,   1919.] 

In  the  Matter  of  the  Petition  of  KATHERINE  B.  TODD 
for  a  Writ  of  Habeas  Corpus  on  Behalf  of  WILLIAM 
A.  TODD. 

[1]  Habeas  Corpus — Collatebai/  Attack  upon  Judgment — ^Jurisdic- 
tion Alone  Reviewable. — A  proceeding  on  habeas  corpus  involves 
a  collateral  attack  upon  the  judgment  in  a  criminal  case,  where 
the  prisoner  thus  seeks  his  release  from  personal  restraint  after 
judgment  of  conviction  and  sentence,  and  the  single  question  re- 
viewable and  determinable  therein  is  one  of  jurisdiction. 

[2]  Id. — Question  of  Jurisdiction  —  Judgment-roll  Aionb  to  bk 
Considered. — In  the  determination  in  such  case  of  the  question 
whether  a  judicial  tribunal  was  without  jurisdiction  of  the  subject 
matter  of  the  proceeding  thus  sought  to  be  reviewed  or  of  the 
person  of  the  party  whose  liberty  is  under  restraint  by  virtue  of 
such  proceeding,  or  whether  such  tribunal,  once  having  had  it,  had 
for  any  legal  reason  lost  jurisdiction  to  hear  the  proceeding  or  to 
pass  judgment  therein,  the  court  to  which  the  application  is  made 
is,  with  certain  exceptions,  limited  solely  to  the  consideration  of 
the  judgment-roU  or  record  of  the  action. 

[3]  Id. — Scope  of  Review — Exceptions. — The  writ  of  habeas  earpui 
may  not  be  so  extended  in  its  scope  as  to  convert  it  practically 
into  a  writ  of  error.  A  person,  having  been  tried,  convicted,  and 
sentenced,  his  right  to  be  discharged  from  custody  must  appear 
from  or  on  the  face  of  the  judgment. 

[4]  Id. — Delay  in  Bringing  to  Trial — Remedy  of  Defendant. — An 
application  for  dismissal,  based  upon  section  1382  of  the  Penal 
Code,  on  the  ground  of  not  having  been  brought  to  trial  within 
sixty  days  after  the  filing  of  the  information,  must  be  made  to 
the  court  in  which  the  information  is  pending. 

[5]  Id. — Denial  of  Motion  to  Dismiss  —  How  Reviewable. — Where 
the  defendant  moves  to  dismiss  the  information  on  the  ground 
that  he  was  not  brought  to  trial  within  sixty  days  after  the  filing 
of  the  information,  but  such  motion  is  denied,  and  thereafter  he 
is  tried,  convicted,  and  sentenced,  his  sole  remedy  is  by  appeal, 
and  if  he  takes  an  appeal  and  fails  thereon  to  raise  the  point,  he 
will  be  deemed  to  have  waived  it,  and  will  not  be  permitted  to 
raise  it  again  in  some  other  or  collateral  proceeding. 

[6]  Id. — Nature  of  Right  to  Dismissal — ^Waiver. — The  right  to  a 
dismissal  on  the  ground  specified  in  section  1382,  subdivision  2, 
of  the  Penal  Code,  is  merely  a  personal  right  or  privilege  accorded 

4.  Release  at  prisoner  under  writ  of  habeas  corpus  on  account  of 
delay  in  prosecution,  notes,  85  Amu  St.  B0P.  202;  56  L.  S.  A.  539. 
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to  a  defendant  in.  a  criminal  case  which  he  m&j  or  maj  not  avail 
himself  of  the  benefit  of,  according  as  he  may  elect. 

[7]  Id. — Time  fob  Pronouncement  of  Judgment  —  Noncompluncb 
With  Law — ^Remedy. — Sectiona  1191  and  1202  of  the  Penal  Code, 
prescribing  the  time  within  which  judgment  must  be  pronounced, 
are  mandatory,  but  noncompliance  with  their  proviaions  involTet 
error  of  law,  reviewable  solely  by  appeal. 

[8]  Id. — ^Bapb— Disosimination  m  Punishmint—Conbtitutionalitt 
OF  OODK  8ECTioN.~Seetion  264  of  the  Penal  Code,  in  denying  to 
a  party  charged  with  rape  upon  a  female  under  the  age  of  six- 
teen years  the  right  to  have  the  jury  determine,  as  in  case  of  rape 
where  the  female  is  over  the  age  of  sixteen  years  and  under  the  age 
of  eighteen  years,  whether  the  punishment,  in  case  of  conviction, 
shall  be  in  the  county  jail  or  state  prison,  is  not  violative  of  the 
first  section  of  the  fourteenth  amendment  of  the  federal  eon- 
stitution,  which  prohibits  a  state  from  making  or  enforcing  any 
law  denying  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws. 

PROCEEDING  on  Habeas  Corpus  to  secure  the  release  of 
a  prisoner  confined  in  the  state  prison.  Writ  discharged  and 
prisoner  remanded. 

The  facts  are  stated  in  the  opinion  of  the  coiirL 

George  D.  Collins,  Jr.,  for  Petitioner. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones,  Dep- 
uty Attorney-General,  for  Respondent. 

HART,  J.— On  the  thirteenth  day  of  February,  1914, 
William  A.  Todd,  in  whose  behalf  a  writ  of  habeas  corpus 
is  herein  prayed  for,  was  sentenced  to  a  term  of  twenty-five 
years  in  the  state  prison  at  San  Quentin  upon  a  conviction 
of  the  crime  of  rape,  alleged  to  have  been  committed  in  the 
county  of  Alameda  on  the  twenty-fourth  day  of  August, 
1913,  upon  a  female  of  the  age  of  twelve  years,  not  his  wife. 

The  information  charging  said  crime  against  the  prisoner 
was  founded  on  subdivision  1  of  section  261  of  the  Penal 
Code.    That  section,  in  its  entirety,  reads: 

''Rape  is  an  act  of  sexual  intercourse,  accomplished  with 
a  fem^e  not  the  wife  of  the  perpetrator,  under  either  of  the 
following  circumstances: 

"1.  Where  the  female  is  under  the  age  of  eighteen  years; 

**2.  Where  she  is  incapable,  through  lunacy  or  other  un- 
44  Ofti.  App.— sa 
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soundness  of  mind,  whether  temporary  or  permanent,  of 
giving  legal  consent; 

*'3.  Where  she  resists,  but  her  resistance  is  overcome  by 
force  or  violence; 

**4.  Where  she  is  prevented  from  resisting  by  threats  of 
great  and  immediate  bodily  harm,  accompanied  by  apparent 
power  of  execution,  or  by  any  intoxicating  narcotic,  or  an- 
esthetic, substance,  administered  by  or  with  the  privity  of 
the  accused ; 

'^5.  Where  she  is  at  the  time  unconscious  of  the  nature  of 
the  act,  and  this  is  known  to  the  accused; 

**6.  Where  she  submits  under  the  belief  that  the  person 
committing  the  act  is  her  husband,  and  this  belief  is  induced 
by  any  artifice,  pretense,  or  concealment  practiced  by  the  ac- 
cused, with  intent  to  induce  such  belief.** 

Section  264  of  the  same  code  prescribes  the  punishment 
for  the  crime  of  rape  and  authorizes  diflferent  penalties  for 
said  oflfense,  such  differentiation  being  based  upon  the  dis- 
tinction in  the  circumstances  under  which  the  crime  may  foe 
committed.     The  section  says: 

''Rape  is  punishable  by  imprisonment  in  the  state  prison 
not  more  than  fifty  years,  except  where  the  offense  is  under 
subdivision  1  of  section  261  of  the  Penal  Code  and  the 
female  is  over  the  age  of  sixteen  years  and  under  the  age 
of  eighteen  years,  in  which  case  the  punishment  shall  be  by 
imprisonment  in  the  county  jail  for  not  more  than  one  year 
or  in  the  state  prison  for  not  more  than  fifty  years,  and  in 
such  case  the  jury  shall  determine  by  their  verdict  whether 
the  punishment  shall  be  by  imprisonment  in  the  county  jail 
or  in  the  state  prison.'* 

By  the  writ  herein  asked  for  the  prisoner  claims  that  he 
is  entitled  to  his  release  from  the  custody  of  the  state  prison 
officials  for  these  reasons,  viz. :  1.  That,  in  so  far  as  it  denies 
to  a  person  convicted  of  rape  under  subdivision  1  of  section 
261  of  the  Penal  Code  the  right  to  have  it  determined  by 
the  jury  whether  he  shall  be  imprisoned  in  the  county  jail 
or  in  the  state  prison,  section  264  is  in  conflict  with  the  first 
section  of  the  fourteenth  amendment  to  the  federal  consti- 
tution and  section  1977  of  the  Revised  Statutes  of  the  United 
States,  [2  Fed.  Stats.  Ann.,  2d  ed.,  p.  126;  U.  S.  Comp. 
Stats.,  sec.  3925],  in  that  by  said  section  264  of  our  code 
he  is  denied  ''the  equal  protection  of  the  laws";  2.  That  the 
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superior  court  lost  jurisdiction  of  the  case  by  reason  of  the 
asserted  fact  that,  in  the  absence  of  an  application  by  him 
for  a  postponement,  he  was  not  brought  to  trial  within  sixty 
days  after  the  filing  of  the  information  charging  him  with 
the  offense  for  which  he  is  now  suffering  imprisonment  (Pen. 
Code,  sec.  1382,  subd.  2) ;  3.  That  the  trial  court,  having 
failed  to  pronounce  judgment  of  sentence  within  the  time 
specified  by  section  1191  of  the  Penal  Code,  should  have 
granted  him  a  new  trial,  to  which  a  convicted  defendant  is 
entitled  in  such  case  according  to  the  mandatory  terms  of 
section  1202  of  said  code,  it  being  further  contended  that 
the  failure  to  grant  him  a  new  trial  on  said  ground  entitles 
him  to  be  released  from  his  restraint  on  habeas  corpus,  since, 
as  counsel  insists  is  true,  the  judgment  under  which  he  is 
undergoing  punishment  is  absolutely  void. 

[1]  A  proceeding  on  Juibeas  corpus  involves  a  collateral 
attack  upon  the  judgment  in  a  criminal  case,  where  the 
prisoner  thus  seeks  his  release  from  personal  restraint  after 
judgment  of  conviction  and  sentence,  and  the  single  question 
reviewable  and  determinable  therein  is  one  of  jurisdiction. 
[2]  Therefore,  in  the  determination  in  such  case  of  the 
question  whether  a  judicial  tribunal  was  without  jurisdic- 
tion of  the  subject  matter  of  the  proceeding  thus  sought  to 
be  reviewed  or  of  the  person  of  the  party  whose  liberty  is 
under  restraint  by  virtue  of  such  proceeding,  or  whether 
such  tribunal,  once  having  it,  had  for  any  legal  reason  lost 
jurisdiction  to  hear  the  proceeding  or  to  pass  judgment 
therein,  the  court  to  which  the  application  is  addressed  is, 
generaUy  speaking,  limited  solely  to  the  consideration  of  the 
judgment-roll,  or,  as  our  code  defines  it  (Pen.  Code,  sec. 
1207),  **the  record  of  the  action."  In  saying  "generally 
speaking,"  we  have  in  mind  some  exceptions  to  the  rule  as 
it  is  above  stated.  Some  of  the  exceptional  instances  in 
which  the  courts  will,  on  habeas  corpus,  go  beyond  the  face 
of  the  judgment  to  determine  whether  there  is  a  want  of 
jurisdiction  to  hear  and  determine  the  proceeding  culminat- 
ing in  the  judgment  so  challenged  are  referred  to  in  Church 
on  Habeas  Corpus,  second  edition,  sections  151  and  170. 
There  are  numerous  decisions  by  the  United  States  supreme 
court  which  point  out  and  apply  the  exceptions.  It  is  suffi- 
cient to  examine  herein  one  of  those  cases — Matter  of  NeU" 
son,  131  U.  S.  176,  [33  L.  Ed.  118,  9  Sup.  Ct.  Rep.  672,  see, 
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also,  Rose's  TJ.  S.  Notes],  cited  by  the  petitioner  here,  where 
two  different  indictments  were  found  against  the  appellant 
in  the  then  territory  of  Utah,  charging  him  with  two  different 
and  distinct  offenses,  to  wit:  1.  That,  for  a  certain  specified 
period  of  time  prior  to  the  finding  of  the  indictment,  the 
appellant,  contrary  to  the  provisions  of  an  act  of  Congress, 
did,  in  said  territory,  unlawfully  claim,  live,  and  cohabit  with 
more  than  one  woman  as  his  wives;  2.  That  said  Neilson 
(appellant  there)  did,  on  the  fourteenth  day  of  May,  1889, 
in  the  same  territory,  unlawfully  and  feloniously  commit 
adultery  with  one  Caroline  Neilson  (one  of  the  alleged  wives 
named  in  the  first  indictment),  he  being  a  married  man  and 
having  a  lawful  wife,  and  not  being  married  to  said  Caroline. 
To  the  first  indictment,  Neilson,  on  being  arraigned,  pleaded 
guilty,  and  was  later  sentenced  to  three  months'  imprison- 
ment and  to  pay  a  fine.  Upon  his  release  he  was  arraigned 
upon  the  second  indictment  and  pleaded  not  guilty  thereto, 
and  in  addition  to  that  plea,  set  up  the  plea  of  autrefois 
convict,  in  which  he  alleged  the  fact  of  his  prior  conviction 
or  plea  of  guilty  and  in  detail  the  facts  in  relation  to  that 
charge.  The  government  demurred  to  the  special  plea  of 
former  conviction,  the  demurrer  was  sustained,  and  Neilson 
was  tried,  convicted,  and  sentenced  under  said  second  in- 
dictment. Neilson,  having  been  thereupon  delivered  to  the 
marshal,  petitioned  the  court  before  which  he  was  tried  for 
a  writ  of  Tiaheds  corpus,  setting  forth  all  the  proceedings  of 
the  trial,  including  the  first  indictment,  the  facts  upon  which 
he  based  his  plea  of  former  conviction,  under  which  he  had 
suffered  punishment,  and  claiming  that  the  court  had  no 
jurisdiction  to  pass  judgment  against  him  upon  more  than 
one  of  the  indictments,  and  that  he  was  being  punished 
twice  for  one  and  the  same  offense.  The  court,  being  of  the 
opinion  that  if  the  petition  for  the  writ  were  granted  the 
I)etitioner  would  not  be  discharged  from  custody,  disallowed 
the  writ.  An  appeal  was  taken  from  said  order,  the  United 
States  statutes  authorizing  appeals  from  orders  by  territo- 
rial or  inferior  federal  courts  refusing  to  grant  a  writ  of 
"habeas  corpus.  The  contention  on  appeal  before  the  United 
States  supreme  court  was  that  the  judgment  attacked  was  a 
regular  judgment  of  conviction  before  a  court  of  competent 
jurisdiction,  having  lawful  jurisdiction  of  the  subject  matter 
and  of  the  defendant,  and  that  the  question   whether  the 


Digitized  by  VjOOQ IC 


Dec.  1919.]  In  rb  Todd.  501 

appellant's  plea  of  autrefois  convict  was  or  was  not  good 
could  not  be  inquired  into  in  a  collateral  proceeding.  The 
court  held  that,  on  Jiabeas  corpus^  it  was  within  the  i)ower 
of  the  court  to  examine  the  record  of  the  case  if  it  was  neces- 
sary to  do  so  to  determine  whether  the  prisoner  was  illegally 
restrained  of  his  liberty.  In  that  case  it  appeared  from  the 
record  that  the  petitioner  was  twice  convicted  of  and  about 
to  be  made  to  suffer  twice  for  the  same  offense.  The  facts 
appeared  in  the  plea  of  former  conviction  by  the  petitioner 
as  was  also  the  demurrer  to  that  plea,  which  was  also  a  part 
of  the  record,  and,  of  course,  the  averments  of  the  plea  were 
under  the  demurrer  to  be  taken  as  true.  The  court  in  effect 
said  that  where  upon  habeas  corpus  facts  appeared  any- 
where in  the  record  showing  that  the  prisoner  was  con- 
demned without  authority  of  law,  the  courts  should  look  into 
the  facts  and  discharge  the  prisoner  if  they  were  true  upon 
their  face.  *'It  is  difficult  to  see,"  declared  the  court,  **why 
a  conviction  and  punishment  under  an  unconstitutional  law 
is  more  violative  of  a  person's  constitutional  rights  than  an 
unconstitutional  conviction  and  punishment  under  a  valid 
law."  In  that  case  the  petitioner  was  asking  for  the  preser- 
vation to  him  of  a  fundamental  right,  protected  by  a  con- 
stitutional provision  that  no  person's  personal  liberty  shall 
twice  be  put  in  jeopardy  or  he  be  punished  twice  for  the 
same  offense.  The  situation  there,  as  the  court  declared,  did 
not  present  ''a  case  of  mere  error  in  law,  but  a  case  of  deny- 
ing to  a  person  a  constitutional  right." 

We  may  add  the  suggestion  that,  under  our  state  prac- 
tice, the  facts  reviewed  by  the  court  in  the  Neilson  case  and 
upon  which  the  prisoner  was  discharged,  included  one  of  the 
legally  recognized  pleas  in  criminal  cases,  and  would  be 
a  part  of  the  judgment-roll  in  the  case,  and,  of  course,  it 
could  be  determined  in  such  case  from  the  judgment-roll  it- 
self whether  the  prisoner's  constitutional  right  had  been  in- 
vaded by  the  second  conviction  and  punishment.  Parenthet- 
ically, we  may  observe  that  we  have  not  taken  the  pains  to 
learn  what  papers  and  documents  constitute  the  judgment- 
roll  in  a  criminal  action  under  the  federal  practice.  Nor  is 
it  necessary  to  the  decision  of  the  points  urged  for  the  re- 
lease of  the  prisoner  here  that  we  should  know.  It  is  suffi- 
ci^it  that  we  be  convinced,  as  we  are  convinced,  that,  even 
though  in  a  certain  class  of  cases  the  supreme  court  of  the 
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United  States  or  the  state  courts  will  go  behind  the  judg- 
ment to  ascertain  whether  a  citizen  is  suffering  under  re- 
straint of  his  personal  liberty  through  the  invasion  of  some 
fundamental  right  guaranteed  to  him  by  the  laws  of  the 
land,  the  case  before  us  does  not  come  within  the  class  au- 
thorizing an  investigation  which  will  carry  us  beyond  the 
judgment  or  the  judgment-roll.  [8]  None  of  the  courts, 
either  federal  or  state,  has  ever  held  that  the  writ  of  habeas 
corp%Ls  may  be  so  extended  in  its  scope  as  to  convert  it  prac- 
tically into  a  writ  of  error.  The  prisoner  here,  having  been 
tried,  convicted,  and  sentenced,  his  right  to  be  discharged 
from  custody  must  appear  from  or  on  the  face  of  the  judg- 
ment. And  his  right  to  be  discharged,  we  may  say  in  the 
outset,  is  not  made  so  to  appear. 

[4]  Taking  up  for  consideration  first  the  point  that  the 
court  which  tried  and  pronounced  judgment  of  sentence 
upon  the  prisoner  lost  jurisdiction  of  the  case  because  he 
was  not  brought  to  trial  within  sixty  days  after  the  infor- 
mation upon  which  he  was  tried  and  convicted  was  filed,  a 
suflBcient  answer  thereto  is  that  there  is  no  proper  showing 
here  that  the  petitioner  made  an  application  to  the  court  in 
which  the  information  was  pending  and  his  trial  was  had  for 
a  dismissal  of  the  action  upon  the  ground  stated.  {Ex 
parte  Fennessy,  54  Cal.  101.)  Section  1382  of  the  Penal 
Code  provides  that  the  court,  unless  good  cause  to  the  con- 
trary is  shown,  must  order  the  prosecution  to  be  dismissed 
'*if  a  defendant,  whose  trial  has  not  been  postponed  upon 
his  application,  is  not  brought  to  trial  within  sixty  days 
after  the  finding  of  the  indictment,  or  filing  of  the  informa- 
tion." As  is  said  in  Ex  parte  Fennessy,  supra:  **It  is 
manifest  that  the  prisoner  must  first  resort  to  the  court 
where  the  prosecution  is  pending.  When  he  shall  do  so, 
that  court  will  determine  whether  'good  cause'  exists  for  his 
detention;  otherwise  it  will  permit  him  to  depart."  From 
anything  that  is  disclosed  to  us  here,  we  cannot  tell  whether 
the  petitioner  objected  to  going  to  trial  on  the  ground  that 
jurisdiction  in  the  trial  court  to  try  him  had  been  lost  by 
reason  of  his  not  having  been  brought  to  trial  within  the 
sixty  days*  limitation.  [5]  But  there  is  even  another  and 
a  conclusive  answer  to  the  point  under  consideration,  and 
that  is  that  the  prisoner  having  been  tried,  convicted,  and 
sentenced,  his  sole  remedy  lay  in  an  appeal,  assuming  that 
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he  moved  to  dismiss  the  prosecution  in  the  court  below,  the 
motion  being  denied.  As  stated,  the  point  involves  an  error 
of  law  reviewable  on  appeal,  and  the  right  to  raise  the  point 
in  the  trial  court  may  be  waived,  although  it  involves  a  ju- 
risdictional question  which  undoubtedly  may  be  inquired 
into  before  his  trial  in  a  proceeding  upon  Tidbeca  corpus  or 
perhaps  in  a  proceeding  to  prevent  the  court  from  proceed- 
ing with  the  trial  on  the  ground  that  it  had  lost  jurisdiction 
to  try  the  accused  for  the  reason  stated,  or  maybe  by  man- 
date to  compel  the  court  to  dismiss  the  action.  But,  where 
a  defendant  has  made  his  motion  to  dismiss  the  prosecution 
on  the  ground  specified  in  section  1382,  subdivision  2,  of  the 
Penal  Code,  and  the  same  has  been  denied  and  he  has  there- 
after been  tried,  convicted,  and  sentenced,  his  sole  remedy 
then  is  by  way  of  appeal,  and  if  he  takes  an  appeal  and 
fails  thereon  to  raise  the  point,  he  will  be  deemed  to  have 
waived  it  and  will  not  be  permitted  to  raise  it  again  in  some 
other  or  collateral  proceeding.  Of  course,  it  is  not  to  be 
understood  by  these  observations  that  we  mean  or  intend  to 
hold  that  there  are  not  questions  of  jurisdiction  which  may 
not  be  inquired  into  and  determined  at  any  time  and  in  any 
proceeding  appropriate  to  the  testing  of  such  questions ;  but, 
as  we  have  said,  the  right  to  raise  the  question  of  jurisdic- 
tion now  being  considered  is  one  that  may  be  waived  by 
the  defendant.  [6]  And  it  is  not  so  much  in  such  a  case  a 
waiver  of  jurisdiction  as  a  waiver  of  the  right  to  raise  the 
question,  for  the  right,  like  the  defense  of  the  statute  of 
limitations  in  civil  cases,  involves  merely  a  personal  privi- 
lege or  right  accorded  to  a  defendant  in  a  criminal  case 
which  he  may  or  may  not  avail  himself  of  the  benefit  of,  ac- 
cording as  he  may  elect. 

The  third  point  in  the  order  in  which  the  points  are  above 
stated  we  will  next  consider.  It  involves  the  claim  that  the 
court,  having  lost  jurisdiction  to  pass  judgment  of  sentence 
upon  the  prisoner  because  such  judgment  was  not  pro- 
nounced within  the  time  prescribed  by  section  1191  of  the 
Penal  Code,  should  have  granted  him  a  new  trial  under  the 
provisions  of  section  1202  of  said  code.  Section  1191  pro- 
vides: "After  a  plea  or  verdict  of  guilty,  or  after  a  verdict 
against  the  defendant  on  a  plea  of  former  conviction  or  ac- 
quittal, or  once  in  jeopardy,  the  court  must  appoint  a  time 
for  pronouncing  judgment  which  must  not  be  less  than  two, 
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nor  more  than  five  days  after  the  verdict  or  plea  of  g:uilty; 
provided,  however,  that  the  court  may  extend  the  time  not 
more  than  ten  days  for  the  purpose  of  hearing  or  determin- 
ing any  motion  for  a  new  trial,  or  in  arrest  of  judgment; 
and  provided,  further,  that  the  court  may  extend  the  time 
not  more  than  twenty  days  in  any  case  where  the  question 
of  probation  is  considered  in  accordance  with  section  1203 
of  this  code,  provided,  however,  that  upon  the  request  of 
the  defendant  such  time  may  be  further  extended  not  more 
than  ninety  days  additional.  ..." 

Section  1202  of  the  Penal  Code  reads  as  follows:  "If  no 
sufficient  cause  is  alleged  or  appears  to  the  court  at  the  time 
fixed  for  pronouncing  judgment,  as  provided  in  section 
eleven  hundred  and  ninety-one  of  this  code,  why  judgment 
should  not  be  pronounced,  it  must  thereupon  be  rendered; 
and  if  not  rendered  or  pronounced  within  the  time  so  fixed 
or  to  which  it  is  continued  under  the  provisions  of  section 
eleven  hundred  and  ninety-one  of  this  code,  then  the  defend- 
ant  shall  be  entitled  to  a  new  trial.  If  the  court  shall  refuse 
to  hear  a  defendant's  motion  for  a  new  trial  or  when  made 
shall  neglect  to  determine  such  motion  within  the  time  fixed 
for  pronouncing  judgment,  or  within  the  time  to  which  the 
same  is  continued  under  the  provisions  of  section  eleven 
hundred  and  ninety-one  of  this  code  then  the  defendant  shall 
be  entitled  to  a  new  trial." 

[7]  Both  the  above  sections  have  been  held  to  be  mandar 
tory.  But  noncompliance  with  their  provisions  involves 
error  of  law,  reviewable  solely  by  appeal.  In  the  first  place, 
it  is  to  be  observed  that,  even  if  the  point  were  reviewable 
on  habeas  corpus,  there  is  no  record  before  us  in  this  proceed- 
ing showing  that  any  objection  was  made  by  the  prisoner 
to  the  pronouncement  of  judgment  of  sentence  on  the  ground 
set  forth  in  section  1202  of  the  Penal  Code,  or,  if  such 
point  was  raised,  that  the  court  was  deprived  of  jurisdiction 
to  pass  sentence.  All  we  know  about  iiie  matter  is  what  we 
glean  from  the  petition  for  this  writ,  and  it  is  therein 
merely  stated  that  the  verdict  against  the  prisoner  was  ren- 
dered on  the  sixteenth  day  of  April,  1914,  but  that  he  was 
not  sentenced  until  the  twenty-fifth  day  of  April,  1914,  more 
than  five  days  after  the  rendition  of  the  verdict;  ''that  no 
order  of  said  superior  court  was  made  or  entered  in  said 


Digitized  by  VjOOQ IC 


Dec  1919.]  In  re  Todd.  505 

action  contintiing  the  matter  of  said  sentence  to  the  said 
twenty-fifth  day  of  April,  1914,  nor  extending  the  time  for 
sentence  to  said  date."  The  last  allegation  we  do  not  under- 
stand, unless  it  is  thereby  meant  that  an  order  extending  the 
time  for  passing  sentence  was  not  entered  in  the  minutes  of 
the  court.  It  is  not  material,  though,  whether  the  order 
was  so  entered  or  not.  We  must  assume,  in  this  proceed- 
ing, that  there  was  an  order  postponing  the  matter  of  the 
pronouncement  of  sentence  to  the  date  mentioned.  At  any 
rate,  there  is  no  proper  showing  here  that  the  postponement 
was  not  made  for  the  purpose  of  considering  a  motion  for 
a  new  trial  or  the  question  of  probation.  But  an  irrefutable 
answer  to  the  point  is,  as  stated  above,  that  it  is  not  review- 
able in  a  proceeding  on  habeas  corpus.  The  provision  of 
section  1202  is,  as  will  foe  noticed,  that  if  the  court  fails  to 
pass  sentence  within  any  of  the  times  mentioned  in  section 
1191,  then,  in  that  event,  the  defendant  is  entitled  to  a  new 
trial.  This  is  as  much  as  he  is  entitled  to  in  such  case,  and 
it  can  be  awarded  to  him  only  as  the  statute  very  clearly 
implies  that  it  may  be  done.  The  writ  of  habeas  corpus  is 
most  certainly  not  the  proper  remedy  in  such  case,  because 
there  is  in  such  a  proceeding  no  power  in  the  court  to  grant 
the  defendant  a  new  trial.  The  writ  prayed  for  here  pro- 
ceeds upon  the  hypothesis  that  the  party  asking  for  it  is  un- 
lawfully restrained  of  his  personal  liberty,  and,  if  found  to 
foe  illegally  held  in  the  custody  of  the  law,  he  must  be  dis- 
charged. If,  after  his  conviction  of  a  crime,  he  be  granted 
a  new  trial  for  some  legal  reason,  he  is  not  entitled  by  rea- 
son thereof  to  be  freed  from  the  charge  of  which  he  was 
convicted.  The  law  is  in  such  case  still  authorized  to  hold 
him  until  he  is  duly  or  in  the  regular  way  acquitted  of  the 
charge,  or  the  prosecution  be  dismissed. 

[8]  We  now  come  to  the  proposition  that  section  264 
of  the  Penal  Code,  in  denying  to  a  party  charged  with  the 
crime  of  rape  upon  a  female  under  the  age  of  sixteen  years 
the  right  to  have  the  jury  determine,  as  in  cases  of  rape, 
where  the  female  is  over  the  age  of  sixteen  years  and  under 
the  age  of  eighteen  years,  whether  the  punishment,  in  case 
of  conviction,  shall  be  in  the  county  jail  or  state  prison,  is 
violative  of  the  first  section  of  the  fourteenth  amendment 
of   the    federal    constitution,    prohibiting    any    state    from 
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making  or  enforcing  any  law  denying  to  any  person  within 
its  jurisdiction  the  eqncd  protection  of  the  laws. 

There  is  nothing  in  section  264  of  the  Penal  Code  which 
offends  the  amendment  of  the  federal  constitution  above 
,  mentioned.  Section  264,  although  not  accomplishing  the 
*  purpose  by  express  language,  practically  divides  the  crime 
of  rape,  for  the  purpose  of  punishment,  into  two  classes, 
founded  in  a  distinction  inhering  in  the  different  circum- 
stances  under  which  the  act  of  rape  may  be  committed.  In 
the  first  is  embraced  the  crime  of  rape  committed  under  the 
circumstances  indicated  in  subdivisions  2,  3,  4,  5,  and  6  of 
section  261  and  the  crime  committed  under  subdivision  1, 
where  it  is  committed  on  a  female  under  the  age  of  sixteen 
years,  and  for  the  crime  committed  under  any  of  those 
circumstances,  the  legislature  has,  by  section  264  of  the 
Penal  Code,  itself  fixed  the  maximum  term  up  to  which  the 
court,  or,  as  now,  the  prison  directors  in  cases  of  felonies, 
may  measure  out  the  punishment,  thus  leaving,  formerly  to 
the  courts,  but  now  to  the  directors,  a  wide  discretion  in 
determining,  upon  the  circumstances  of  the  particular  case, 
what  punishment  would  be  just  and  proper.  The  evident 
theory  upon  which  the  legislature  has  vested  in  the  jury 
the  right,  where  the  crime  of  rape  is  committed  upon  a 
female  between  the  ages  of  sixteen  and  eighteen  years,  to 
determine  whether  the  imprisonment  shall  be  in  the  county 
jail  or  the  state  prison,  and  denies  that  right  to  the  jury  in 
other  cases  of  rape  as  defined  by  section  261  of  the  Penal 
Code,  is,  as  suggested,  that  there  is  a  wide  difference  in  the 
character  of  the  varying  circumstances  under  which  the 
crime  may  be  committed.  When  the  crime  is  committed 
under  the  circumstances  indicated  in  the  subdivisions  above 
named  and  upon  a  female  under  the  age  of  sixteen  years,  the 
act  is  then  inherently  characterized  by  circumstances  of  the 
most  shocking  fiendishness  and  wickedness.  The  circum- 
stances themselves  in  cases  of  rape  as  defined  in  said  subdi- 
visions, or  in  the  case  of  a  female  under  sixteen  years  of  age, 
furnish  a  general  standard  by  which  the  sentencing  board 
may  be  so  governed  in  fixing  the  punishment  as  to  do  it 
wisely  and  justly  in  each  particular  case.  In  the  second 
class — ^that  is,  where  the  crime  is  committed  upon  a  female 
between  the  ages  of  sixteen  and  eighteen  years — ^the  legisla- 
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ture  has  committed  to  the  jury  the  right  to  determine 
whether  the  punishment  shall  be  in  the  county  jail  or  in 
the  state  prison,  leaving  to  the  sentencing  board  the  rights 
as  exercisable  by  it  in  all  other  felony  cases,  to  deter- 
mine the  extent  of  the  punishment  which  should  be  im- 
posed. It  will  require  but  little  reflection  to  perceive  the 
reason  prompting  the  legislature  in  thus  making,  as  to  the 
mode  and  the  extent  of  the  punishment  and  leaving  it  to 
the  jury  to  determine  the  mode  in  the  one  class,  a  distinc- 
tion between  those  cases  where  the  female  is  under  the  ages 
of  sixteen  and  eighteen  years  and  those  where  the  female  is 
under  the  age  of  sixteen  years  or  arise  under  the  subdivi- 
sions of  section  264  other  than  subdivision  1.  As  we  have 
pointed  out,  and,  as  is  obviously  true,  the  manner  in  which, 
or  the  means  by  which,  the  crime  of  rape,  as  defined  by  sub- 
divisions 2,  3,  4,  5,  and  6,  is  perpetrated  upon  a  female  itself 
stamps  the  crime  as  one  of  the  most  atrocious  character.  It 
may  be  that  the  discrimination  in  its  application  to  cases 
arising  under  the  first  subdivision  of  section  261  may,  on  first 
blush,  appear  to  be  arbitrary.  But  this  is  not  so.  A  female 
under  the  age  of  sixteen  years  is  still  a  mere  infant.  The 
average  child  of  that  age  is  without  that  mature  judgment 
and  that  experience  in  the  common  affairs  of  life  to  enable  it 
to  form  a  proper  conception  of  the  significance  or  scope  of 
acts  or  deeds,  whether  of  a  moral  or  immoral  character.  A 
child  under  that  age  is,  as  a  rule,  without  that  strength  of 
will  or  volition  which  is  ordinarily  the  product  of  developed 
and  matured  judgment,  and  the  average  female  child  under 
that  age,  although  probably  having  a  general  but  vague  or 
unsettled  notion  that  acts  of  illicit  intercourse  are  wrongful, 
is  incapable  of  forming  a  proper  degree  of  appreciation  of 
the  appalling  consequences  entailed  upon  her  and  her  future 
life  by  the  commission  of  such  acts  by  or  upon  her.  Hence, 
she  is  the  more  likely  than  one  her  senior  in  years  and  ex- 
perience to  yield  to  the  artful  machinations  of  a  licentious 
male  and  so  become  an  easy  victim  of  his  treachery  and  his 
lechery.  In  such  a  case  the  law  wisely  declares  that  legally 
the  female  shall  be  held  to  be  incapable  of  giving  her  consent 
to  such  acts,  and  this  is  upon  the  theory  that  she  is  not  com- 
petent, by  reason  of  her  immature  years,  to  form  a  correct 
appreciation  of  the  inherent  atrocity  of  such  acts  and  the 
terrible  consequences  inevitably  following  therefrom  to  her. 
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On  the  other  hand,  a  female  who  has  advanced  beyond  the 
age  of  sixteen  years,  or  is  in  near  approach  to  that  of  eighteen 
years,  may  justly  be  supposed  to  have  acquired  a  broader  ex- 
perience and  developed  a  more  mature  judgment  and,  there- 
fore, possessed  of  greater  strength  of  self-will  or  volition.  To 
her,  therefore,  may  justly  be  imputed  powers  fully  to  know 
and  appreciate  the  intrinsic  wrongfulness  of  illicit  sexual 
relations  between  the  sexe&  And,  in  those  cases,  too,  the 
legislature  has  said  that  the  female  cannot  legally  give  her 
consent  to  such  act;  but  this  is  due  more  to  a  policy  which 
the  legislature  designed  to  establish  in  such  cases  that  no 
female  under  the  age  of  eighteen  years  should  be  subjected 
to  temptations  by  the  licentious  which,  if  yielded  to,  would 
cause  her  to  depart  from  the  path  of  virtue  or  righteousness* 
When,  therefore,  actual  consent  is  given  to  the  commission 
of  such  acts  by  a  female  between  the  ages  of  sixteen  and 
eighteen  years — an  age  at  which  it  may  justly  be  assumed 
that  she  has  developed  such  judgment  and  acquired  such 
experience  as  wiU  enable  her  fully  to  understand  and  know 
the  wrongfulness  and  sinfulness  of  such  illicit  acts  and  like- 
wise to  realize  the  pernicious  consequences  which  must  follow 
to  a  young  woman  committing  them — ^it  must  then  be  as- 
sumed that  such  consent  was  given  by  her  with  a  full  knowl- 
edge of  their  wrongfulness  and  a  like  appreciation  of  their 
effect  upon  her  character  and  life.  And  it  is  often  true 
that  such  acts  are  committed  with  the  actual  consent  of  the 
female  or  even,  either  in  subtle  ways  or  openly  and  without 
reserve,  invited  by  her.  All  these  considerations  the  legisla- 
ture undoubtedly  took  into  account  in  providing  in  section 
264  of  the  Penal  Code  a  ground  for  discriminating  in  the 
matter  of  the  mode  and  the  extent  of  the  punishment  and 
leaving  it  to  the  jury  to  determine  the  mode  in  certain  cases 
arising  under  the  first  subdivision  of  section  261,  finding, 
from  common  experience,  as  we  may  assume,  that  in  eases 
of  rape  upon  females  between  the  ages  of  sixteen  and 
eighteen  years  the  act  might  be  perpetrated  with  the  actual 
consent  of  the  female  under  circumstances  which  should  go 
in  mitigation  of  the  punishment,  a  question  which  it  was 
eminently  proper  and  wise  to  commit  to  the  determination  of 
the  jury  upon  the  circumstances  of  the  case,  and  that  in  the 
case  of  the  commission  of  such  an  act  upon  or  with  a  female 
under  the  age  of  sixteen  years,  whether  with  or  without  her 
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aetual  consent,  there  could  be  found  no  possible  ground  for 
excuse  for  the  act  or  any  possible  circumstances  extenuating 
in  any  d^rree  the  crime,  since,  as  above  pointed  out,  such  a 
female  is  a  mere  child  and  the  perpetration  of  such  an  act 
upon  her  involves  a  fiendish  imposition  upon  childish  inno- 
cence— ^upon  one,  in  other  words,  without  the  ability  or  judg- 
ment to  see  that  the  inevitable  tendency  of  such  practices  by 
a  female  of  her  years  is  to  lead  to  a  life  of  unutterable  de- 
pravity, sinfulness,  and  misery. 

Thus  viewing  section  264  of  the  Penal  Code,  it  is  plainly 
manifest  that  it  in  no  way  impinges  upon  or  opposes  the 
fourteenth  amendment  to  the  federal  constitution.  The  dis- 
tinction is  not  an  arbitrary  one,  but  is  founded  in  a  classifi- 
cation intrinsically  or  naturally  arising  from  the  varying 
circumstances  under  which  the  crime  of  rape  may  be  com- 
mitted. The  provision  giving  the  jury  the  right  to  deter- 
mine the  mode  of  punishment  or  the  question  whether  the 
punishment  shall  be  in  the  county  jail  or  state  prison  applies 
alike  to  all  of  a  class  established  upon  circumstances  which 
may  arise  in  such  a  case  and  which  cannot  arise  either  in 
any  of  the  cases  of  rape  under  the  other  subdivisions  of 
section  261  or  in  the  case  of  the  commission  of  the  crime 
upon  and  with  a  female  under  the  age  of  sixteen  years.  The 
case  of  the  prisoner  here  does  not  come  within  that  provi- 
sion of  the  code.  He  does  not  belong  to  the  class  to  which 
the  provision  alone  applies,  and  he  was  tried  and  sentenced 
just  as  any  other  person  must  be  who  is  charged  with  com- 
mitting rape  upon  a  female  under  the  age  of  sixteen  years. 

It  will  not,  of  course,  be  denied  that  it  is  within  the  power 
of  the  legislature  to  fix  the  penalty  for  a  crime  according 
to  its  inherent  nature,  or  the  nature  of  the  circumstances 
under  which  it  may  be  committed.  ''There  can  be  no 
doubt,*'  says  Mr.  Justice  Lennon,  in  Selowsky  v.  Superior 
Court,  180  Cal.  404,  [181  Pac.  652],  ''that  the  legislature 
has  power  to  classify  with  respect  to  the  penalty  to  be  im- 
posed not  only  upon  the  basis  of  the  inherent  nature  of  the 
offense  but  also  upon  the  basis  of  the  nature  of  the  circum- 
stances attending  the  commission  of  the  offense  considered 
in  their  relation  to  the  public  welfare."  (See  People  v. 
Firdey,  153  Cal.  59,  [94  Pac.  248] ;  People  v.  Carson,  155 
Cal.  164,  [99  Pac.  970];  People  v.  Barbieri,  33  Cal.  App. 
770,  [166  Pac.  812] ;  People  v.  Casa,  35  Cal.  App.  194,  [169 
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Pae.  454] ;  Ex  parte  Selowsky,  38  Cal.  App.  569,  [177  Pac. 
301].) 

We  have  now  considered  all  the  points  nrged  against  the 
legal  integrity  of  the  judgment  under  which  the  prisoner 
here  is  suffering  imprisonment,  and,  as  is  manifest  from  the 
foregoing  discussion,  have  found  in  them  no  merit  or  force. 

The  writ  is  discharged  and  the  prisoner  remanded. 

.  ^Ellison,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred. 


[Crim.  No.  881.    First  Appellate  District,  Division  One. — ^December  1, 

1919.] 

In  the  Matter  of  the  Application  of  EARL  WILLIAMS  for 
a  Writ  of  Habeas  Corpus. 

[11  Habeas  Corpus  —  Insufficient  Application. — ^Where  it  does  not 
sufficiently  appear  from  an  application  for  a  writ  of  hahecLS  cor- 
pttf,  aside  from  certain  legal  conclusions,  how,  or  in  what  manner, 
it  is  claimed  the  imprisonment  of  the  person  in  whose  behalf  the 
writ  applied  for  is  illegal,  the  application  will  be  denied. 

APPLICATION  for  a  Writ  of  Habeas  Corpus.    Denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Baine  Ewell  for  Petitioner. 

THE  COURT. — [1]  Aside  from  certain  conclusions,  con- 
tained in  the  application  for  a  writ  of  habeas  corpus,  it  does 
not  sufficiently  appear  therefrom  how  or  in  what  manner  it 
is  claimed  the  imprisonment  of  the  person,  in  whose  behalf 
the  writ  is  applied  for,  is  illegal. 

The  application  is,  therefore,  denied. 
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[Cv.    No.    2028.    Third   Appellate   District. — ^December    1,    1919.] 

MARK    PIRTH,    Respondent,    v.    SOUTHERN    PACIFIC 
COMPANY   (a  Corporation),  Appellant. 

[1]  Evidence  —  Contradictoet  Statements  —  Findings  —  Appeal. — 
The  presumption  on  appeal  is  that,  where  a  witness'  testimony  at 
the  trial  is  itself  contradictory  and  inconsistent,  and  the  verdict 
or  a  vital  finding  is  in  accord  with  facts  testified  to  by  him,  and 
his  is  the  only  testimony  from  which  facts  supporting  such  verdict 
or  finding  are  derived,  the  trier  of  the  facts  has  found  some 
reasonable  or  legal  excuse  for  the  inconsistency  and  has  justifica- 
tion for  concluding  that,  upon  the  whole,  such  witness  has  told 
the  truth  about  the  matter;  and  where  in  such  a  case  the  story  of 
the  witness,  viewed  as  a  whole,  is  not  of  a  character  to  justify  a 
reviewing  court  in  declaring  that  it  should  have  been  rejected  in 
its  entirety  because  it  was  unworthy  of  belief,  the  conclusion  of 
the  trial  court  or  jury  as  to  its  probative  value  is  conclusive. 

[2]  Id. — Effect  of — ^Existence  of  Ground  foe  Honest  Difference 
OF  Opinion — Question  of  Fact  for  Coubt  oe  Juey. — ^Where  an 
honest  difference  of  opinion  between  men  of  average  intelligence 
can  arise  as  to  the  effect  of  the  evidence — that  is,  if  the  evidence 
is  such  that  different  conclusions  upon  the  matter  can  rationally  be 
drawn  therefrom — ^the  case  presented  is  one  for  the  jury,  or  the 
court,  if  the  questions  of  fact  be  submitted  to  its  arbitrament. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Shasta  County.    J.  E.  Barber,  Judge.    Affirmed. 

The  faets  are  stated  in  the  opinion  of  the  court. 

George  R.  Freeman  and  Prank  Freeman  for  Appellant. 

Jesse  W.  Carter  and  L.  C.  Smith  for  Respondent. 

HART,  J. — Plaintiff  sued  for  one  thousand  two  hundred 
dollars  damages  received  by  his  automobile  in  a  collision 
with  one  of  defendant's  cars.  The  case  was  tried  before: 
the  court,  sitting  without  a  jury,  findings  and  judgment 
were  in  favor  of  plaintiff  for  six  hundred  dollars  and  the 
apx>eal  is  by  defendant  from  said-  judgment. 

The  accident  occurred  at  a  street  crossing  in  the  city  of 
Redding,  where  four  railroad  tracks  are  maintained  by  de- 
fendant. Prom  east  to  west  the  tracks  are:  The  main  line, 
the  passing  or  switch-track,   the  house-track,   and  a  spur- 
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track.  PlaintiflP,  who  was  at  the  time  of  the  accident,  fifty- 
five  or  fifty-six  years  of  age,  resided  on  the  west  side  of  the 
tracks,  his  place  of  business  being  east  thereof.  A  short 
time  before  8  o'clock  in  the  evening  of  October  18,  1917,  he 
started  in  an  automobile  from  his  home  to  his  store,  travel- 
ing on  Shasta  Street.  He  testified:  '' Before  I  left  home  I 
heard  a  train  bell  ringing,  which  we  generally  do;  it  was 
switching;  and  I  came  to  the  track,  within  forty  or  fifty 
feet,  and  I  looked  up  the  track,  and  the  engine  was  stand- 
ing on  the  house-track  near  the  bridge.  I  could  see  a  train- 
man with  a  light.  He  was  turning  the  switch  for  the  engine 
to  go  north,  as  I  thought.'*  There  were  three  box-cars  on 
the  passing-track  north  of  Shasta  Street,  one  of  them  pro- 
jecting slightly  into  the  street.  On  the  switch-track  there  was 
a  car  projecting  nearly  halfway  into  the  street  from  the  south. 
The  engine  was  about  a  block  north  of  Shasta  Street,  on  the 
house-track,  and  its  bell  was  ringing.  The  witness  said  it 
was  twilight,  that  the  lights  on  his  automobile  were  lit,  and 
there  was  a  street  light  on  the  west  side  of  the  track;  that 
he  approached  the  track  at  a  rate  of  between  ten  and  fif- 
teen miles  an  hour;  that  when  he  got  to  a  point  forty  or 
fifty  feet  west  of  the  main-line  track  he  stopped  ''deadstill.'' 
He  then  started  up  and  was  crossing  the  tracks  at  a  rate  of 
about  five  miles  an  hour.  When  he  reached  the  passing- 
track  he  saw  two  or  three  cars  standing  north  of  Shasta 
Street;  he  also  saw  the  car  standing  on  the  spur-track,  and 
bad  to  go  a  little  to  the  north  to  get  through.  When  he 
reached  the  house-track  there  was  a  freight-car  coming  from 
the  north  with  no  light  and  no  person  on  it  that  he  could 
see.     The  car  struck  his  automobile,  badly  damaging  it. 

The  deposition  of  W.  I.  Snook  was  read.  He  was  night 
watchman  for  the  Chico  Construction  Company,  and  wit- 
nessed the  accident.  He  corroborated  the  testimony  of  the 
plaintiff  as  to  the  fact  that  he  stopped  before  reaching  the 
tracks,  and  said  that  he  was  traveling  across  the  tracks  at 
about  six  miles  an  hour.  An  automobile  expert  was  called 
as  a  witness  and  fixed  the  damage  to  plaintiff's  car  at  about 
«ix  hundred  dollars,  and  plaintiff  rested  his  case. 

Thereupon,  defendant  moved  for  a  nonsuit  on  the  ground 
**that  the  accident  occurred  solely  and  absolutely  by  reason 
of  pladntiff's  own  negligence  and  carelessness."  The  motion 
was  denied.    The  division  engineer  of  the  Shasta  division 
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of  the  defendant  company  was  called  as  a  witness  for  de- 
fendant and  explained  a  map,  which  was  introduced  in  evi- 
dence, showing  the  conditions  at  the  scene  of  the  accident 
A  witness  also  gave  testimony  for  the  defendant  to  the  effect 
that  the  damage  to  plaintiff's  car  amounted  approximately 
to  five  hundred  dollars,  and  thereupon  defendant  rested  its 
case. 

The  only  point  made  here  is  that  the  evidence  does  not 
support  the  finding  that  the  defendant  was  guilty  of  the 
negligence  proximately  causing  the  damage  complained  of, 
it  being  the  contention  that  the  plaintiff  was  himself  guilty 
of  contributory  negligence  without  which  the  accident  could 
not  and  would  not  have  occurred.  We  cannot  say,  as  a 
matter  of  law,  that  the  evidence  does  not  support  the  find- 
ings. 

It  was  shown  that  the  plaintiff  approached  the  railroad 
tracks  at  a  reasonable  rate  of  speed,  and  that,  before  at- 
tempting to  make  the  crossing,  he  stopped,  looked,  and  lis- 
tened; that  he  heard  a  locomotive  bell  ringing  and  that  he 
thereupon  '^looked  up"  the  track  and  saw  the  engine,  which 
was  then  about  a  block  north  of  the  street  (Shasta)  on 
which  he  was  traveling,  and  a  switchman  with  a  light,  en- 
gaged in  turning  a  switch.  It  was  twilight,  the  lights  on 
his  automobile  were  lit,  and  there  was  a  street  light  on  the 
west  side  of  the  street.  Under  all  these  circumstances,  he 
conceived  it  to  be  safe  to  make  the  crossing  and  started  to  do 
so,  but  had  not  proceeded  far  before  he  saw  a  freight-car, 
with  no  lights  and  no  one  that  he  could  see  on  it,  moving 
toward  where  he  was  on  the  track  and  approximately  six 
feet  from  him.  He  was  driving  across  the  tracks  at  a  very 
low  rate  of  speed  and  cautiously,  so  as  to  avoid  a  mishap, 
but  the  freight-car  came  along  so  suddenly  and  unexpectedly 
that  he  had  no  time  to  get  out  of  its  way.  No  warning 
signal  of  the  approach  of  the  car  was  heard  by  the  plaintiff. 
His  view  of  the  tracks  to  the  north  was  more  or  less  ob- 
structed by  box-cars  standing  on  the  different  tracks. 
He  testified  that  when  he  was  in  the  act  of  crossing  the 
tracks  he  looked  ahead  and  also  to  the  north  and  the  south, 
and  saw  no  car  or  engine  moving  except  the  car  with 
which  his  automobile  collided.  He  further  stated  that, 
when  using  his  eye-glasses,  which  he  then  had  on,  he 
could  see  a  considerable  distance  up  and  down  the  track. 

44  Oal.  App.— 8S 
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It  is  true  that,  on  cross-examination,  when  asked  if  he  did 
not  keep  his  eyes  ahead  of  him  all  the  time  he  was  in  the  act 
of  crossing  the  tracks  and  if  he  did  not  then  fail  to  look 
to  the  north  or  the  south,  his  answers  do  not  appear  to 
involve  a  clear  and  unequivocal  statement  that  he  looked 
both  to  the  north  and  to  the  south,  but  he  did  say  that  he 
looked  ahead  and  ^' on  all  sides,''  from  which  it  was  proper 
to  infer  that  he  looked  to  the  north  and  to  the  south.  At 
any  rate,  as  shown  above,  he  did  testify  on  direct  that  he 
looked  to  the  north  and  to  the  south  as  he  was  crossing  the 
tracks,  and  if  his  testimony  on  cross-examination  was  made 
to  appear  not  as  strong  or  definite  or  clear  as  to  that  matter 
as  did  his  testimony  in  chief,  it  was  for  the  court  to  con- 
sider and  determine  how  far,  if  at  all,  such  cross-examina- 
tion tended  to  weaken  his  direct  testimony.  [1]  The 
presumption  on  appeal  is  that,  where  a  witness'  testi- 
mony at  the  trial  is  itself  contradictory  and  inconsistent,  and 
the  verdict  or  a  vital  finding  is  in  accord  with  facts  testified 
to  by  him,  and  his  is  the  only  testimony  from  which  facts 
supporting  such  verdict  or  finding  are  derived,  the  trier  of  the 
facts  has  found  some  reasonable  or  legal  excuse  for  the  in- 
consistency and  has  justification  for  concluding  that,  upon 
the  whole,  such  witness  has  told  the  truth  about  the  matter; 
and  where  in  such  a  case  the  story  of  the  witness,  viewed  as 
a  whole,  is  not  of  a  character  to  justify  a  reviewing  court 
in  declaring  that  it  should  have  been  rejected  in  its  entirety 
because  it  was  unworthy  of  being  believed,  the  conclusion  of 
the  trial  court  or  jury  as  to  its  probative  value  is  conclusive. 
On  the  whole,  testimony  of  the  plaintiff  and  that  of  the  de- 
ponent. Snooks,  corroborating  it  in  all  important  or  vital 
particulars,  the  trial  court  could  well  have  found,  as  it  did 
find,  that  it  was  the  negligence  of  the  defendant  that  was  the 
sole  and  direct  cause  of  the  collision  and  the  damage  following 
therefrom.  [2]  The  rule  in  such  cases  as  this  is  that 
where  an  honest  difference  of  opinion  between  men  of  aver- 
age intelligence  can  arise  as  to  the  effect  of  the  evidence — 
that  is,  if  the  evidence  is  such  as  that  different  conclusions 
upon  the  matter  can  rationally  be  drawn  therefrom — ^then 
the  case  presented  is  one  for  the  jury,  or  the  court,  if  the 
questions  of  fact  be  submitted  to  its  arbitrament.  The  case 
here,  we  are  persuaded  to  believe,  after  a  careful  examina- 
tion of  the  evidence,  comes  within  that  rule. 
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Appellant  cites  as  supporting  its  position  a  nunvber  of 
cases,  among  which  are  the  following:  Murray  v.  Southern 
Pacific  Co.,  177  Cal.  1,  [169  Pac.  675] ;  Blackburn  v.  Souths 
em  Pacific  Co.,  34  Or.  215,  [55  Pac.  225];  Thompson  v. 
Southern  Pacific  Co.,  31  Cal.  App.  567,  [161  Pac.  21]; 
Griffin  v.  San  Pedro  B.  Co.,  170  Cal.  772,  [L.  R.  A.  1916A, 
842,  151  Pac.  282];  Herbert  v.  Southern  Pacific  Co.,  121 
Cal.  227,  [53  Pac.  651].  We  will  not  make  the  attempt, 
or  is  it  necessary  to  do  so,  to  review  herein  those  cases  or 
the  other  cases  cited  by  appellant.  It  is  sufficient  to  say  that 
an  examination  of  them  will  show,  as  thus  we  have  been 
convinced,  that  the  evidence  in  those  cases  brought  to  light 
a  very  much  different  state  of  facts  from  that  with  which 
the  record  herein  confronts  us.  In  those  cases,  or  most  of 
them,  the  evidence  was  not  such  as  to  aflford  grounds  for  an 
honest  difference  of  opinion  between  intelligent  men  as  to  its 
effect,  and  thus  whether  the  ultimate  fact  in  dispute  was 
sufficiently  supported  by  the  evidence  became  a  question  of 
law  for  the  court  and  not  one  of  fact  for  the  jury  to  decide. 

We  perceive  from  the  record  before  us  no  just  reason  for 
holding  that  the  decision  herein  of  the  court  below  is  not 
sufficiently  buttressed  by  the  proofs,  and  the  judgment  is, 
accordingly,  affirmed. 

Ellison,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  29,  1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  tern., 
who  was  absent. 
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[av.   No.   20S0.    Third  Appellate  Distriet.— December   1,   1910.] 
V.  D.  GOODRICH,  Respondent,  v.  M.  TURNET,  Appellant. 

[1]  Bbokxb's  Commissions — Offxb  to  Ezohanos  CJommunitt  Peop- 
lETT— Contract  not  Signkd  by  Wife — ^Eiqht  to  Commissions- — 
A  broker  who  has  secured  an  acceptance  of  an  offer  to  make  an 
exchange  of  real  property  is  entitled  to  recover  the  agreed  com- 
miasion  even  though  the  property  offered  for  exchange  was  eom- 
munity  property  and  the  agreement  authorizing  the  exchange  and 
to  pay  the  commission  was  signed  by  the  husband  only. 

[2]  Id.— BErusAL  to  Go  on  With  Tkadk— Lubilitt  tor  Commissions. 
Where  it  is  agreed  that  the  broker  is  to  be  paid  the  stipulated 
compensation  for  his  services  when  he  has  secured  a  particular 
agreement  of  exchange,  his  contract  is  fulfilled  and  his  commis- 
sion earned  when  he  has  secured  that  agreement,  notwithstanding 
the  arbitrary  refusal  of  the  person  agreeing  to  pay  the  commis- 
sion to  go  on  with  the  trade. 

[31  Id. — Insufficient  Descbiption  of  Property  in  Agrebmxnt  of 
Exchange — Defect  Cured  bt  Actual  Knowuedob. — ^In  an  action 
to  recover  a  broker's  commission  for  the  exchange  of  real  prop- 
erties, the  fact  that  the  description  of  the  property  in  the  agree- 
ment of  exchange  was  indefinite  and  uncertain  would  not  relieve 
the  defendant  from  liability  where  he  and  his  wife  viewed  the 
property  before  accepting  the  offer  to  exchange,  learned  and  knew 
generally  of  what  the  properties  consisted  and  where  they  were 
situated,  and  the  other  parties  to  the  exchange,  upon  accepting 
the  offer  to  exchange,  tendered  their  deeds  to  their  properties,  in 
whieh  the  same  were  fully  described. 

[4]  Id. — ^Misdescription  of  Propertt  in  Broker's  Contraot^-COrreo- 
TioN  BT  Parol  Evidsnce. — In  such  an  action  by  a  broker  for  his 
eommissions  on  a  contract  of  employment  to  effect  a  sale  or  trans- 
fer or  exchange  of  real  property,  it  is  proper  to  correet  a  mis- 
description in  the  contract  of  the  land  which  he  was  authorized  to 
sell  or  exchange  by  parol  evidence. 

[6]  Id. — Statute  of  i^UDs  —  Signature  of  Contract  bt  Brokbr 
Unnecessary. — The  fact  that  the  instrument  authorizing  the 
broker  to  effect  an  exchange  of  real  property  also  eontains  the 
agreement  to  pay  such  broker  for  his  services  does  not  make  it 
necessary  that  such  instrument  be  signed  by  him.  The  statute  of 
frauds  only  requires  that  such  an  agreement  be  signed  by  th« 
party  to  be  charged,  or  by  his  agent. 

2.  Bight  of  broker  to  compensation  where  sale  is  defeated  by  act 
of  owner,  notes,  2  Anil.  Oas.  1S4;  20  Ann.  Oas.  1024;  43  I*.  B.  A. 
593. 
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APPEAL  from  a  judgment  of  the  Superior  Court  oill 
Madera  County.    W.  M.  Conley,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Larew  for  Appellant. 

Sherwood  Green  and  Fry  &  Jenkins  for  Respondent. 

HART,  J. — ^The  action  was  brought  to  recover  a  broker's 
commission  of  five  hundred  dollars  for  the  exchange  of  real 
properties.  From  a  judgment  in  favor  of  plaintiff  for  that 
amount,  defendant  appeals. 

Defendant  and  his  wife  were  the  owners,  as  tenants  in 
common,  of  two  lots,  consisting  of  forty  acres,  in  Fairmead 
Colony  No.  3,  in  the  county  of  Madera.  About  one  year 
before  the  contract  in  suit  was  executed,  defendant  signed 
a  "listing  card,"  in  which  he  authorized  plaintiff  to  sell  or 
trade  his  real  and  personal  property  (describing  it)  for  the 
sum  of  ten  thousand  dollars,  stating  that  he  would  trade  for 
''small  orchard  about  10  a.  about  same  price,  or  small 
acg.  in  town  of  San  Jose."  Some  months  later,  one  R.  T. 
Padget  listed  with  plaintiff  for  sale  or  trade  certain  prop- 
erty in  the  city  of  San  Jose  and  six  acres  of  country 
property,  **for  the  sum  of  $15,000.00  or  any  other  price  that 
I  may  agree  upon,"  and  stating  that  he  wanted  a  ** valley 
ranch."  On  the  real  property  of  defendant  there  was  a 
mortgage  of  three  thousand  dollars,  while  on  Padget 's  prop* 
erty  there  was  a  mortgage  of  $4,250.  Plaintiff  called  to 
defendant's  attention  the  Padget  property  and  drove  him 
and  his  wife  to  San  Jose  to  look  at  it.  Defendant  said  he 
would  trade  if  $1,250  of  the  Padget  mortgage  were  paid,  to 
make  the  equities,  in  his  opinion,  of  equal  value.  Plaintiff 
thereupon  filled  in  a  blank  form  of  contract,  read  it  to  de- 
fendant and  his  wife,  and  defendant  signed  it.  Said  con- 
tract read,  in  part,  as  follows:  "This  agreement  entered  into 
this  4th  day  of  Jan.  1918,  Witnesseth,  that  the  undersigned, 
the  owner  of  the  first  piece  of  property,  situate,  lying  and 
being  near  Fairmead  [describing  the  property  as  'Lots  No. 
423  and  424  of  the  Fairmead  Colony  Tract'],  now  belonging 
to  M.  Tumey,  which  the  undersigned  agree  to  exchange  for 
the  second  piece  of  property  [describing  Padget 's  property], 
together  with  $1250.00  cash  or  bank  mtg.  on  Ist  described 
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property.  The  terms  of  such  exchange  are  to  be  as  fol- 
lows: .  .  .  The  undersigned  will  execute  and  deliver  a  good 
and  sufficient  conveyance  to  the  first  described  piece  of 
property  by  grant,  bargain  and  sale  deed  or  contract  to 
owner  of  second  piece  of  property,  subject  to  an  incum- 
brance in  the  amount  of  $3,000.00,"  and  also  subject  to  cer- 
tain road  reservations,  "for  a  like  conveyance  of  the  second 
piece  of  property  by  the  owner  thereof,  subject  to  an  incum- 
brance in  the  amount  of  $3,000.00.''  Taxes  on  each  piece 
of  property  were  to  be  paid  by  the  present  owner  and  an 
abstract  or  certificate  of  title  to  be  furnished  by  Turney. 
The  San  Joaquin  Valley  Land  Company  was  authorized  to 
act  as  Turney 's  agent,  and  in  case  it  secured  an  acceptance 
of  the  exchange  agreement  within  twenty  days,  Turney 
agreed  to  pay  five  per  cent  commission  on  the  listed  price 
of  ten  thousand  dollars. 

About  one  week  after  the  execution  of  said  agreement, 
Padget  went  to  Madera  and  examined  the  Turney  properties 
and  thereafter  executed  to  plaintiff  an  instrument,  by  the 
terms  of  which  he  accepted  said  agreement  of  exchange  and 
agreed  to  furnish  a  deed  or  contract  conveying  title  to  his 
property  to  Turney.  Both  instruments  contained  a  clause 
agreeing  that  plaintiff  might  act  as  agent  for  each  of  the 
parties. 

Defendant  furnished  to  plaintiff  a  certificate  of  title 
covering  the  former's  property.  Arrangements  were  made 
to  have  Turney  execute  a  deed,  and  the  abstracts  and  deeds 
of  Padget  were  left  with  W.  H.  Larew,  defendant's  attorney. 
On  January  25,  1918,  Mr.  Larew  wrote  to  plaintiff,  making 
certain  suggestions  about  the  Padget  abstracts  of  title,  and 
stating  that  he  could  not  examine  them  and  give  a  written 
opinion  as  to  title  in  less  than  ten  days.  On  January  30, 
1918,  Mr.  Larew  wrote  to  plaintiff:  '*Mr.  M.  Turney  of 
Fairmead  requests  me  to  write  and  say  that  he  has  decided 
to  go  no  further  with  the  proposed  land  trade." 

Defendant,  in  his  answer,  alleged  that  he  was  a  married 
man;  that  he  was  the  owner  of  an  undivided  one-half  inter- 
est ''in  Lots  423  and  424  of  Fairmead  Colony  Tract  No.  3, 
in  Madera  County,  as  a  tenant  in  common  with"  his  wife, 
Lydia  A.  Turney;  *'that  the  property  described  is  com- 
munity property;  that  it  stood  of  record  in  the  names  of 
the  defendant  and  L.  A«  Turney,  his  wife,  at  the  time  the 
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defendant  signed.  That  there  are  eight  Fairmead  Colony 
tracts  in  Madera  County,  numbered  from  No.  1  to  No.  8, 
inclusive;  .  .  .  that  no  sufficient  description  of  any  property 
is  contained  in  the  paper  signed  by  defendant  and  alleged 
by  the  plaintiff  to  be  an  offer  to  R.  T.  Padget,  and  that  the 
terms  of  the  alleged  offer  are  unintelligible." 

As  a  second  defense,  defendant  alleged  that  he  was  in- 
duced to  sign  said  contract  through  fraud  and  misrepre- 
sentation and  that  plaintiff  plied  him  with  liquor  at  the  time 
he  signed  so  that  he  was  incompetent  to  transact  business. 
Among  the  misrepresentations  set  forth  were  that  plaintiff 
said  that  the  Padget  property  was  worth  eleven  thousand 
dollars,  when  in  fact  it  was  worth  but  seven  thousand  dol- 
lars, and  was  in  the  hands  of  another  broker  for  sale  for 
the  last-named  sum,  and  that  the  Padget  land  was  subject 
to  flood  and  overflow. 

The  court,  upon  sufficient  evidence,  found  that  the  above 
affirmative  allegations  of  the  answer  were  untrue. 

[1]  Nothing  could  be  clearer  than  that  the  plaintiff, 
having  secured  an  acceptance  of  the  offer  of  the  defendant 
to  make  an  exchange  of  his  property  for  that  of  the  Padgets, 
earned  the  commission  which  the  defendant  agreed  to  pay 
it  for  that  service,  and  that  it  is  entitled  to  be  paid  the  same. 
But  the  defendant  contends  that  the  written  offer  is  void 
under  section  172a  of  the  Civil  Code  [Stats.  1917,  p.  829], 
because,  the  property  which  the  defendant  agreed  to  ex- 
change for  that  of  the  Padgets  being  community  property, 
it  was  necessary,  to  make  the  agreement  valid,  that  the  de- 
fendant's wife  should  also  have  signed  said  written  offer. 
Said  section  provides,  among  other  things,  that  ''the  hus- 
band has  the  management  and  control  of  the  community 
real  property,  but  the  wife  must  join  with  him  in  executing 
any  instrument  by  which  such  community  real  property  or 
any  interest  therein  is  leased  for  a  longer  period  than  one 
year,  or  is  sold,  conveyed,  or  encumbered.  ..." 

It  is  doubtful  whether  the  instrument  by  and  in  which  the 
defendant  offered  to  exchange  his  property  comes  within  the 
language  or  purview  of  said  section,  since  it  does  not  involve 
a  lease  or  a  sale  of  the  real  property,  but  only  an  offer  to 
exchange  such  property  for  other  property;  but,  assuming 
that  it  does,  that  does  not  make  the  writinof  absolutely  void, 
but  voidable  only  at  the  instance  of  the  wife.    But,  as  far 
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as  is  concerned  the  right  of  the  plaintiff  to  the  stipulated 
compensation  for  securing  an  acceptance  of  the  offer,  it  is 
wholly  immaterial  whether  the  property  was  or  was  not 
community,  or,  if  community,  whether  the  defendant's  wife 
signed  the  written  offer.  Indeed,  the  defendant's  title  to 
the  property  might  be  so  defective  that  he  could  not  have 
given  a  clear  title  thereto  if  the  exchange  had  been  con- 
summated, and  still  the  plaintiff  would  be  entitled  to  the 
commission  agreed  upon.  There  was  no  agreement  between 
the  plaintiff  and  the  defendant  that  the  plaintiff's  right  to 
the  commissions  was  to  depend  upon  whether  the  defendant 
could  make  a  legal  conveyance  of  his  property  to  the  Padgets 
or  whether  the  title  was  good  or  defective,  or  whether  the 
exchange  was  actually  consummated.  (See,  in  support  of 
the  foregoing  views,  Martin  v.  Ede,  103  Cal.  157,  160,  [37 
Pac  199] ;  Jusiy  v.  Ero,  16  Cal.  App.  519,  522,  [17  Pac. 
575] ;  Jennings  v.  Jordan,  M.  Cal.  App.  335,  337,  [160  Pac. 
576].) 

[2]  The  further  contention  is  made  that,  before  a  broker 
agreeing  to  secure  for  another  an  acceptance  of  an  offer  to 
exchange  real  estate  is  entitled  to  be  paid  for  his  services  for 
effecting  the  exchange,  he  must  procure  in  the  acceptor  a 
person  ready,  willing,  and  able  to  make  the  exchange.  That 
is,  of  course,  the  general  rule  as  to  contracts  with  brokers 
when  employed  to  sell  real  property  for  another;  but  in  this 
case  the  agreement  with  the  broker  was  that  he  would  be 
paid  the  stipulated  compensation  for  his  services  in  securing 
a  particular  agreement — ^that  is,  an  agreement  from  the 
Padgets  that  they  would  exchange  particular  property  of 
theirs  for  that  of  the  defendant  When,  therefore,  the 
plaintiff  secured  from  the  Padgets  the  agreement  to  make 
the  exchange,  its  contract  was  fulfilled  and  it  then  had 
earned  the  commission  which  the  defendant  agreed  to  pay 
it  for  such  service.  (Javman  v.  McCusick,  166  Cal.  517, 
521-522,  [137  Pac.  254].}  Indeed,  this  in  fact  amounted  to 
the  procuring  of  a  person  ready,  willing,  and  able  to  make 
the  exchange  upon  the  terms  submitted  by  the  defendant,  he 
being  perfectly  willing  at  the  time  the  agreement  was  se- 
cured to  make  the  exchange.  It  is  true  that  subsequently 
he  informed  plaintiff  that  he  would  not  go  any  further  with 
the  negotiations,  but  he  gave  no  reason  for  repudiating  the 
agreement  of  acceptance  by  the  Padgets — ^that  is,  he  did 
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not  state  that  the  agreement  was  unsatisfactory  for  any  rea^ 
son  or  object  to  the  title  to  Padget's  property — ^and,  of 
course,  his  mere  refusal  to  go  on  with  the  trade,  unaccom- 
panied by  objections  which  would  justify  him  in  such  re- 
fusal, could  not  have  the  effect  of  relieving  him  of  his 
obligation  to  pay  the  plaintiff  for  the  services  it  had  per- 
formed under  its  agreement  with  him. 

[3]  The  further  objection  is  made  that  the  description 
in  the  written  acceptance  by  the  Padgets  of  defendant's 
offer  is  too  indefinite  and  uncertain  to  indicate  the  particular 
property  therein  referred  to.  The  point  is  without  merit. 
The  defendant  and  his  wife  visited  and  viewed  the  Padget 
properties  before  the  latter  accepted  his  offer  to  exchange, 
learned  and  knew  generally  of  what  the  properties  consisted 
and  where  they  were  situated.  Moreover,  the  Padgets,  upon 
accepting  defendant's  offer  to  exchange,  tendered  the  latter 
their  deeds  to  their  properties,  in  which  the  same  were  fully 
described.  It  is  obvious  from  all  these  facts  that  the  de- 
fendant could  not  have  been  prejudiced  by  an  erroneous  de- 
scription of  the  Padget  properties  in  the  written  acceptance 
of  his  offer.  [4]  In  a  case  of  this  character,  where  a 
broker  is  suing  for  his  commissions  on  a  contract  of  employ- 
ment to  effect  a  sale  or  exchange  of  real  property,  it  would 
be  proper,  as  was  done  here,  to  correct  a  misdescription  in 
such  contract  of  the  land  which  he  is  authorized  to  sell  or 
exchange  by  parol  evidence.  As  is  said  in  MacKnighi^ 
Admr,,  etc,  v.  Davitt,  37  Cal.  App.  720,  [174  Pac.  77]: 
'*Much  greater  liberality  is  allowed  in  construing  and  curing 
defective  descriptions  in  brokers'  contracts  than  in  a  deed 
of  grant  of  land,  for,  so  far  as  the  statute  of  frauds  is  con- 
cerned, the  terms  of  the  employment  are  the  essential  part, 
and  such  contracts  will  not  be  declared  void  merely  because 
of  a  defect,  uncertainty  or  ambiguity  in  the  description  of 
the  property  to  be  sold  or  exchanged  when  such  defect  can 
be  cured  by  the  allegation  or  proof  of  extrinsic  facts  and 
circumstances."  (See  Maze  v.  Gordon,  96  Cal.  61,  [30  Pac. 
962] ;  Proulx  v.  Sacramento  Vol,  etc,  Co.,  19  Cal.  App.  529, 
534,  [126  Pac.  509].)  The  description  objected  to  here  is  as 
follows:  **6  A.  Cor.  24th  St.  and  Story  rd.  House  and  lot 
173  Empire  St.  Lots  69x1371/2  ft.  on  4th  just  off  Empire." 
Immediately  preceding  this  description  in  the  written  ac- 
ceptance by  the  Padgets  it  is  stated  that  the  properties  so 
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described  are  situated  **near  and  in  San  Jose,  County  of 
Santa  Clara,  Cal."  It  was  not  objected  at  the  trial  in  the 
court  below  that  there  was  a  misdescription  of  the  prop- 
erties, nor  was  there  any  claim  made  by  the  defendant  at 
the  trial  that  he  did  not  know  what  properties  were  meant 
or  referred  to  by  said  description.  Indeed,  the  point  as  to 
the  description  of  the  Padget  properties  is  made  for  the  first 
time  on  this  appeal. 

[5]  The  defendant  further  claims  that,  to  satisfy  the 
statute  of  frauds,  it  was  necessary  that  plaintiff  should  have 
signed  defendant's  written  offer  of  exchange  with  Padget, 
inasmuch  as  said  instrument  contained  also  the  agreement 
to  pay  the  plaintiff  for  its  services  in  negotiating  the  ex- 
change. There  is  no  force  to  this  point.  The  essential  ob- 
ject of  the  instrument,  in  so  far  as  it  gave  plaintiff  the  right 
to  negotiate  an  exchange  of  defendant's  property  for  the 
Padget 's  properties,  was  to  evidence,  as  the  statute  requires, 
tlie  authority  of  plaintiff  to  act  in  the  premises,  and  to  bind 
the  defendant  to  the  extent  only  that  the  defendant  desired 
and  intended  to  be  bound  by  the  plaintiff  in  the  transaction, 
and  to  prevent  the  exercise  of  any  power  which  would  result 
in  a  fraud  upon  him.  It  is  therefore,  only  necessary  when 
giving  another  the  authority  to  sell  or  exchange  real  estate 
that  the  writing  vesting  such  authority  should  be  signed  or 
subscribed  by  the  party  by  whom  such  authority  is  given. 
He  is  the  source  from  which  such  authority  is  derived,  and 
the  subscription  of  his  name  to  the  writing  giving  it  is  all 
that  is  or  should  be  required,  and  our  statute  of  frauds  so 
declares.  (Oiv.  Code,  sec.  1624,  subd.  6;  Code  Civ.  Proc, 
sec.  1973,  subd.  6.)  It  provides  that  **an  agreement  author- 
izing or  employing  an  agent  or  broker  to  purchase  or  sell 
real  estate  for  compensation  or  a  commission"  is  invalid, 
**  unless  the  same,  or  some  note  or  memorandum  thereof,  is 
in  writing  and  subscribed  by  the  party  to  be  charged,  or 
by  his  agent."  The  writing  involved  here  is  subscribed  by 
**the  party  to  be  charged,"  and,  therefore,  fuUy  satisfies 
the  statute.  (Cavananigh  v.  Cdsselma/n,  88  Cal,  543,  548, 
549,  [26  Pac.  515] ;  Vassault  v.  Edwards,  43  Cal.  458 ;  Wor- 
rail  V.  Munn,  5  N.  Y.  246,  [55  Am.  Dec.  330] ;  Justice  v. 
Lang,  42  N.  Y.  493,  [1  Am.  Rep.  576].)  In  Toamy  v.  Dun- 
pluj,  86  Cal.  639,  [25  Pac.  130],  the  following  writing,  signed 
by  the  defendant,  was  held  sulBcient  to  meet  the  requirement 
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of  the  statute:  ** Henry  Toomy  can  arrange  for  the  sale  of 
my  ranch  in  Nevada,  as  per  written  memorandum." 

There  are  some  other  points  of  minor  importance  ad- 
vanced by  the  appellant,  but  they  are  so  wanting  in  merit 
that  it  is  not  deemed  necessary  to  notice  them  herein. 

The  appeal  is  wholly  without  a  meritorious  foundation 
for  its  support.    The  judgment  is  aflSrmed. 

Ellison,  P.  J.,  pro  iem.,  and  Burnett,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  29,  1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.^  pro  tenk, 
who  was  absent. 


[CiT.  No.  2885.     Piret  Appellate  District,  IMyinon  One.— December  8, 

1919.] 

MARGARET  DARRELL,  Respondent,  v.  THE  MUTUAL 
BENEFIT  LIFE  INSURANCE  CO.,  Appellant. 

[1]  Life  Insurance — Absence  of  Insured  for  Seven  Years — Pre- 
sumption OF  Death — Erroneous  Instruction. — In  an  action  on 
a  life  insurance  policy,  an  instruction  to  the  effect  that  at  expira- 
tion of  seven  years  from  the  date  the  insured  disappeared,  without 
said  insured  having  been  heard  from,  he  is  presumed  to  be  dead,  and 
the  beneficiary  is  entitled  to  recover  on  the  policy,  erroneously  with- 
draws from  the  jury  the  consideration  of  the  evidence  introduced  by 
the  defendant  to  rebut  the  presumption  of  death,  thereby  raising 
the  disputable  presumption  of  death  created  by  subdivision  26  of 
flection  1963  of  the  Code  of  Civil  Procedure  to  the  plane  of  a  con- 
clusive presumption;  and  the  error  is  of  such  substantial  weight, 
affecting  the  vital  issue  of  the  case,  as  to  be  beyond  the  applica- 
tion of  section  4%  of  article  VI  of  the  state  constitution. 

[2]  Id. — Conflicting  Instructions — Error  not  Overcome. — In  such 
action  the  giving  of  other  instructions  which  correctly  state  the 

1.  Presumption  of  death  from  absence,  notes,  2  L.  B.  A.  (K.  8.) 
809;  28  L.  B.  A.  (N.  S.)   178;  L.  B.  A.  1915B,  729,  740. 

Facts  sufficient  to  rause  presumption  of  death  in  case  of  absence 
for  less  than  seven  years,  note,  Ann.  Oas.  1916B,  67. 
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law  simply  produces  a  eonfict  is  tbe  instructions,  but  does   oot 
overcome  the  effect  of  the  erroneous  instruction. 

[8]  Id. — OVEBOOMINQ  OF  PKBSUMPTION — ^BUBDBN  OF  PROOF  ON  DEFEND- 
ANT— Evidence. — In  such  action,  the  plaintiff  having  made  out  a 
prima  facie  case,  based  on  the  presumption  of  the  death  of  the 
insured,  he  not  having  been  heard  from  within  seven  years,  it  is 
not  necessary  that  the  defendant  prove  that  the  insured  is  alive, 
but  only  that  it  produce  evidence  of  such  weight  as  will,  in  the 
minds  of  the  jury,  overcome  the  force  of  the  disputable  presump- 
tion of  deatfti. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Franciaco.  Daniel  C.  Dea^, 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Shelton  &  Levy  for  AppeUant. 

MeClellan  &  McClellan  and  Edward  Lande  for  Rcspond- 
,ent. 

BARDIN,  J.,  pro  tern. — The  appeal  is  taken  by  the  de- 
♦fendant  from  the  judgment  upon  the  verdict  of  a  jury,  in 
an  action  upon  a  life  insurance  policy,  in  which  the  plain- 
tiff is  named  as  the  beneficiary.  The  vital  question  involved 
in  the  action  is  whether  or  not  Loys  Darrell,  husband  of 
the  plaintiff,  and  the  person  whose  life  was  insured,  is  dead 
or  alive. 

At  the  trial  the  plaintiff  produced  evidence  showing:  that 
Loys  Darrell  and  the  plaintiff  intermarried  in  the  city  of 
San  Francisco  in  February,  1908,  and  that  they  continued 
to  reside  together  in  congenial  relationship  as  husband  and 
wife  until  the  fourteenth  day  of  August,  1909,  upon  which 
date  the  husband  departed  from  his  home  in  San  Francisco, 
with  the  avowed  purpose  of  going  to  the  city  of  Sacramento, 
to  be  absent  a  day  or  two,  whither  he  was  going  to  make  ar- 
rangements to  exhibit  some  horses  at  a  fair.  At  the  time 
of  his  departure  he  had  about  one  thousand  dollars  in  cash 
in  his  possession.  The  testimony  further  shows  that  from 
the  time  of  this  departure  his  wife  has  never  heard  from 
him  or  of  his  whereabouts  or  whether  or  not  he  was  living 
or  dead,  although  a  fair  degree  of  diligence  was  exercised 
by  her  and  some  of  the  friends  of  the  family,  following  his 
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disappearance,  to  ascertain  whether  or  not  he  had  met  death 
or  what  in  fact  had  become  of  him.  The  plaintiff  relies  upon 
the  presumption  created  by  subdivision  26  of  section  1963 
of  the  Code  of  Civil  Procedure  as  proof  of  her  husband's 
death,  which  provides  that  a  disputable  presumption  of 
death  arises  when  a  person  is  not  heard  from  in  seven  years. 

It  is  defendant's  theory  that  the  disappearance  of  Loys 
Darrell  and  his  failure  to  communicate  with  his  wife  or 
friends  at  his  home  is  to  be  accounted  for,  not  by  reason  of 
his  death,  but  because  he  deliberately'  absented  himself  from 
his  home  upon  the  occasion  referred  to,  and  has  since  inten- 
tionally refrained  from  communicating  with  his  wife  or 
friends  in  San  Francisco,  and  that  the  probable  motives  im- 
pelling him  so  to  do  arose  by  reason  of  certain  financial 
difficulties  which  overtook  him  which  might  have  led  to  pro- 
ceedings of  a  criminal  nature,  as  well,  also,  from  the  conclu- 
sion to  yield  to  his  desire  to  travel  to  distant  parts  of  the 
world.  Evidence  tending  to  support  this  theory  was  ad- 
duced at  the  trial  which,  if  believed  by  the  jury,  was  of 
such  substantial  weight  as  would  have  supported  a  verdict 
in  favor  of  the  defendant. 

[1]  Among  the  instructions  given  by  the  court  at  the 
request  of  counsel  for  the  plaintiff  was  the  following:  **I 
charge  you  that  if  you  find  that  the  plaintiff,  Maggie  Robin- 
son Darrell  is  the  beneficiary  in  the  policy  herein  sued  on; 
that  the  premiums  were  paid  from  June  8,  1909,  until  Sep- 
tember 8,  1916,  and  that  said  policy  was  in  full  force  and 
effect  from  the  said  eighth  day  of  June,  1909,  to  and  indud  • 
ing  the  eighth  day  of  September,  1916;  that  on  the  four- 
teenth day  of  August,  1909,  the  insured,  Loys  Darrell, 
disappeared  from  the  City  and  County  of  San  Francisco, 
State  of  California,  and  for  the  period  of  seven  years  from 
that  date  had  not  been  heard  from;  that  at  the  expiration 
of  seven  years  from  said  date  of  August  14,  1909,  the  said 
Loys  Darrell  is  presumed  to  be  dead,  then  the  plaintiff  is 
entitled  to  recover  on  said  policy,  and  you  will  find  for  the 
plaintiff." 

The  assault  upon  this  instruction,  standing  alone,  has  been 
undefended.  Thus  considered,  the  respondent  has  tacitly 
assented  to  the  claims  of  the  appellant  that  it  constituted, 
under  the  circumstances  of  the  case,  an  erroneous  declara- 
tion of  law  and  provided  for,  in  effect,  a  directed  verdict 
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not  warranted  by  the  state  of  the  case.  But  the  respondent 
endeavors  to  overcome  the  vice  of  the  instruction  by  the 
argument  that  it  should  not  be  read  apart  from  the  rest  of 
the  charge  of  the  court,  but  should  be  deemed  modified  by 
1  other  instructions  which  correctly  state  the  law,  and  that,  if 
so  considered,  the  conclusion  must  follow  that  the  jury  was 
not  misdirected  as  to  the  law  of  the  case. 

This  particular  instruction  is  an  unequivocal  direction  to 
the  jury  to  return  a  verdict  for  the  plaintiflP,  provided  the 
jury  find  the  facts  to  exist  as  stated  within  its  terms,  and 
which  facts  the  defendant  seems  quite  willing  to  grant  could 
and  did  exist  and  without  doing  violence  to  defendant's 
theory  of  the  case.  As  stated  in  appellant's  brief:  "The 
court  has  in  effect  charged  the  jury  thus:  Plaintiff  is  the 
beneficiary;  the  premiums  were  paid  and  the  policy  was  in 
force.  Darrell  disappeared  and  has  not  been  heard  from  in 
seven  years.  At  the  end  of  that  time  he  is  presumed  to  be 
dead.    You  will  therefore  find  a  verdict  for  plaintiff.'* 

It  will  thus  be  seen  that  the  court,  by  this  instruction, 
withdrew  from  the  jury  the  consideration  of  defendant's 
evidence,  and  raised  the  disputable  presumption  of  death 
created  by  the  statute  (Code  Civ.  Proc.,  sec.  1963,  subd.  26)  to 
the  plane  of  a  conclusive  presumption.  This  manifestly  was 
error.  (Code  Civ.  Proc,  sec.  1961;  Mutual  Benefit  Life  Ins. 
Co.  V.  Martin,  108  Ky.  11,  [55  S.  W.  694] ;  FuUer  v.  New 
York  Life  Ins.  Co.,  199  Fed.  897,  [118  C.  C.  A.  227] ;  New 
York  Life  Ins.  Co.  v.  Hohk,  59  Colo.  416,  [151  Pac.  916] ; 
Magness  v.  Modern  Woodmen  of  America,  146  Iowa,  1,  [123 
N.  W.  169] ;  Winter  v.  Supreme  Lodge,  K.  P.  of  World,  96 
Mo.  App.  1,  [69  S.  W.  662] ;  Bonslett  v.  New  York  Life  Ins. 
Co,  (Mo.),  190  S.  W.  870;  People  v.  Wong  Sang  Lung,  3 
Cal.  App.  221,  [84  Pac.  843].)  And  it  is  error  of  such  sub- 
stantial weight,  affecting  the  vital  issue  of  the  case,  as  to  be 
beyond  the  application  of  section  4^4  of  article  VI  of  the 
state  constitution. 

[2]  It  is  true,  as  stated  in  respondent's  brief,  that  the 
established  rule  is  (quoting  from  Weaver  v.  Carter,  28  Cal. 
App.  241,  [152  Pac.  323]):  "If  all  the  instructions  taken 
together,  and  not  being  inconsistent  with  each  other  or  con- 
fusing, give  to  the  jury  a  fair  and  just  notion  of  the  law 
upon  the  point  to  which  they  are  addressed,  it  is  sufficient." 
But  the  instruction  complained  of  is  in  utter  coniiict  with 
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the  other  instructions  referred  to.  The  jury  did  not  receive 
'*a  fair  and  just  notion  of  the  law"  to  guide  them  in  the 
determination  of  the  vital  issue  of  the  case.  The  effect  of 
the  instruction,  if  followed  by  the  jury,  was  to  withdraw 
from  their  consideration  the  only  seriously  disputed  question 
in  the  case.  Whether  or  not  they  followed  the  instruction 
complained  of  it  is  impossible  to  say.  In  Pierce  v.  United 
Gas  &  Electric  Co,,  161  Cal.  176,  [118  Pac.  700],  it  is  said: 
**It  is  true  that  other  instructions  were  given  at  the  request 
of  defendant  that  stated  the  law  in  these  respects  as  favor- 
ably to  defendant  as  was  warranted,  if  not  more  favorably. 
But  the  giving  of  these  other  instructions  simply  produced 
a  clear  conflict  in  the  instructions  given  the  jury  by  the 
court,  and  it  is  impossible  for  us  to  say  which  instruction 
the  jury  followed  in  arriving  at  a  verdict  in  favor  of  plain- 
tiff." 

[8]  At  the  request  of  plaintiff  the  court  also  charged  the 
jury  that:  *'The  presumption  of  death  after  continued  ab- 
sence of  over  seven  years  consecutively  must  be  overcome  by 
proof  that  the  person  is  living." 

The  burden  of  proving  the  death  of  Darrell  rested, 
throughout  the  case,  with  the  plaintiff.  Upon  proof  of  the 
facts  showing  that  he  had  not  been  heard  from  within  seven 
years,  the  disputable  presumption  of  death  arose,  and,  as- 
suming that  the  other  essential  elements  of  plaintiff's  case 
were  proven,  a  prima  facie  case  was  established  in  favor  of 
the  plaintiff.  The  burden  of  overcoming  the  effect  of  the 
presumption  was  then  cast  upon  the  defendant.  Such  pre- 
sumption might  have  been  overcome  by  offering  direct  proof 
that  Darrell  was  alive.  Or  it  was  proper  to  produce  evi- 
dence of  a  circumstantial  nature  tending  to  show  that  his 
absence  and  silence  were  to  be  accounted  for,  not  because  of 
death,  but  for  some  other  reason,  and  in  this  connection  it 
was  proper  to  offer  evidence,  as  was  done,  showing  the  cir- 
cumstances under  which  the  absent  person  left;  his  reasons, 
if  any,  for  leaving  or  concealing  his  whereabouts;  the  state 
of  his  health,  his  age  and  any  other  relevant  facts  which 
might  account  for  his  absence  upon  some  theory  other  than 
death.  But  it  was  not  necessary  that  the  defendant  prove 
that  the  absent  person  was  alive.  It  was  only  necessary  to 
produce  evidence  of  such  weight  as  would,  in  the  minds  of 
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the  jury,  overcome  the  force  of  the  disputable  presumption 
of  death. 
The  judgment  is  reversed  and  a  new  trial  ordered. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 


[CiT.  No.  2927.    First  Appellate  Distriet,  Division  One.— ^Deeember  8, 

1919.] 

JOSEPH  ROGER,  Respondent,  v.  BERTHOLD  STRUVEN, 

Api)ellant, 

[1]  Easements — Sale  of  Lot — Representation  as  to  Ai>joinino  Pub- 
lic Way — Estoppel  in  Pais. — ^Where  before  and  at  the  time  of 
the  sale  of  a  city  lot  the  grantor  expressly  represents  to  the 
grantee  that  a  certain  avenue  which  forms  one  of  the  boundaries 
of  the  lot  is  a  public  way,  and  the  grantee  purchases  the  lot  in 
reliance  upon  that  representation,  and  the  deed  eonveying  the  prop- 
erty describes  the  same  with  reference  to  its  relation  to  that 
avenue,  an  estoppel  in  pots  is  created  by  which  the  grantor  can- 
not be  heard  thereafter  to  say  that  such  avenue  is  not  a  publie 
i        way  or  street. 

[2]  Id.— Action  to  Quiet  Title— Enjoyment  of  Easement  by  Plain- 
tiff Within  Five  Yeabs — Contradictory  Evidence — ^Finding — 
Appeal. — In  an  action  to  quiet  title  to  a  special  easement  of  right 
of  way,  the  trial  court  having  concluded,  upon  contradictory 
testimony,  that  the  plaintiff  was  in  the  enjoyment  of  his  ease- 
ment within  five  years  before  the  commencement  of  the  action, 
that  determination  will  not  be  interfered  with  by  the  appellate 
court. 

[8]  Id.— Restraint  from  Interfering  With  Plaintiff's  Free  Use 
OF  Avenue — Construction  of  Judgment. — A  judgment  in  soeh 
action  restraining  the  defendant  from  maintaining  any  structures 
or  obstructions  over  said  avenue  or  "in  any  way  interfering  with 
plaintiff's  free  use  thereof"  must  be  construed  in  relation  to  the 
issues  before  the  court  and  the  finding  of  the  court  that  the 
plaintiff  is  the  "owner  in  fee  of  a  special  easement  of  right  of 
way  or  passage  over  and  upon"  the  avenue,  and  under  such 
Judgment  the  defendant  held  to  be  only  restrained  from  inter- 
fering with  the  plaintiff  in  his  enjoyment  of  the  special  easement 
of  right  of  way  over  the  avenue. 

1.    Actions  or  suits  in  which  equitable  estoppel  involving  title  or 
interest  in  real  property  is  available,  note,  49  Z^  K.  A.  (N.  8.)  77S. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Daniel  C.  Deasy,  Judge. 
Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Fabian  D.  Brown,  Elmer  E.  Bobinsoni  M.  M.  Getz  and 
Robinson  &  Brown  for  Appellant 

A.  P.  Dessouslavy  and  P.  A.  Bergerot  for  Respondent 

RICHARDS,  J. — This  is  an  appeal  by  defendant  from  a 
judgment  quieting  plaintiff's  title  to  a  special  easement  of 
right  of  way  over  and  upon  certain  land  described  in  the 
complaint,  declaring  certain  fences  erected  thereon  by  the 
defendant  to  be  nuisances  which  the  plaintiff  is  entitled  to 
abate,  and  forever  enjoining  the  defendant  from  maintain- 
ing or  erecting  any  fences  thereon  or  in  any  way  interfering 
with  the  plaintiff's  free  use  thereof. 

The  complaint  alleged  that  the  plaintiff  ever  since  the 
seventh  day  of  December,  1906,  had  been  the  owner  of  a 
parcel  of  land  situated  in  the  city  and  county  of  San  Fran- 
cisco, conveyed  to  him  by  the  defendant,  and  described  as 
follows:  '* Commencing  at  the  point  formed  by  the  intersec- 
tion of  the  westerly  line  of  Shotwell  street  with  the  southerly 
line  of  26th  street,  running  thence  southerly  along  the  west- 
erly line  of  Shotwell  street  97  feet  to  its  intersection  with 
the  northerly  line  of  Serpentine  aven/ue;  thence  along  tTie 
northerly  line  of  said  Serpentine  avenue  north  69%**  west 
32  feet  more  or  less  to  a  point;  thence  northerly,"  etc.,  under 
which  description  the  said  lot  of  land  had  been  conveyed  to 
bim  by  the  defendant  and  his  wife.  Then  followed  an  alle- 
gation that  on  said  seventh  day  of  December,  1906,  and  for 
many  years  prior  thereto,  said  Serpentine  Avenue  was  a 
** traveled  way  or  street,"  and  that  the  plaintiff  was  and  had 
been  ever  since  said  date  the  owner  in  fee  of  a  special  ease- 
ment of  right  of  way  or  passage  over  and  upon  said  Serpen- 
tine Avenue  as  the  same  extends  through  the  block  of  land 
of  which  his  said  lot  forms  a  part;  that  prior  to  the  purchase 
by  plaintiff  of  said  lot  from  the  defendant  and  his  wife  the 
defendant  stated  and  represented  to  him  that  said  portion 
of  Serpentine  Avenue  was  a  public  street  of  the  city  and 
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county  of  San  Francisco,  and  said  purchase  was  made  by  him 
in  reliance  upon  said  representation,  and  that  the  building 
then  existing  upon  said  lot  extended  to  the  southerly  line 
thereof,  and  that  a  door  and  window  of  said  building  opened 
upon  said  Serpentine  Avenue.  The  complaint  then  proceeds 
to  allege  that  within  five  years  before  the  commencement  of 
the  action  the  defendant  erected  a  substantial  and  permanent 
fence  directly  across  the  portion  of  said  Serpentine  Avenue 
extending  through  the  said  block  immediately  adjacent  to 
the  southerly  line  of  the  plaintiff's  lot,  the  effect  of  which 
was  to  prevent  access  to  said  avenue  from  the  plaintiff's  said 
lot,  and  finally  that  the  defendant  claims  that  the  plaintiff 
has  no  easement  whatsoever  in  or  over  any  portion  of  said 
Serpentine  Avenue. 

The  answer  of  the  defendant  denied  that  Serpentine 
Avenue  was  a  traveled  way  or  street,  or  that  the  plaintiff 
was  the  owner  of  any  easement  of  right  of  way  or  passage 
thereover ;  and  also  denied  the  making  of  the  representations 
charged,  or  that  the  plaintiff  purchased  the  said  lot  in  reli- 
ance thereupon.  He  alleged  that  the  said  land  described  as 
Serpentine  Avenue  was  his  privately  owned  property  and 
that  it  had  never  been  a  way  or  street,  and  that  neither 
plaintiff  nor  anyone  else  had  ever  acquired  or  become  en- 
titled to  an  easement  or  any  other  right  therein,  either  by 
grant,  prescription,  usage,  or  any  other  means.  He  further 
alleged  that  for  a  greater  period  than  five  years  next  immedi- 
ately preceding  the  commencement  of  the  action  he  had 
maintained  substantial  fences  cutting  off  all  access  over  or 
upon  said  Serpentine  Avenue ;  that  the  same  was  inaccessible 
as  a  passage  and  that  travel  could  not  be  had  thereover 
either  by  persons  on  foot  or  by  vehicle.  As  a  further  and 
separate  defense  the  defendant  alleged  that  the  plaintiff's 
cause  of  action  was  barred  by  the  provisions  of  sections  318 
and  319  of  the  Code  of  Civil  Procedure.  As  a  third  defense 
he  pleaded  title  to  said  tract  of  land  constituting  Serpentine 
Avenue  by  adverse  possession  and  payment  of  taxes  thereon. 

The  court  found  in  favor  of  the  plaintiff  upon  the  ques- 
tions as  to  Serpentine  Avenue  as  described  in  the  complaint 
being  a  traveled  way  or  street  until  February  1,  1916,  a  short 
time  before  the  commencement  of  the  action,  when  the  de- 
fendant obstructed  the  same;  as  to  the  plaintiff  being  the 
owner  of  a  special  easement  and  right  of  way  in  and  over 
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said  avenue  as  described;  and  as  to  the  representations  of 
the  defendant  by  which  the  plaintiff  was  induced  to  purchase 
his  said  lot  of  land.  It  also  found  that  the  obstruction  by 
defendant  of  said  avenue  by  a  substantial  fence  took  place 
about  two  months  only  before  the  commencement  of  the 
action ;  that  the  land  constituting  said  Serpentine  Avenue  as 
described  in  the  complaint  was  not  the  private  property  of 
the  defendant,  and  that  the  defendant  had  not  for  a  greater 
period  than  five  years  immediately  preceding  the  commence- 
ment of  the  action  maintained  substantial  or  permanent 
fences  cutting  off  access  to  or  over  said  Serpentine  Avenue; 
that  it  was  not  true  that  said  avenue  was  inaccessible  as  al- 
leged and  could  not  be  traveled  either  on  foot  or  by  vehicle; 
that  the  plaintiff's  cause  of  action  was  not  barred  by  the 
provisions  of  either  section  318  or  section  319  of  the  Code  of 
Civil  Procedure,  and  that  the  defendant  had  not  acquired 
any  title  to  said  portion  of  Serpentine  Avenue  by  adverse 
possession  and  payment  of  taxes. 

[1]  In  support  of  the  appeal  it  is  contended  that  the  evi- 
dence is  insufficient  to  sustain  the  findings  and  judgment. 
Under  this  head  the  appellant  first  argues  that  the  only 
basis  of  the  respondent's  right  as  shown  by  the  evidence  is 
an  estoppel  arising  from  the  fact  that  the  appellant's  deed  to 
the  respondent  described  the  lot  conveyed  as  being  bounded 
on  one  of  its  sides  by  Serpentine  Avenue.  The  appellant  re- 
fers to  this  as  an  estoppel  by  deed,  and  proceeds  to  point 
out  that  the  authorities  cited  by  the  respondent  have  no  ap- 
plication to  the  present  case,  as  they  consist  in  the  main  of 
cases  in  which  the  grantor  describing  the  property  conveyed 
as  being  bounded  by  a  given  street  or  way  was  the  owner  or 
had  a  property  interest  in  the  land  over  which  said  street  or 
way  passed,  without  which  the  mere  reference  in  the 
description  to  a  street  or  way  as  one  of  the  boundaries 
of  the  property  conveyed  is  not  sufficient  to  create  an 
estoppel.  The  distinction  suggested  by  the  apx)ellant  seems 
to  be  well  founded  in  the  authorities,  but  the  estoppel 
in  the  case  at  bar,  as  we  understand  the  facts  found 
by  the  court,  is  not  based  upon  the  mere  inclusion  of  the  so- 
called  Serpentine  Avenue  in  the  description  of  plaintiff's  lot 
as  conveyed  to  him  by  the  defendant,  but  upon  the  further 
facts  that  the  defendant  before  and  at  the  time  of  the  sale 
of  said  lot  to  the  plaintiff  expressly  represented  to  him  that 
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Serpentine  Avenue  was  a  public  way,  and  that  the  plaintiff 
purchased  said  lot  in  reliance  upon  said  representation* 
These  facts  constitute  an  estopx>el  in  pais,  by  which  the  de- 
fendant cannot  now  be  heard  to  say  that  Serpentine  Avenue 
is  not  a  public  way  or  street.  (16  Cyc.  680;  Id.  722;  Pom- 
eroy's  Equity  Jurisprudence,  sec  804.) 

[2]  It  is  next  argued  by  the  appellant  that  the  evidence 
is  insufficient  to  support  the  findings  and  judgment,  for  the 
reason  that  the  evidence  shows  that  the  plaintiff's  cause  of 
action  was  barred  by  the  provisions  of  sections  318  and  319 
of  the  Code  of  Civil  Procedure,  requiring  it  to  appear,  in 
an  action  arising  out  of  title  to  real  property,  that  the  per- 
son prosecuting  the  action,  or  his  ancestor,  predecessor,  or 
grantor,  was  seised  or  possessed  of  the  premises  in  question 
within  five  years  before  the  commencement  of  the  action. 
Under  this  head  the  appellant  insists  that  the  evidence  shows 
♦hat  he  inclosed  Serpentine  Avenue  with  a  fence,  which  he 
maintained  for  more  than  five  years  preceding  the  commence- 
ment of  the  action.  On  this  point  it  appears  from  the  evi- 
dence that  the  defendant  shortly  before  the  commencement 
of  the  action  did  erect  a  substantial  fence  cutting  off  access 
to  that  part  of  Serpentine  Avenue  concerned  in  this  action, 
and  that  he  had,  prior  to  that  time,  placed  an  obstruction 
upon  said  avenue,  but  not  of  a  character  and  not  maintained 
with  sufficient  continuity  as  to  constitute  an  unequivocal  de- 
nial of  the  plaintiff's  right  of  passage.  Part  of  this  ob- 
struction was  a  movable  bar,  which  was  frequently  removed 
by  persons  passing  over  the  so-called  avenue  and  remained 
out  of  place  for  long  periods  of  time,  and  passage  was  freely 
had  by  such  of  the  public  as  desired  to  travel  over  the  loctts 
in  question;  nor,  according  to  the  plaintiff's  testimony,  was 
his  access  ever  interfered  with  until  the  construction  of  the 
substantial  fence  a  short  time  before  the  institution  of  the 
action  as  found  by  the  court.  While  there  was  testimony 
contradictory  of  this  state  of  facts,  the  trial  court  arrived 
at  its  conclusion  that  the  plaintiff  was  in  the  enjo3rment  of 
his  easement  within  the  period  prescribed  for  the  commence- 
ment of  his  action,  after  considering  the  evidence  pro  and 
con,  and  such  determination  will  not  be  interfered  with  by 
this  court 

[3]  The  final  contention  of  the  appellant  is  that  the  find- 
ings do  not  support  the  judgment.    The  court  found  that  the 


Digitized  by  VjOOQ IC 


,Dec.  1919.]  Reed  v.  Hollister.  533 
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arespondent  is  the  "owner  in  fee  of  a  special  esusement  of  right 
of  way  or  passage  over  and  upon  said  Serpentine  Avenue." 
By  the  judgment  the  appellant  is  restrained  from  maintain- 
lAg  any  structures  or  obstructions  over  said  avenue  or  "in 
any  way  interfering  with  plaintiff's  free  use  thereof."  The 
appellant  argues  that  under  this  part  of  the  judgment  the 
respondent  could  use  said  avenue  in  ways  otiier  than  for 
passage  thereover,  and  that  the  appellant,  irrespective  of 
what  property  interest  he  might  have  in  the  land  over  which 
said  avenue  passes,  is  restrained  from  interfering  with  the 
respondent's  "free  use  thereof."  But  the  judgment  must  be 
construed  in  relation  to  the  issues  before  the  court ;  and  when 
ISO  construed  we  think  no  question  can  arise  as  to  the  fact 
that  the  appellant  is  only  restrained  from  interfering  with 
the  respondent  in  his  enjoyment  of  the  special  easement  of 
right  of  way  over  the  so-called  avenue,  of  which  the  trial 
court  decreed  him  to  be  the  owner. 
For  the  reasons  given  the  judgment  is  affirmed. 

Kerrigan,  J.,  and  Waste,  P.  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  29,  1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  tern., 
who  was  absent 


[Civ.  No.  8014.    Fint  Appellate  District,  DMsion  One. — ^December  2, 

1919.] 

EDWIN  BEED,  Administrator,  etc..  Respondent,  v.  FBED- 
EEICK  HOLLISTEB,  Appellant 

[1]   JUEISDICTION — ^VOLUKTART   SUBMISSION   TO— WaJVEB  OF   OBJEOTION. 

Where  a  resident  of  another  state,  defendant  in  an  aetion  to  com- 
pel an  aeeonnting  for  certain  moneys  alleged  to  eonstitnte  a  part 
of  the  assets  of  a  given  estate,  yolantarily  submits  to  the  juris- 
diction of  a  court  of  this  state  and  answers  to  the  merits  and, 
without  objection^  goes  to  trial,  he  maj  not  thereafter  on  appeal, 

1.     Estoppel  of  litigant  to   deny   jurisdiction   of  court  by  previous 
acts  or  conduct  admitting  jurisdiction,  note,  14  Ann.  Oas.  1044. 
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following  an  adverse  judgment,  claim  that  be  Ib  a  resident  of 
another  state  and  that  the  court  of  this  state  is  without  juris- 
diction. 

[2]  Id, — ^Location  of  Subject  Matter  in  Foreign  Static— Epfbct  on 
Jurisdiction. — The  fact  that  the  funds  or  credits  for  which  such 
accounting  is  sought  are  beyond  the  territorial  jurisdiction  of  the 
courts  of  this  state  would  not  necessarily  affect  their  jurisdiction; 
but,  if  ancillary  letters  of  administration  upon  the  estate  have 
been  issued  in  the  state  in  which  the  funds  or  credits  are  lo- 
cated, the  courts  of  this  state  would  decline  to  take  jurisdiction 
over  funds  properly  payable  to  such  foreign  administrator. 

[8]  Wills — Inepfectivr  Power  of  Appointment — Estoppel  of  At- 
torney TO  Set  Up  Claim. — Where  money  is  bequeathed  to  a  trust 
company  to  hold  and  invest  and  to  pay  the  income  thereof  to 
a  certain  beneficiary,  and  upon  her  death  to  such  person  or  per- 
sons as  she  may  direct  by  her  last  will  and  testament,  and  she 
executes  a  will  prepared  by  her  attorney,  which  they  both  under- 
stand is  an  execution  of  the  power  of  appointment,  and  in  which 
such  attorney  is  named  as  the  residuary  legatee,  he  will  be 
estopped  to  claun  that  the  provision  of  the  will  is  ineffective  for 
the  purpose  for  which  it  was  intended  and  that  he,  as  residuary 
legatee,  is  entitled  to  the  property  intended  thereby  to  be  dis- 
posed of. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  R.  Quy,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Frederick  Hollister,  Joseph  S.  Campbell,  C.  W,  Durbrow, 
John  Breuner,  Jr.,  and  A.  S.  Hammond  for  Appellant 

Henning  &  McGee  for  Respondent. 

BARDIN,  J.,  pro  tern, — This  is  an  action  by  the  plaintiff, 
«as  administrator  of  the  estate  of  Prances  S.  Furry,  deceased, 
to  require  the  defendant  to  account  for  certain  moneys  al- 
leged to  constitute  a  part  of  the  assets  of  the  estate  of  said 
deceased.  The  plaintiff  obtained  judgment  as  prayed  for 
and  the  defendant  has  appealed  from  the  judgment.  A 
statement,  somewhat  in  detail,  is  necessaiy  to  a  consideration 
of  the  points  presented  for  review. 

William  H.  Hollister,  who  was  a  resident  of  the  state  of 
'New  York,  died  in  that  state  and  his  last  will  and  testament 
was  admitted  to  probate  in  that  state  on  February  1,  1912. 
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By  the  terms  of  this  will  the  sum  of  thirty  thousand  dollars 
was  bequeathed  to  George  Stanton  HoUister,  a  nephew  of  the 
testator,  and  a  like  amount  to  Frederick  Hollister,  also  a 
nephew  of  the  testator,  and  the  defendant  in  this  case. 

Philoclea  A,  Hollister  was  the  widow  of  George  Stanton 
Hollister,  a  deceased  brother  of  the  testator,  and  the  will 
above  referred  to  contains  the  following  provision: 

''Fourth:  I  hereby  give  and  bequeath  in  case  Philoclea  A, 
Hollister,  widow  of  my  deceased  brother,  George  S.  Hollister 
should  survive  me,  the  sum  of  forty  thousand  ($40,000)  dol- 
lars to  The  Central  Trust  Company  of  New  York,  to  have 
and  to  hold  the  same,  in  trust,  to  invest  and  reinvest  the 
same  as  it  may  think  best,  in  the  exercise  of  its  judgment 
and  discretion,  to  collect  vid  receive  the  income  thereof  dur- 
ing the  life  of  the  said  Philoclea  A.  Hollister  and  to  pay  over 
the  net  income  to  her  so  long  as  she  shall  live  and  upon  her 
death  to  pay  the  principal  of  said  fund  to  such  person  or 
persons  as  she  may  direct  by  her  last  will  and  testament, 
duly  executed  in  accordance  with  law,  and  should  she  leave 
no  last  will  and  testament  then  to  pay  over  the  principal  of 
said  fund  to  her  then  surviving  children,  in  equal  parts." 

Philoclea  A.  Hollister  survived  the  testator,  William  H. 
Hollister,  and  in  due  time  said  sum  of  forty  thousand  dollars 
was  paid  to  the  Central  Trust  Company. 

On  October  7,  1912,  Philoclea  A.  Hollister  died,  and  her 
last  will  and  testament,  which  was  duly  probated  in  the  state 
of  Oregon,  contains  the  following  provisions: 

"Thirdly — I  give  and  bequeath  to  my  beloved  daughter, 
Prances  S.  Funy,  the  sum  of  thirty-two  thousand  dollars; 
to  my  beloved  son  George  Stanton  Hollister — the  sum  of  Two 
thousand  dollars,  to  n^y  beloved  grand-son  Frederick  Berg- 
man Hollister,  the  sum  of  One  thousand  dollars, — ^to  my  be- 
loved daughters  in-law  Mary  Hollister — and  Carrol  M.  Hol- 
lister— ^the  sum  of  One  thousand  dollars  apiece,  to  my  be- 
loved son-in-law,  Dave  L.  Furry — ^the  sum  of  One  thousand 
dollars. 

"Fourthly — ^I  give  and  devise  and  bequeath  all  the  rest 
residue  and  remainder  of  my  estate  of  every  name  and 
nature  whatsoever  owned  by  me  at  the  time  of  my  death  to 
my  beloved  son — ^Frederick  Hollister." 

By  the  terms  of  this  will,  the  defendant,  Frederick  Hollis- 
ter, and  George  Stanton  Hollister  were  nominated  as  ex- 


Digitized  by  VjOOQ  IC 


536  Beed  v.  Hollister.  [44  Cal.  App. 

ecutors,  and  th^  thereafter  duly  qualified  as  such.  At  the 
time  of  the  death  of  Philoclea  A.  HoUister,  she  had  no  estate 
of  any  kind  except  the  sum  of  $1,673,  the  accumulated  inter- 
est on  the  trust  fund  above  referred  to,  and  she  possessed 
no  power  of  appointment  over  any  property  other  than  said 
trust  fund. 

The  defendant,  Frederick  HoUister,  is  a  practicing  attor- 
ney at  law,  and  was  the  professional  adviser  of  his  mother, 
Philoclea  A.  Hollister,  and  her  will  was  prepared  by  him 
and,  as  he  testifies,  the  third  provision  of  her  will  was  in- 
tended to  operate  as  an  execution  of  the  power  of  appoint- 
ment created  by  the  ifv  ill  of  William  H.  Hollister,  in  favor  of 
Frances  S.  Furry,  to  the  extent  of  thirty-two  thousand  dol- 
lars. There  was  no  other  fund  or  estate  belonging  to  Mrs. 
Hollister  at  the  time  she  made  her  will  from  which  such 
fund,  or  any  part  thereof,  was  available. 

The  petition  for  the  probate  of  the  will  of  Philoclea  A* 
Hollister,  which  is  verified  by  the  defendant  Frederick  Hol- 
lister, sets  forth  that  the  probable  value  and  character  of  the 
property  of  her  estate  consists  of  personal  property  in  New 
York  state,  amounting  to  about  fifty  thousand  dollars,  evi« 
dently  referring  to  the  trust  fund,  and  other  personal  prop- 
erty in  Oregon,  amounting  to  about  one  thousand  dollars. 

In  due  time  these  executors,  as  such,  received  from  the 
Central  Trust  Company  the  sum  of  $1,673,  the  interest 
which  had  accumulated  upon  said  trust  fund  at  the  time  of 
the  death  of  Philoclea  A.  Hollister,  and  on  June  23,  1913, 
the  defendant,  Frederick  Hollister,  as  an  individual,  received 
from  and  receipted  to  said  Central  Trust  Company,  for  the 
sum  of  $39,014.57,  which  constituted  the  corpus  of  said  trust 
fund,  less  legal  charges  of  the  trustee. 

It  appears  that  this  last  amount  was  received  by  the  de- 
fendant from  the  Trust  Company  upon  the  theory  that  while 
the  testatrix,  Philoclea  A.  Hollister,  intended  by  the  third 
clause  of  her  will  to  bequeath  thirty-two  thousand  dollars  of 
the  trust  fund  to  her  daughter,  Frances  S.  Furry,  neverthe- 
less said  clause  was  ineffective  for  the  purpose,  and  the  de- 
fendant was  entitled  to  receive  the  same  as  residuary  legatee 
under  the  fourth  clause  of  her  will. 

It  should  here  be  stated  that  the  defendant»  shortly  after 
receiving  the  corpus  of  the  trust  fund,  paid  to  Frances  S. 
Furry  seven  thousand  dollars  from  it,  taking  at  the  time  a 
receipt  for  the  full  amount  of  thirty-two  thousand  doUara; 
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and  thereafter  regularly  paid  to  her^  interest  at  the  rate  of 
eight  per  eent  per  annum,  upon  the  principal  sum  of  twenty- 
five  thousand  dollars,  until  the  time  of  her  death. 

[1]  In  the  brief  of  appellant  it  is  claimed  that  as  the  de- 
fendant was  a  resident  of  Oregon,  the  superior  court  of  San 
Diego  County  was  without  jurisdiction  of  his  person,  and  was 
therefore  unauthorized  to  entertain  this  proceeding,  but  it  is 
a  sufficient  answer  to  this  contention,  waiving  other  con- 
siderations, that  so  far  as  the  record  in  this  case  is  concerned, 
it  appears  that  the  defendant  voluntarily  submitted  to  the 
jurisdiction  and  answered  to  the  merits  and,  without  objec- 
tion, went  to  trial,  and,  under  such  circumstances  it  may  not 
now  be  urged  that,  having  voluntarily  assented  to  the  trial 
upon  the  merits,  he  may  now  complain  of  an  adverse  judg- 
ment 

[2]  It  is  also  argued  in  appellant's  brief  that  the  court 
was  "without  jurisdiction  of  the  subject  matter  because,  as  is 
claimed,  the  moneys  or  credits  for  which  an  accounting  is 
sought  were  located  in  the  state  of  Oregon.  But  the  record 
does  not  show  where  these  moneys  or  credits  are  located. 
And,  even  if  such  funds  or  credits  were  beyond  the  terri- 
torial jurisdiction  of  the  California  courts,  the  jurisdiction 
would  not  necessarily  thereby  be  affected.  (1  C.  J.  627.) 
Of  course,  if  ancillary  letters  of  administration  upon  the 
estate  of  Frances  S.  Furry  had  been  issued  in  Oregon,  the 
California  courts  would  decline  to  take  jurisdiction  over 
funds  properly  payable  to  such  foreign  administrator.  But 
that  condition  is  not  shown  by  the  record  to  exist. 

[3]  In  our  opinion  the  third  clause  of  the  will  of  Phil- 
oclea  A.  Hollister  was  an  execution  of  the  power  of  appoint- 
ment provided  for  in  the  fourth  clause  of  the  will  of  William 
H.  Hollister;  but,  in  any  event,  the  circumstances  attending 
the  execution  of  her  will  and  the  fact  that  both  she  and  the 
defendant,  who  prepared  the  will,  understood  that  the  third 
clause  was  an  execution  of  the  power  of  appointment,  would 
be  sufficient  of  itself  to  raise  an  implied  or  constructive  trust 
against  the  defendant  Whether  the  defendant,  as  legal  ad- 
viser of  his  mother,  was  mistaken  in  his  understanding  as 
to  whether  said  third  clause  was  an  exercise  of  the  power  of 
appointment  is  unimportant,  for  it  would  be  in  the  highest 
degree  inequitable  and  not  to  be  countenanced  by  a  court  of 
equHgr,  to  permit  an  attorney  at  law,  under  whose  direction 
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and  suggestion  a  will  has  been  prepared,  to  himself  seize  and 
appropriate  a  part  of  the  estate,  which  the  testator  intended, 
and  which  the  attorney  himself  intended  at  the  time  the  will 
was  drawn,  to  go  to  another  legatee  or  devisee.  It  seems 
that  under  such  circumstances  the  attorney  might  well  be 
held  to  be  estopped  to  claim  such  bequest. 

As  has  been  pointed  out,  Philodea  A.  Hollister  died  leav- 
ing no  estate  whatever,  except  the  interest  which  had  ac- 
cumulated upon  this  trust  fund,  amounting  to  $1,673,  and, 
unless  the  third  provision  of  her  will  shall  be  held  to  be  an 
exercise  of  the  power  of  appointment,  there  is  nothing  what- 
ever upon  which  it  could  operate,  so  that  it  is  clear  from  the 
terms  of  the  will  itself,  taken  in  connection  with  known  facts 
as  to  the  extent  of  her  estate,  that  she  intended  to  exercise 
this  power,  to  the  extent  of  apportioning  thirty-eight  thou- 
sand dollars,  by  the  third  paragraph  of  her  will. 

The  trust  fund  was,  of  course,  a  part  of  the  estate  of 
William  H.  Hollister,  and  not  a  part  of  the  estate  of  Phil- 
odea A.  Hollister,  and  it  does  not  appear  from  the  record 
here  that  there  was  any  judicial  action  in  the  courts  of  New 
York,  directing  or  authorizing  the  payment  of  this  fund  by 
the  Central  Trust  Company,  but  it  does  appear  that  the  de- 
fendant received  and  has  retained  a  large  part  of  this  trust 
fund  to  which  he  has  no  right  whatever,  and  which  clearly 
now  constitutes  a  part  of  the  property  of  the  estate  of 
Prances  S.  Furry,  deceased. 

It  may  be  that  a  considerable  part  of  the  above  discussion 
is  unnecessary  to  the  decision  of  this  case,  in  view  of  the  fact 
that  no  attack  whatever  is  made  upon  the  findings;  and 
from  these  it  appears  that  the  plaintiff  was  entitled  to  the 
relief  prayed  for. 

In  addition  to  the  final  judgment  the  learned  trial  court, 
nine  days  before  judgment  was  rendered,  made  its  order 
directing  the  defendant  not  to  leave  the  county  of  San  Diego, 
or  the  jurisdiction  of  the  court,  before  making  payment  to 
plaintiff  of  the  sum  of  twenty-five  thousand  dollars,  with 
interest  thereon  at  the  rate  of  eight  per  cent  from  March  25, 
1914,  or  the  giving  of  security  therefor.  And  said  order 
directed  the  payment  of  said  sum  within  the  period  of  ten 
days  from  the  service  thereof.  The  notice  of  appeal  includes 
this  order,  but  in  view  of  the  fact  that  it  is  conceded  in  the 
briefs  that  the  defendant  left  the  state  without  complying 
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with  this  order,  it  is  unnecessary  to  further  notice  it,  other 
than  to  say  that  it  seems  to  have  been  improvidently  made, 
and  may  be  deemed  vacated. 

The  judgment  is  afSrmed;  the  plaintiff  to  have  his  costs 
on  appeaL 

Waste,  P.  J.,  and  Bichards,  X,  concurred. 


[Civ.  No.  2979.    Finit  Appellate  District,  Diyiaion  One.— Deeember  2, 

1919.] 

J.  H.  MILES,  Plaintiff  and  Respondent;  W.  I.  HOLLINQS- 
WORTH  et  al.,  Intervenors  and  Respondents,  v. 
WESLEY  CLARK  et  al.,  Defendants  and  Appellants; 
R.  E.  WELLS  et  al..  Defendants  and  Respondents. 

[1]  Building  Restrictions — ^Action  to  Estabush— Eyidenob— riNi>- 
iNos. — In  this  action  brought  under  the  provisions  of  section  738 
of  the  Code  of  Civil  Procedure  to  establish  an  estate  or  easement 
claimed  to  be  owned  by  plaintiff  and  intervenors  in  all  the  prop- 
erty embraced  within  a  certain  tract  of  land,  the  evidence,  con- 
sisting of  contracts  of  sale,  deeds,  statements  to  purchasers,  ad- 
vertisements, and  announcements  of  the  defendants,  was  sufficient 
to  support  the  finding  of  the  trial  court  that  the  restrictions  and 
building  scheme  upon  which  the  plaintiff  and  intervenors  based 
their  claim  were  fully  established,  and  were  made  binding  upon 
every  lot  in  the  tract. 

[2]  Id. — Covenants  Running  With  the  Land.— Restrictive  covenants 
inserted  in  deeds  as  part  of  a  general  building  scheme  affecting 
a  whole  tract  and  expressly  made  binding  on  every  lot  in  the 
tract  for  the  benefit  of  every  owner  run  with  the  land  for  the 
benefit  of  other  lots  in  the  tract. 

[S]  Id. — ^Limitation  of  Title  or  Geantob  to  Bsmaindeb  or  Tract. — 
Where  the  first  deeds  executed  by  the  owners  of  the  entire  tract 
eontained  restrictive  covenants  which  were  made  effective  against 
every  lot  in  the  tract,  they  limited  their  title  to  that  extent, 
and  established  the  restrictions  set  forth  as  appurtenant  to  the 
entire  tract,  and  they  could  not  thereafter  convey  a  greater  title 
than  they  had. 

1.    Building  restrictions  generally,  note,  95  Am.  BL  Sa|^  219. 
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[4]  Id. — CoNSTEUcnvi  Notice  to  Subsequent  Pubghasebs. — Pur- 
chasers of  lots  in  a  tract  which  are  subject  to  a  general  building 
scheme  are  charged  with  notice  of  the  existence  of  such  scheme 
and  that  the  tract  is  burdened  with  certain  easements  for  the 
benefit  of  other  lots  in  the  tract,  though  they  do  not  deraign 
title  through  a  deed  containing  the  restrictions,  where  they  de- 
raign title  through  the  common  grantors  who  created  the  restric- 
tions and  purchased  by  reference  to  a  map  on  file  which  indicated 
the  existence  of  a  building  scheme,  and  the  general  appearance 
and  character  of  the  tract  and  the  nature  of  the  improvements 
thereon  were  such  as  to  indicate  the  presence  of  some  character 
of  restrictions. 

[5]  Id. — Changed  Conditions  of  Neighborhood— Bemoval  or  Bb- 
STBiCTiONs. — The  fact  that  apart  from  and  surrounding  a  tract 
which  has  been  restricted  in  the  use  thereof  to  residence  purposes 
some  business  has  grown  up,  and  that  the  restricted  land  has 
become  more  valuable  in  consequence,  will  not  entitle  the  owners 
of  the  unsold  portion  of  the  original  tract  to  be  relieved  of  the 
restrictions   they  created. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  Fred  H.  Taft,  Judge.  Modified  and 
affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hunsaker  &  Britt,  Edwin  A.  Meserve,  Shirley  E.  Meserve, 
Gibson,  Dunn  &  Crutcher,  Hunsaker,  Britt  &  Edwards  and 
W.  E.  Mitchell  for  Appellants. 

Leon  F.  Moss  for  Plaintiff  and  Intervenors,  Bespondents. 

No  appearance  for  Defendants  and  Respondents. 

EEBBIOAN,  J. — This  is  an  action  brought  under  the  pro- 
visions of  section  738  of  the  Code  of  Civil  Procedure  to 
establish  an  estate  or  easement  claimed  to  be  owned  by  plain- 
tiff and  intervenors  in  all  the  property  embraced  within  a 
certain  tract  of  land  situated  in  the  city  of  Los  Angeles  and 
known  as  Westmoreland  Place.  The  claim  is  made  by  virtue 
of,  and  to  the  extent  of,  certain  building  restrictions  alleged 
to  have  been  established  by  defendants  Wesley  Clark,  E.  P. 

4.  Right  of  purchaser  of  property  to  enforce  common  restriction 
against  another  purchaser,  notes,  14  Aim.  Oas.  1021;  Ann.  Oaa. 
1913E,  822. 
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Bryan,  and  the  Huntington  Land  and  Improvement  Com- 
pany, 'which  restrictions,  it  is  claimed,  were  made  binding  on 
and  appurtenant  to  every  lot  in  said  tract.  Injunctive  re- 
lief was  also  sought  to  restrain  the  defendants  from  main- 
taining on  said  tract  certain  structures  consisting  of  large 
signboards  which,  it  is  alleged,  are  greatly  offensive  to  the 
sight,  and  the  maintenance  of  which  constitutes  a  breach  of 
the  claimed  restrictions. 

The  record  in  the  case  is  voluminous,  the  pleadings  alone 
occupying  more  than  four  hundred  pages  of  the  transcript. 
Such  of  the  facts  as  are  necessary  for  a  discussion  of  the  ease 
are  in  substance  as  follows: 

In  1894  defendants  Wesley  Clark  and  E.  P.  Bryan  were 
partners  in  the  real  estate  business  in  the  city  of  Los  An- 
geles. About  that  time  one  Ballerino  owned  a  quarter- 
section  of  land  adjoining  the  then  Los  Angeles  dty  limits, 
and  Clark  and  Bryan  purchased  fifty  acres  of  this  property, 
which  they  subdivided  and  platted  as  Clark  &  Bryan's  Lone 
Star  Tract,  and  from  time  to  time  sold  lots  therein.  They 
subsequently,  with  Henry  E.  Huntington,  purchased  the  re- 
maining 110  acres  owned  by  Ballerino,  which  they  divided 
into  three  additional  tracts.  These  tracts  were  designated, 
respectively,  Clark  &  Bryan's  Westmoreland  Tract,  Clark  & 
Bryan's  Bungalow  Bow,  and  Clark  &  Bryan's  Westmoreland 
Place.  Huntington,  Clark,  and  Biyan  each  owned  an  undi- 
vided one-third  interest  in  the  tracts,  the  title  to  which,  how- 
ever, stood  of  record  in  the  names  of  Wesley  Clark  and  E.  P. 
Bryan.  This  action  concerns  only  the  tract  designated  as 
Westmoreland  Place,  and  this  subdivision  contains  approxi- 
mately forty-one  acres. 

Immediately  after  the  purchase  of  the  land  the  work  of 
grading  and  improving  the  streets  and  sidewalks  was  entered 
upon  in  all  three  of  these  subdivisions,  and  Clark  &  Bryan 
thereupon  began  an  active  selling  campaign  in  disposing  of 
the  lots  in  the  Westmoreland  Tract  and  Bungalow  Bow.  No 
special  effort  was  made  by  them  to  effect  sales  in  Westmore- 
land Place,  it  being  their  intention  to  reserve  the  lots  in  this 
tract  until  after  they  had  completed  the  sale  of  the  lots  in 
the  other  subdivisions.  A  map  of  Westmoreland  Place  was, 
however,  prepared  in  1902,  but  it  was  not  filed  until  Decem- 
ber, 1904.  This  map  shows  a  division  of  this  tract  into  large 
lots,   sixty-five  in  number,   the  minimum  size  of  which  is 
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one  hundred  feet  frontage  by  two  hundred  feet  in  depth. 
Two  of  them  have  frontages  of  175  feet  and  three  of  150 
feet.  All  of  the  lots  face  on  private  streets  within  the  tract. 
On  one  side  thereof  high  and  ornamental  fences  and  walls 
have  been  constructed  on  the  street  frontages  adjoining  the 
tract,  with  massive,  ornamental  gate  entrances  on  those 
streets.  The  roads  of  the  tract  are  graded  and  macadamized, 
cement  curbs  and  sidewalks  are  constructed,  and  an  at- 
tractive lighting  system  has  been  installed;  parking  spaces 
between  the  curbs  and  sidewalks  are  laid  out,  and  the  lota 
themselves  are  planted  with  palms  and  ornamental  trees. 
Private  roadways  are  inclosed  by  means  of  chains,  and  alto- 
gether the  tract  as  shown  by  the  exhibits  presents  a  hand- 
some and  exclusive  subdivision  upon  which  costly  and  pala- 
tial residences  have  been  erected. 

The  complaint  alleges  and  the  court  found  that  the  defend- 
ants designed  this  tract  and  offered  the  same  for  sale  in  lots 
to  be  used  exclusively  as  first-class  residence  property,  and 
that  certain  conditions,  limitations,  reservations,  and  restric- 
tions and  covenants  were  established,  to  apply  to  the  entire 
tract,  in  order  forever  to  restrict  the  property  for  and  as 
exclusive  first-class  residence  property,  and  to  restrict  the 
use  thereof  to  and  for  the  purpose  expressed.  It  is  also  al- 
leged and  found  by  the  court  that  the  tract  as  so  improved 
was  and  is  of  great  beauty  and  distinction,  except  as  the 
same  is  impaired  by  signboards  erected  thereon  by  defend- 
ants; that  it  is  conveniently  located  in  the  city  of  Los  An- 
geles, and  well  adapted  to  and  for  the  purpose  for  which  it 
was  designed. 

It  is  further  alleged  and  found  that  immediately  after  the 
filing  of  the  plat  defendants  placed  the  lots  on  the  market 
for  sale  subject  to  certain  conditions,  limitations,  reserva^ 
tions,  restrictions,  and  covenants  in,  to,  and  concerning  each 
and  all  the  lots  and  the  title  thereto,  and  that  prior  to  the 
sale  of  any  of  the  lots  defendants  established  certain  re- 
strictive covenants,  and  sold  and  conveyed  lots  in  conformity 
therewith.  The  restrictions  alleged  and  established  by  the 
plaintiff  are  as  follows : 

**1.  That  each  and  every  lot  and  parcel  of  land  included 
in  said  tract  shall  be  used  for  residence  purposes  exclusively; 
that  no  building  or  structure  pertaining  to  or  for  the  oon- 
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duct  of  business  of  any  kind  whatsoever  shall  ever  be  erected 
thereon. 

2.  That  no  residence  of  less  than  two  full  stories  above 
the  basement  shall  ever  be  erected  or  placed  upon  said  prem- 
ises, and  that  no  residence  shall  be  erected  or  placed  upon 
said  premises  that  shall  cost  less  than  fifteen  thousand  dol- 
lars. 

3.  That  any  residence  to  be  built  upon  said  premises  shall 
front  upon  the  private  driveways  shown  upon  said  plat,  and 
that  the  front  line  of  such  residence,  including  porch  or 
piazza,  but  not  including  front  steps,  shall  be  placed  on  a 
line  sixty  feet  from  the  front  line  of  said  properly;  that 
said  front  line  of  said  property  shall  be  considered  to  be 
nineteen  feet  from  the  outside  of  the  street  curb;  that  no 
building  shall  ever  be  placed  on  said  premises  nearer  to  said 
front  line  of  said  property  than  said  designated  line. 

4.  That  no  fence  or  wall  on  the  side  line  of  any  lot  or 
parcel  of  land  situated  in  said  tract  in  front  of  said  house 
line  shall  ever  be  built  or  placed  of  a  greater  height  than 
four  feet  from  the  ground. 

5.  That  no  more  than  one  residence  shall  ever  be  erected 
or  placed  or  allowed  to  be  upon  any  lot  in  said  tract. 

6.  That  no  double  house  or  tenement  house,  that  no  flat 
nor  any  kind  of  a  residence  except  a  residence  designed  for 
use  as  a  single  residence,  shall  ever  be  erected  or  placed 
upon  any  of  said  lots. 

7.  That  no  oil  well  shall  ever  be  bored  or  operated  upon 
any  part  of  said  premises;  that  no  derrick  nor  machinery 
for  conducting  any  kind  of  business  whatever  shall  ever  be 
erected  or  placed  upon  any  portion  of  said  premises. 

8.  That  no  residence  shall  be  erected  upon  any  lot  in  said 
premises  nearer  than  fifteen  feet  to  the  north  and  south  (or 
side)  lines  of  said  lots,  not  including  steps  and  porte- 
cochere. 

9.  That  no  transfer  or  lease  of  any  portion  of  said  prem- 
ises shall  ever  be  made  to  anyone  otiier  than  to  a  person  of 
the  Caucasian  or  white  race. 

10.  That  upon  a  breach  of  either  or  any  one  of  the  fore- 
going conditions,  title  to  any  property  conveyed  in  said  tract 
by  said  defendants,  and  to  the  whole  thereof,  shall  become  at 
once  divested  from  the  owner  thereof,  his  heirs  or  assigns, 
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and  shall  revert  to  and  revest  in  said  defendants  Wesley 
Clark  and  £.  P.  Bryan,  their  heirs  and  assigns. 

11.  That  said  tract  is  intended  to  be  used  exclusively  as  a 
first-class  residence  property,  and  that  each  and  every  con- 
dition, limitation,  reservation,  restriction,  and  covenant  above 
set  out  is  intended  for  and  is  for  the  benefit  of  each  and 
every  lot  in  said  tract,  and  of  the  owners  thereof,  and  that  a 
breach  of  any  one  of  said  conditions,  limitations,  reserva- 
tions, restrictions,  and  covenants  may  be  enjoined  or  pre- 
vented by  any  person  owning  any  property  in  said  tract'' 

The  first  sale  of  any  lot  in  the  tract  was  made  to  the 
respondent  George  P.  Thresher  in  1904.  At  the  time  of  this 
transaction  no  map  of  Westmoreland  Place  was  recorded. 
The  map  having  subsequently  been  filed,  a  deed  was  ex- 
ecuted with  reference  thereto  in  January,  1905,  and  it  con- 
tained the  restrictions  above  recited.  Thresher  expended 
fifty-five  thousand  dollars  on  the  lot  and  in  building  and  fur- 
nishing his  home.  The  next  sale  was  made  to  the  Los  An- 
geles Building  Company,  of  which  Thresher  was  vice-presi- 
dent. This  deed,  although  dated  October,  1904,  was  not 
executed  until  January,  1905.  Defendants  Clark  and  Bryan 
inserted  in  this  deed  the  same  restrictions,  as  conditions 
subsequent,  which  appear  in  the  Thresher  deed,  except  that 
by  the  conditions  in  the  Thresher  deed  no  reaidence  could  be 
built  on  the  property  costing  less  than  fifteen  thousand  dol- 
lars, while  by  the  conditions  in  the  Los  Angeles  Building 
Company's  deed  the  limit  of  cost  was  raised  to  twenty-five 
thousand  dollars.  Plaintiff  Miles  has  succeeded  to  this  prop- 
erty. 

In  1904,  both  Clark  and  Bryan  were  engaged  in  the  ereo- 
tion  of  residences  for  themselves  in  Westmoreland  Place. 

By  two  deeds  dated  and  recorded  in  December,  1904, 
Bryan  and  wife  conveyed  to  Clark,  and  by  deed  dated  and 
recorded  on  the  same  day  Clark  and  wife  conveyed  to  Br>'an 
certain  of  the  lots  located  in  the  tract.  Both  these  deeds 
contained  the  conditions  subsequent  which  appear  in  the 
Thresher  deed. 

On  November  7,  1906,  Clark  &  Bryan  dissolved  their  part- 
nership, and  made  a  division  between  themselves  of  the  unsold 
frontage  in  Westmoreland  Place,  Clark  and  his  wife  quit- 
claiming to  Bryan,  and  Biyan  and  wife  to  Clark,  their  segre- 
gated portions.    The  parcels  allotted  to  Clark  included  the 
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lots  Huntington  was  to  have  as  his  share,  and  by  the  latter 's 
direction  Clark  and  his  wife  conveyed  this  property  to  the 
Huntington  Land  and  Improvement  Company. 

The  next  conveyance  was  made  by  Bryan  to  A.  P.  Johnson 
by  deed  dated  December  11,  1907.  The  conditions  subse- 
quent contained  therein  are  limited  as  to  time  and  are  other- 
wise at  variance  with  those  recited  in  the  Thresher  deed, 
under  which  it  is  claimed  irrevocable  servitudes  were  estab- 
lished. In  1908,  Clark  and  his  wife  by  deed  conveyed  to 
the  Wesley  Clark  Investment  Company  the  lots  which  were 
apportioned  to  Clark  on  the  dissolution  of  the  partnership 
above  mentioned.  Thereafter  a  conveyance  was  made  by 
Bryan  to  intervenor  Hattie  J.  HoUingsworth.  This  deed 
contains  substantially  the  same  restrictions  as  the  Thresher 
deed,  but  does  not  contain  the  express  covenant  making  the 
restrictions  binding  on  all  the  lots  in  the  tract.  The  price 
paid  for  this  lot  was  $15,625.  Subsequently  Bryan  made 
another  sale  to  defendant  W.  F.  Young.  This  deed  contains 
a  condition  subsequent  radically  different  from  those  of  the 
Thresher  deed,  and  the  restrictive  covenants  therein  provided 
for  expire  in  January,  1916.  On  February  6,  1911,  an  agree- 
ment was  entered  into  by  Clark,  Bryan,  and  the  Huntington 
Land  and  Improvement  Company  changing  the  restrictions 
with  reference  to  the  tract.  The  building  conditions  pro- 
vided for  by  this  agreement  are  substantially  the  same  as 
those  contained  in  the  Thresher  deed,  except  that  a  portion 
of  the  frontage  is  omitted  therefrom,  and  they  are  made  to 
expire  in  1925.  Subsequent  to  the  execution  of  this  agree- 
ment Clark,  in  March,  1911,  sold  a  lot  to  intervener  Carr 
and  his  wife  for  the  sum  of  twenty-two  thousand  five  hun- 
dred dollars.  This  deed  recites  that  the  conveyance  is  made 
subject  to  the  agreement  entered  into  by  defendants  Clark, 
Bryan,  and  the  Huntington  Company  in  1911.  Thereafter 
an  additional  small  frontage  was  purchased  for  the  Carr 
home  from  the  Huntington  Company  for  the  sum  of  two 
thousand  five  hundred  dollars.  This  conveyance  was  made 
subject  to  the  same  restrictions  imposed  on  the  other  lot  and 
were  in  conformity  with  the  agreement  of  1911.  A  home 
was  built  by  Carr  and  his  wife  upon  this  subdivision  at  an 
expense  of  sixty-five  thousand  dollars,  exclusive  of  the  cost 
of  the  land  and  of  the  furnishinofs.  In  November,  1912,  the 
Clark  Investment  Company  sold  to  defendant  Wells  a  lot 
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in  the  tract  upon  conditions  subsequent,  imposing  restric- 
tions radically  different  from  any  of  the  other  conveyances 
above  recited,  and  Bryan  conveyed  to  his  daughters  certain 
lots  by  way  of  gift,  the  deeds  to  which  contained  no  reser- 
vations whatever. 

By  a  contract  dated  November,  1912,  and  acknowledged 
and  recorded,  defendants  Wesley  Clark,  B.  P.  Bryan,  and 
Huntington  Land  and  Improvement  Company  agreed  to  re- 
scind their  restriction  agreement  of  February,  11,  1911, 
and  thereafter  in  April  or  May,  1913,  Westmoreland  Place 
was  placarded  with  large  signboards,  over  the  name  Clark, 
Bryan,  and  the  Huntington  Land  and  Improvement  Com- 
pany, offering  the  property  in  that  tract  for  sale  for  apart- 
ment houses  and  hotel  purposes.  At  the  same  time  the  Los 
Angeles  papers  contained  large  advertisements  announcing 
this  fact.  This  action  was  thereupon  brought  by  plaintiff 
and  interveners,  who  own  and  occupy  expensive  residences 
on  their  respective  lots  situated  in  Westmoreland  Place. 

Judgment  went  in  their  favor,  and  under  its  terms 
plaintiff  recovered  judgment  by  which  aU  the  lots  in 
Westmoreland  Place  are  impressed  with  the  common  form  of 
restrictions  heretofore  recited,  and  an  easement  to  have  such 
restrictions  observed  by  every  lot  owner  in  favor  of  eveiy  other 
lot  owner  in  the  tract.  A  different  judgment,  hereinafter 
referred  to,  was  rendered  as  to  intervenors  Carr  and  wife. 
We  will  first  discuss  the  judgment  in  favor  of  plaintiff. 

As  ground  for  a  reversal  of  this  judgment  it  is  first  urged 
that  the  evidence  is  insufficient  to  sustain  the  finding  that 
any  general  plan  of  restrictions  was  ever  established  or  put 
into  effect  binding  upon  the  title  to  all  of  the  lots  in  the 
tract.  It  is  not  seriously  contended,  nor  could  it  be,  that 
originally  it  was  not  the  intention  of  Clark  and  Bryan  to 
create  a  restricted  tract  and  to  provide  for  high-class  build- 
ing restrictions  therein,  and  to  establish  what  courts  have 
denominated  a  general  building  scheme;  but  it  is  claimed 
that  such  intention  is  insufficient  to  fasten  such  a  scheme 
on  the  title  to  real  property,  and  that  a  common  form  of 
restriction,  before  it  can  be  made  a  part  of  the  title  to  each 
lot,  must  in  some  way  acquire  a  definite  character;  that  its 
nature,  as  apart  from  its  fixation  on  the  lots,  must  have  been 
definitely  ascertained,  and  that  when  common  grantors,  as 
here,  convey  certain  lots  subject  to  restrictions,  and  certain 


Digitized  by  VjOOQ IC 


Dec.  1919.]  Miles  v.  Clabk.  547 

other  lots  freed  therefrom,  sueh  a  course  of  conduct  nega- 
tives the  establishment  of  any  general  building  scheme  for 
the  entire  tract,  and  is  insufficient  to  put  subsequent  pur- 
,chasers  upon  notice,  in  the  absence  of  proof,  that  they  bought 
xTvith  knowledge  of  the  restrictions  and  building  scheme. 

[1]  We  are  of  the  opinion  that  the  evidence  fully  sup- 
ports the  judgment  in  this  particular.  The  claimed  restric- 
tions were  created  and  sufficiently  established  by  the  provi- 
sions of  the  covenant  contained  in  the  contract  between  Clark 
and  Bryan  and  the  Threshers,  in  the  Thresher  deed,  in  the 
deed  to  the  Los  Angeles  Building  Company,  and  in  the  re- 
spective deeds  whereby  Clark  and  Bryan  conveyed  to  one 
another  their  respective  home  sites  in  the  tract,  and  by  other 
acts  on  the  part  of  Clark  and  Bryan  hereinafter  referred  to. 
The  building  scheme  with  reference  to  the  tract  is  further 
established  by  the  map  thereof  filed  by  Clark  and  Bryan 
which  contains  the  statements  that  no  part  of  the  property 
is  intended  to  be  used  or  is  dedicated  to  public  use,  but  that 
the  private  driveways  indicated  on  the  map  are  reserved  for 
the  perpetual  and  irrevocable  use  of  the  owners  of  the  lots, 
their  heirs  and  grantees,  as  appurtenant  to  the  lots,  and  the 
owners  thereof.  The  contract  and  the  five  deeds  above  re- 
ferred to  each  sets  forth  in  numbered  paragraphs  the  con- 
ditions and  restrictions  which  constitute  the  building  scheme 
for  the  tract,  followed  by  the  provision  that  upon  a  breach 
of  any  of  the  restrictions,  title  to  the  property  shall  revert 
to  defendants ;  after  which  each  instrument  contains  a  clause 
expressly  making  the  restrictive  covenants  binding  upon 
every  lot  in  the  tract  for  the  benefit  of  every  owner. 

We  are  referred  to  other  evidence  in  the  record  as  going 
to  establish  the  existence  of  the  building  scheme.  This  evi- 
dence consists  of  statements  of  defendants  to  the  purchasers ; 
of  written  copies  of  the  building  restrictions  delivered  to 
them :  by  signboards  erected  on  the  property  announcing  the 
high-grade  restrictions;  by  written  and  printed  documents 
referring  to  the  scheme;  by  an  extensive  line  of  advertise- 
ments, and  also  by  other  declarations  on  the  part  of  defend- 
ants Claik  &  Bryan,  both  oral  and  written.  We  do  not  deem 
a  review  of  this  evidence  necessary.  It  is  sufficient  to  say 
that  the  evidence  as  a  whole  fully  supports  the  finding  of  the 
trial  court  that  the  claimed  restrictions  and  building  scheme 
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were  fully  established,  and  were  made  binding  upon  every 
lot  in  the  tract. 

[2]  The  principle  that  covenants  of  the  character  here 
involved  operate  as  a  covenant  running  with  the  land  for  the 
benefit  of  other  lots  in  the  tract  is  well  established  and  recog- 
nized in  this  state.  (Los  Angeles  etc.  Co.  v.  Southern  Pacific 
B.  B.  Co.,  136  Cal.  48,  [68  Pac.  308] ;  Hunt  v.  Jones,  149 
Cal.  301,  [86  Pac.  686] ;  Firth  v.  Marcovich,  160  Cal.  260, 
[Ann.  Cas.  1912D,  1190,  116  Pac.  729] ;  Alderson  v.  Cutting, 
163  Cal.  504,  [Ann.  Cas.  1914A,  1,  126  Pac.  151] ;  Partcer  v. 
Kenworthy,  181  CaL  783,  [183  Pac.  950].) 

Appellants  further  contend  that  the  evidence  fails  to  show 
that  the  defendants  Young,  Johnson,  and  Waldberg,  to  whom 
lots  in  the  tract  were  conveyed  by  Clark  &  Bryan  subsequent 
to  the  execution  of  the  instruments  relied  on  to  estabUah  the 
restrictions,  had  any  notice  thereof.  Defendant  Young  did 
not  complain  of  the  existence  of  the  restrictions,  and  the 
action  as  to  him  was  dismissed.  Defendant  Johnson  had 
actual  notice  of  facts  in  relation  thereto  sufficient  to  put  a 
prudent  man  upon  inquiry.  In  addition  thereto,  both  he 
ond  defendant  Waldberg,  in  our  opinion,  were  bound  with 
constructive  notice.  [3]  The  deeds  executed  by  Clark  & 
Bryan,  whereby  the  restrictive  covenants  were  made  effective 
against  every  lot  in  the  tract,  limited  the  title  of  the  owners 
to  that  extent,  and  established  the  restrictions  set  forth  as 
appurtenant  to  the  entire  tract,  and  they  could  therefore  con- 
vey no  greater  title  than  they  had. 

[4]  Appellants  insist,  however,  that  they  were  only  bound 
with  constructive  notice  of  those  things  which  were  within 
the  course  of  the  title  to  the  land.  While  it  is  true  that 
these  defendants  did  not  deraign  title  through  a  deed  con- 
taining the  restrictions,  they  did  deraign  title  through  the 
same  grantors,  the  principal  defendants  herein,  who  them- 
selves created  the  conditions.  The  deeds  executed  by  their 
grantors  limiting  their  title  were  of  record.  Mere  ordinary 
prudence  would  have  dictated  an  examination  of  these  deeds 
to  ascertain  if  the  remaining  lots  were  affected  by  them. 
The  map  of  the  tract  was  on  file,  and  the  sales  were  made 
with  reference  thereto,  and  it  expressly  indicated  the  exist- 
ence of  a  building  scheme.  Under  these  circumstances  we 
are  of  opinion  that  the  documents  of  record  constituted  con- 
structive notice  not  only  of  the  existence  of  the  building 
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Bcheme,  but  also  that  the  tract  was  burdened  with  certain 
easements.  (Holt  v.  Fleishman,  75  App.  Div.  593,  [78 
N.  Y.  Supp.  647] ;  King  v.  Umon  Trust  Co.,  226  Mo.  351, 
[126  S.  W.  415];  Smith  v.  Oraham,  161  App.  Div.  803, 
[147  N.  T.  Supp.  773];  Guaranty  Realty  Go.  v.  Becre- 
ation  Oun  Club,  12  CaL  App.  383,  [107  Pac  625].)  In 
addition  thereto,  the  general  appearance  and  character 
of  the  tract,  and  the  nature  of  the  improvements  thereon, 
ought  to  indicate  to  one  interested  the  presence  of  some  char- 
acter of  restrictions.  (TaUmadge  v.  East  Biv&r  Bank,  26 
N.  Y.  111.) 

[5]  Appellants  further  urge  as  ground  for  reversal  that 
the  character  of  the  property  in  the  neighborhood  surround- 
ing the  tract  has  so  changed  since  the  time  when  plaintiff 
and  intervenors  claim  that  a  general  scheme  of  restrictions 
had  been  established  and  imposed  upon  the  land  that  it 
would  be  inequitable  to  enforce  it,  even  assuming  it  to  exist, 
and  in  this  connection  they  claim  that  the  evidence  shows 
that  many  apartment  houses  and  business  establishments 
have  been  located  in  the  vicinity  of  the  tract,  and  that  by 
reason  of  such  change  of  surroundings  the  property  is  no 
longer  valuable  or  available  for  the  high-class  residences  of 
the  character  specified  in  the  restrictions  and  erected  on  the 
property,  the  lots  being  worth  five  times  as  much  for  the 
semi-business  purpose  of  apartment  houses  and  hotels. 

It  is  undoubtedly  true  that  the  authorities  support  the 
proposition  that  where  there  has  been  a  change  in  the  uses 
to  which  property  in  the  neighborhood  is  being  put,  so  that 
such  property  is  no  longer  residence  property,  it  would 
be  oppressive  and  inequitable  to  give  effect  to  restrictions 
where  the  changed  condition  of  the  locality  has  resulted  from 
other  causes  than  their  breach.  {Los  Angeles  Terminal  Land 
Co.  V.  Southern  Pacific  B.  B.,  136  Cal.  36,  [68  Pac.  308] ; 
Trustees  of  Columbia  Cottege  v.  Thatcher,  87  N.  Y.  311,  [41 
Am.  Rep.  365];  Jackson  v.  Stevenson,  156  Mass.  496,  [32 
Am.  St.  Rep.  476,  31  N.  E.  691].)  No  such  situation,  how- 
ever, is  here  presented.  No  radical  change  in  the  tract  or 
its  vicinity  is  shown  by  the  record.  On  the  contrary,  the 
evidence  supports  the  finding  that  there  has  been  no  un« 
favorable  change,  but  rather  that  the  property  has  improved. 
The  fact  that  apart  from  and  surrounding  the  tract  some 
business  has  grown  up,  and  that  the  land  has  become  more 


Digitized  by  VjOOQ IC 


550  Miles  v.  Clark.  [44  Cal.  App. 

valuable  in  consequence,  in  no  manner  entitles  defendants  to 
be  relieved  of  the  restrictions  they  have  created.  This  con- 
dition is  but  the  natural  result  of  the  improvement  of  the 
various  tracts,  and  the  fact  that  the  property  may  have  be- 
come more  valuable  thereby  for  business  purposes  is  imma- 
terial. (Thompson  v.  Langan,  172  Mo.  App.  64,  [154  S.  W. 
808] ;  Evans  v.  Foss,  194  Mass.  513,  [11  Ann.  Gas.  171,  9 
L.  R.  A.  (N.  S.)  1039,  80  N.  E.  587] ;  Beed  v.  Hazard,  187 
Mo.  547,  [174  S.  W.  111].)  Courts  in  such  cases  are  not 
controlled  exclusively  by  money  value,  but  may  protect  a 
home.  (Iselin  v.  Flynn,  90  Misc.  Rep.  164,  [154  N.  Y.  Supp. 
133] ;  Spahr  v.  Cope,  143  Mo.  App.  114,  [122  S.  W.  379].) 

If  we  are  correct  in  our  conclusion  concerning  the  estab- 
lishment of  the  restrictive  covenants,  all  of  the  property  of 
the  parties  in  the  tract,  including  the  interveners,  is  equally 
charged  with  the  burdens  thus  imposed,  and  the  same  judg- 
ment should  have  been  rendered  against  all.  The  judgment 
as  rendered  in  favor  of  plaintiff  and  others  imposes  per- 
petual restrictions  and  an  easement  binding  upon  all  the  lots 
in  the  tract,  while  the  judgment  in  favor  of  intervenors  Carr 
and  wife  simply  imposes  on  their  lots  the  restrictions  pro- 
vided for  in  their  deeds,  which  are  in  conformity  with  those 
established  by  Clark,  Bryan,  and  the  Huntington  Land  Com- 
pany under  their  agreement  of  February  6,  1911,  the  terms 
of  which  limited  the  established  restrictions  in  the  manner 
hereinbefore  set  forth. 

The  judgment,  therefore,  is  modified  so  as  to  make  the 
restrictions  and  easements  as  established  by  the  original 
deeds  as  heretofore  recited  binding  on  and  appurtenant  to 
every  lot  in  the  tract. 

Our  attention  has  been  called  to  the  fact  that  by  inad- 
vertence the  eighth  restriction  contained  in  the  covenants, 
relating  to  side-lines,  has  been  incorrectly  incorporated  in  the 
judgment.  This  is  a  matter  that  may  be  remedied  by  the 
trial  court. 

For  the  reasons  given,  the  judgment  as  modified  will  stand 
affirmed,  plaintiff  and  intervenors  other  than  Carr  and  wife 
to  recover  costs. 

Waste,  P.  J.,  and  Richards,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
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by  the  supreme  court  on  January  29,  1920,  and  the  following 
opinion  then  rendered  thereon: 

THE  COURT. — In  denying  a  hearing  in  this  court  after 
decision  by  the  district  court  of  appeal  of  the  first  appellate 
district,  division  one,  we  do  not  wish  to  be  considered  as  ap- 
proving any  modification  of  the  judgment  of  the  lower  court 
in  favor  of  the  intervenors  Carr.  No  complaint  on  this  point 
is  made  in  the  petition  for  hearing  in  this  court,  and  for 
that  reason  we  have  not  considered  the  same. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  tern,, 
who  was  absent. 


[Civ.  No.  8023.    Second  Appellate  District,  Division  Two. — December  2, 

1919.] 

MELQUIADES  MORENO  et  al.,  Respondents,  v.  LOS 
ANGELES  TRANSFER  COMPANY  (a  Corpora- 
tion),    Appellant. 

[1]  Negligence — Injuby  to  Employee — Payment  by  Insubancb  Cab- 
BiEB — Bight  to  Join  as  Plaintitf — Awabd  by  Commission  not 
Condition  Peecedent. — The  liability  of  the  employer  or  its  in- 
surance carrier  to  pay  compensation  is  created  by  the  Workmen's 
Compensation  Act  and  not  by  the  award  of  the  commission;  there- 
fore, the  making  of  an  award  by  the  commission  does  not  con* 
stitnte  a  condition  precedent  to  the  right  of  the  insurance  carrier 
who  has  paid  the  compensation  to  the  injured  employee  to  join 
with  the  latter  as  plaintiff  in  an  action  to  recover  damages  from 
the  party-  by  whose  negligence  the  injury  was  caused. 

[2]  L). — Oooxjpation  of  Place  of  Dangeb—Duty  to  Bepbain. — A 
person  riding  on  a  steam  roller  as  helper,  and  to  assist  the  driver 
generally,  but  not  having  anything  to  do  with  the  actual  opera- 
tion or  driving  of  the  roller,  or  any  control  over  the  driver,  is 
not  required  to  refrain  from  occupying  a  position  on  the  roller 
that  can  only  become  a  place  of  danger  by  reason  of  the  negli- 
gence of  another. 

[8]  Id. — Failube  to  Assume  That  Another  Would  Violate  Law — 
Injuby — Contbibutoby    Negligence.— Such   a    person   is   justified 

3.    Bule  of  road  governing  vehicles  proceeding  in  the  same  direction, 
note,  41  Ii.  S.  A.  (K.  S.)  337. 
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in  assaming  that  another  person  proceeding  on  the  same  street 
will  obey  the  law;  and  where  he  is  injured  through  the  negli- 
gence of  the  driver  of  a  baggage  truck  in  cutting  in  too  quicklj 
to  the  left  and  ahead  of  the  steam  roller,  contrary  to  the  pro- 
visions of  the  state  Motor  Vehicle  Act,  he  cannot  be  charged 
with  contributory  negligence  because  he  omitted  to  assume  that 
another  would  thus  violate  the  law. 

[4]  Id. — Negligence  op  Driver  of  Steam  Rollbr— Not  Imputed  to 
Helper. — Where  such  injured  person  was  acting  merely  as  an 
assistant  to  the  driver  of  the  steam  roller,  having  nothing  to  do 
with  the  actual  operation  or  driving  of  the  roller,  nor  any  con- 
trol over  the  driver,  the  negligence  of  the  driver,  if  any  there 
was,  cannot  be  imputed  to  him. 

[5]  Id. — Action  por  Damages — Failure  to  Observe  Tratfio  Bulb — 
Testimony  op  Driver — Directed  Verdict. — In  an  action  for 
damages  by  such  injured  person  against  the  owner  of  the  bag- 
gage truck  which  caused  the  injury,  the  testimony  of  the  driver 
of  defendant's  truck  that  he  saw  the  plaintiff  on  the  steam  roller 
and  that  he  would  have  missed  the  roller  altogether  if  the  plain- 
tiff's legs  had  not  been  sticking  over  the  side  would  justify  the 
eourt  in  directing  a  verdict  for  the  plaintiff. 

[6]  Id. — ^Measure  op  Damages — Province  op  Jury. — In  such  an  action 
the  amount  of  damages  to  be  awarded  to  the  plaintiff  is  com- 
mitted to  the  unbiased  judgment  of  the  jury,  and  when  it  ap- 
pears that  that  judgment  has  been  fairly  obtained,  such  judg- 
ment must  govern,  unless  the  damages  awarded  are  so  obviously 
disproportionate  to  the  injury  shown  to  have  been  sustained  as 
to  warrant  the  belief  that  the  jury  must  have  been  influenced  by 
passion,  partiality,  or  prejudice,  or  misled  by  some  mistaken  view 
of  the  merits  of  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.     Chaa.   Monroe,  Judge.     AfBrmed. 

The  facts  are  stated!  in  the  opinion  of  the  court. 

Gray,  Barker  &  Bowen,  Hickcox  &  Crenghaw  and 
Wheaton  A.  Gray  for  Appellant 

George  J.  Denis  and  George  W.  McDill  for  Respondents. 

THO^IAS,  J. — In  this  action  plaintiffs  seek  to  recover 
from    the    defendant    damages    for    personal    injuries    sus- 

5.  Liability  of  owner  of  automobile  for  acts  of  agent  or  chanffonr, 
notes,  10  Ann.  Cas.  732;  12  Aim.  Caa.  972;  Ann.  Caa,  1914C,  1087; 
A.iin.  Cas.  liJinO,  476;  Ann.  Cas.  i916A.  659;  Ann.  Cm.  1917D,  1001  j 
Ann.  Caa.   1918D,  241,   1134. 
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tained  by  plaintiff  Moreno  by  resuson  of  the  alleged  neg- 
ligence of  an  employee  of  defendant.  The  case  was  tried 
before  a  jury.  Verdict  was  rendered  in  favor  of  plain- 
tiffs for  the  som  of  ten  thousand  dollars,  and  judgment 
entered  accordingly.  There  was  a  motion  for  new  trial, 
which  was  denied.  The  appeal  is  from  the  judgment 
alone. 

It  api>ears  that  on  the  day  of  tiie  accident  the  plaintiff 
Moreno  was  employed  by  the  Fairchild-Gilmore- Wilton 
Company,  and  had  been  dfetailed  by  a  foreman  of  that 
company  to  go  as  a  helper  with  one  of  its  steam-roller 
drivers  to  assist  the  latter  in  moving  a  heavy  steam  roller. 
As  such  helper  his  duties  were  to  care  for  traffic  He  rode 
on  the  roller.  It  was  his  dfuty  to  get  off  and  hold  horses 
when  they  became  frightened  on  account  of  the  noise  of 
the  steam  roller,  and  to  assist  the  driver  generally.  He 
had  nothing  to  do  with  the  actual  operation  or  driving 
of  the  roller,  and  had  no  control  over  the  driver.  As  al- 
ready intimated,  at  the  immediate  scene  of  the  accident 
Moreno  was  riding  upon  the  frame  of  the  left  front  end 
of  the  steam  roller,  and  just  above  the  left  end  of  the 
front  roller.  His  legs  were  hanging  over  the  side,  but 
his  face  was  turned  toward  the  front,  he  being  engrossed 
with  the  dtities  of  his  employment.  The  steam  roller  was 
being  driven  at  a  speed  of  about  three  miles  an  hour.  A 
baggage  truck  of  the  defendant  was  proceeding  on  the 
same  street  and  in  the  same  direction,  and  on  the  same 
side  of  the  street.  Witnesses  testified  that  the  driver  of  the 
ba^age  truck  was  driving  at  a  rate  of  about  twenty  miles 
an  hour,  although  the  driver  himself  claimed  that  he  was 
not  going  to  exceed  six  or  seven  miles  an  hour.  In  at- 
tempting to  x>a88  in  front  of  the  steam  roller  he  cut  in  and 
collided  with  the  left  front  comer  of  the  roller,  severely 
crushing  Moreno's  left  leg  below  the  knee,  and  causing 
a  compound  comminuted  fracture  of  the  tibia  and  a  com- 
pound fracture  of  the  fibula,  many  fragments  of  the  tibia 
later  coming  out  of  the  leg.  Moreno  was  confined  to  the 
hospital  for  several  months.  As  a  result  of  the  accident  the 
injured  leg  was  left  shortened  about  three-fourths  of  an  inch, 
the  shortening  taking  place  in  the  tibia,  and  which,  in 
relation  to  the  fibula,  caused  certain  other  serious  com- 
plications   of    a    permanent    nature — ^the    disarrangement 
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of  the  relative  normal  position  of  the  ends  of  the  two 
bones  somewhat  dislocating  them  and  causing  the  fibula 
to  press  up  at  the  top  and  down  at  the  bottom,  tending  to 
turn  the  foot  over  outwardly,  thereby  pressing  at  the  side 
of  the  leg,  and  causing  pain  at  several  places  whenever  the 
leg  is  used.  Little  weight  can  be  put  upon  the  foot  of 
the  injured  leg,  Moreno  being  unable  to  walk  without  the 
aid  of  a  cane.  The  injury  is  permanent,  and  Moreno  will 
probably  never  be  able  to  do  manual  labor — the  only  kind 
of  labor  which  his  training  permitted  him  to  do. 

Compensation  under  the  Workmen's  Compensation  Act 
[Stats.  1917,  p.  831]  was  afterward  paid  to  Moreno  by  the 
Commonwealth  Bonding  &  Casualty  Insurance  Company, 
the  insurance  carrier  of  Moreno's  employer,  and  the  action 
is  brought  jointly  by  Moreno  and  the  Insurance  Company. 

Defendant's  defense  was  a  denial  of  negligence  and  a 
claim  of  contributory  negligence  on  the  part  of  Moreno; 
and,  as  appellant,  it  urges  as  grounds  for  reversal  the 
following  points:  (1)  That  as  there  had  been  no  award 
against  Moreno's  employer  by  the  Industrial  Accident 
Commission  at  the  time  of  the  filing  of  the  suit,  there  was 
no  liability  upon  the  employer  by  the  assumption  of  which 
the  insurance  carrier  could  become  subrogated  to  the 
cause  of  action,  and  hence  it  was  not  a  proper  party  to 
the  action;  and  also  that  in  the  joining  of  the  insurance 
carrier  and  Moreno  there  was  a  misjoinder  of  parties 
plaintiff;  (2)  error  and  misconduct  on  the  part  of  the 
trial  court  during  the  trial,  said  error  consisting  in  its 
refusal  to  give  certain  instructions  requested  by  defendant 
and  in  giving  certain  instructions,  objected  to  by  de- 
fendant, at  request  of  plaintiff;  (3)  that  the  evidence 
shows  Moreno  guilty  of  contributory  negligence;  and  (4) 
that   the   verdict   is   excessive. 

[1]  In  view  of  the  fact  that  the  liability  to  pay  com- 
pensation is  created  by  the  act  and  not  by  the  award  of; 
the  Industrial  Accident  Commission,  we  think  any  discus- 
sion of  the  first  XK)int  urged  unnecessary. 

As  to  the  second  point,  we  think  it  sufficient  to  say  that 
we  see  no  error  in  the  court's  refusal  to  grant  defendant's 
requested  instructions,  for  the  reason  that  none  of  them 
were  proper  or  material  under  the  evidence  in  the  case. 
Ab  to  the  instructions  given,  and  which  were  objected  to 
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by  defendant,  we  thiink  they  were  ample  and,  in  view  of 
all  the  instructions  given,  were  as  favorable  to  defendant 
as  the  facts  disclosed  by  the  record  'here  would  warrant. 

Under  this  heading  we  think  it  proper  to  dispose  of  de- 
fendant's objection  and  exception  to  a  question  propounded 
by  the  trial  judge  to  the  witness  Huntoon.  In  response 
to  questions  of  one  of  the  attorneys  for  defendant,  the 
witness  had  testified  that  there  was  nothing  to  prevent 
Moreno  from  throwing  this  legs  around  in  front  of  the 
steam  roller  so  as  to  escape  being  struck.  At  that  juncture 
the  court  asked  the  following  question:  "Would  you  like 
to  ride  on  there  with  the  roller  rubbing  against  your  feet?'* 
Appellant  contendls  that  **the  above-quoted  question  of  the 
court  was  a  clear  intimation  to  the  jury  that  the  judge 
did  not  believe  that  it  was  either  necessary  or  feasible 
for  the  plaintiff  to  have  shifted  his  position  so  as  to  have 
avoided  personal  injury,"  and  thinks  that  **this  question 
of  the  court  was  very  untimely,  that  it  injured  the  cause 
of  defendant  materially  in  the  eyes  of  the  jury,  and  that 
it  ought  to  be  sufficient  ground  for  a  reversal  of  the  judg- 
ment." With  this  contention  we  are  unable  to  agree. 
The  question  itself  was  no  expression  of  opinion.  Rather, 
it  called  for  a  categorical  answer  to  a  question  calling  for 
a  fact,  not  an  opinion.  The  answer  of  the  witness  to  the 
court's  questioning  was  subject  to  motion  to  strike,  be- 
cause it  was  not  an  answer  to  the  question,  but  an  ex- 
pression of  an  opinion.  We  find  nothing  in  the  record 
to  indicate  the  court's  frame  of  mind  as  to  the  facts  at  any 
time.  As  we  see  it,  if  the  result  of  the  question  was  harm- 
ful at  all — which  we  do  not  concede — ^the  injury  was 
inimical  to  plaintiffis,  rather  than  defendant.  To  guard 
against  any  such  contingency  the  court  very  properly  ad- 
monished and  instructed  the  jury  to  disregard  anything 
said  or  done  by  him  as  judge  indicating  that  he  had  any 
opinion  in  the  ease. 

We  think  the  third  point  urged  without  merit.  [2]  The 
plaintiff  Moreno  was  not  required,  either  under  the  com- 
mon law  or  any  statutory  enactment  of  this  state,  to  re- 
frain from  occupying  a  position  that  could  only  become  a 
place  of  danger  by  reason  of  the  negligence  of  another. 
[3]  The  Motor  Vehicle  Act  of  this  state  [Stats.  1915, 
p.  397]    required  the  defendant's  employee,  in  passing,  to 
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keep  to  the  left  of  the  steam  roller,  and  to  not  turn  to  the 
right  again  until  entirely  clear  thereof.  Moreno  was  justi- 
fied in  assuming  that  defendant's  employee,  and  all  others, 
would  obey  the  law,  and  hence  he  was  not  negligent  in  failing 
to  watch  to  the  rear.  Contributory  negligence  cannot  be 
predicated  upon  an  omission  to  assume  that  another  will 
violate  the  law.  (Medlin  v.  Spazier,  24  Cal.  App.  242,  [137 
Pac.  1078] ;  Raymond  v.  HUl,  168  Cal.  473,  [143  Pac.  743].) 
[4]  The  negligence  of  the  driver  of  the  steam  roller,  if  any 
there  was,  cannot,  under  the  law  of  this  state  and  the  evi- 
dence in  this  case,  be  imputed  to  the  plaintiff  Moreno,  as 
there  is  nothing  here  which  can  by  any  stress  be  construed 
as  a  joint  enterprise.  So  much  has  been  written  on  this 
point  that  we  even  refrain  from  the  citation  of  authorities. 
Regardless  of  the  fact,  however,  whether  the  driver  of  the 
steam  roller  was  negligent  in  not  keeping  close  to  the  curb, 
the  fact  remains  that  according  to  the  evidence  here  the 
proximate  and  effective  cause  of  the  injuries  sustained  by 
Moreno  was  the  failure  of  the  driver  of  defendant's  truck 
to  keep  to  the  left  until  clear  of  the  steam  roller,  as  required 
by  traffic  regulations  and  the  act  referred  to.  {House  v. 
Fry,  30  Cal.  App.  157,  [157  Pac.  500].)  We  are  also  of 
the  opinion  that  the  sounding  of  the  horn  under  such  cir- 
cumstances as  disclosed  by  the  record  here,  in  view  of  the 
great  noise  of  the  steam  roller  itself,  is  not  sufficient,  but 
that  the  driver  of  defendant's  truck  was  required  to  "use 
every  reasonable  precaution  to  insure  safety.'*  [5]  The 
driver  was  bound,  under  the  law  as  already  stated,  to  keep 
clear  of  the  steam  roller  and  not  to  turn  to  the  right  and 
ahead  of  the  same  until  he  could  do  so  with  safely.  {Bay- 
mond  V.  Hill,  supra,)  The  evidence  of  the  driver  himself  is 
that  he  saw  the  position  of  Moreno  on  the  steam  roUer,  and 
that  he  ''would  have  missed  the  roller  altogether  if  his  legs 
had  not  been  sticking  over  the  side."  This  can  hardly  be 
said  to  be  allowing  sufficient  space  for  safety.  Trying  to 
make  a  close  pass,  as  was  attempted  in  this  case,  on  the 
streets  of  our  great  cities  and  our  splendid  roads  and  boole^ 
vards,  and  the  serious  accidents  which  have  resulted  from 
such  careless,  reckless,  and  negligent  driving,  are  altogether 
too  common  occurrences  to  escape  further  notice.  Such 
practices  cannot  be  too  severely  condemned.  Appellant  sug- 
gests many  things  that  Moreno  might  have  done.    We  are 
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confronted,  however,  with  a  condition,  not  a  theory.  It  is 
nnnecessary  to  go  into  the  thin  air  of  metaphysics  or  con- 
jecture. The  jury  was  concerned  only  with  what  was  actu- 
ally done,  and  have  resolved  that  fact  under  the  evidence 
and  fixed  the  responsibility.  We  think  the  jury  did  their 
duty  fully.  In  our  opinion  the  record  in  this  case  discloses 
the  negligence  of  defendant's  driver  to  be  so  great  as  to 
bring  it  within  the  purvierw  of  the  cases  where  no  defense  of 
contributory  negligence  can  be  urged.  It  seems  to  us  **  reck- 
less, willful  and  wanton."  (Thompson  on  Negligence,  sees. 
206,  207.)  Indeed,  we  think  that  on  the  evidence  of  defend- 
ant's driver  alone  the  trial  court  would  have  been  justified — 
as  was  done  in  the  case  of  Cailin  v.  Union  Oil  Co.,  31  Cal. 
App.  597,  [161  Pac.  29] — ^in  directing  a  verdict  for  the  plain- 
tiffs. As  we  read  the  evidence,  we  cannot  understand  how 
the  jury  could  have  arrived  at  any  other  verdict  than  the  one 
which  they  found,  even  although  in  so  doing  they  disre- 
garded entirely  all  but  the  evidence  ofl!ered  on  behalf  of  de- 
fendant and  acted  upon  that  alone.  As  to  this  fact  it  is 
certainly  clear  that  there  should  be  no  difference  of  opinion 
in  the  mind  of  any  reasonable  juror  after  hearing  all  the 
evidence. 

[6]  As  to  the  fourth  point  ui^ed,  we  think  that  in  view 
of  the  fact  that  under  the  law  this  matter  is  committed  to 
the  unbiased  judgment  of  the  jury,  and  when  it  appears,  as 
we  are  of  the  opinion  it  does  appear  in  this  case,  that  that 
judgment  has  been  fairly  obtained,  such  judgment  must 
govern,  unless  the  damages  awarded  are  so  obviously  dispro- 
portionate to  the  injury  shown  to  have  been  sustained  as  to 
warrant  the  belief  that  the  jury  must  have  been  infiuenced 
by  passion,  partiality,  or  prejudice,  or  misled  by  some  mis- 
taken view  of  the  merits  of  the  case,  and  that,  therefore,  we 
are  without  authority  to  disturb  the  same.  {Aldrich  v. 
Palmer,  24  Cal.  513 ;  Morgan  v.  Southern  Pacific  Co.,  95  Cal. 
501,  [30  Pac.  601] ;  Holland  v.  Oakland  etc.  By.  Co.,  110 
Cal.  513,  [42  Pac.  983] ;  McOrory  v.  Pacifi^i  Electric  Ry.  Co., 
22  Cal.  App.  671,  [136  Pac.  303] ;  Earl  v.  San  Francisco 
Bridge  Co.,  31  Cal.  App.  339,  [160  Pac.  570].)  Applying 
what  our  own  courts  have  said  in  these  cases,  we  do  not  feel 
that  we  would  be  justified  in  disturbing  the  verdict  upon  the 
ground  that  it  is  excessive. 
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In  view  of  what  we  have  said  in  the  discussion  of  the  third 
point  urged  by  appellant,  and  when  the  whole  record  is  con- 
sidered in  the  light  of  article  VI,  section  4^^,  of  our  con- 
stitution, it  cannot,  we  think,  be  successfully  maintained 
that  there  has  been  a  miscarriage  of  justice  in  this  case. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  29,  1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  tern., 
who  was  absent. 


[Civ.  No.  2008.    Third  Appellate  District,— December  3,  1919.] 

MERCANTILE  TKUST  COMPANY  OF  SAN  FRAN- 
CISCO, Respondent,  v.  STOCKTON  TERMINAL  AND 
EASTERN  RAILROAD  COMPANY  et  al.,  Defendants; 
J.  A.  NESBITT,  Appellant. 

[1]  Pleading — Suing  Persons  by  Fictitious  Names — Ignorancs 
MUST  BE  Heal — Duty  to  Maxb  Inquiby. — Where  a  person  Ib  sued 
by  a  fictitious  name  upon  the  ground  that  the  plaintiff  is 
ignorant  of  the  true  name  of  such  defendant,  under  section  474 
of  the  Code  of  Civil  Procedure,  the  ignorance  of  the  true  name 
of  the  defendant  must  be  real  and  not  feigned.  It  must  not  be 
willful  ignorance,  or  such  as  might  be  removed  by  some  inquiry 
or  resort  to  information  easily  accessible. 

[2]  Id.— Bight  of  Stbanueb  to  Appear  as  Fictitious  Named  Dk- 
PENDANT. — A  litigant  has  a  right  to  select  the  persons  whom  he 
desires  to  be  made  defendants  in  the  action;  and  in  an  action 
to  foreclose  a  mortgage,  a  person  not  named  as  a  party  to  the 
suit  and  not  served  as  one  of  those  sued  by  a  fictitious  name,  or 
otherwise  made  known  by  the  plaintiff  as  one  of  the  real  persons 
whom  he  desired  as  defendants  and  whom  he  sued  by  fictitious 
names,  has  no  right  to  appear  therein  by  demurrer. 

[3]  Id. — ^BiGHT  OP  Plaintiff  to  Designate  Parties  Sued. — In  an 
action  in  which  certain  fictitious  names  are  stated,  it  is  for  the 
plaintiff  to  designate  by  the  service  of  summons  whom  he  intends 


Digitized  by  VjOOQ IC 


Dec.  1919.]     Mbbcantilb  T.  Co.  v.  Stockton  bto.  Co.      559 

to  sue  under  the  fictitious  names,  and  not  for  any  and  every  per- 
son in  the  county  to  decide  for  himself  whether  he  is  the  person 
intended. 
[4]  Id,— Unauthorized  Appeabancb — ^Plbawno  Properly  Stricken 
ROM  Files. — Where  a  person  not  named  as  a  party  to  an  action 
attempts  to  become  such  by  appearing  and  filing  a  demurrer  as  one 
of  the  defendants  designated  by  a  fictitious  name,  such  demurrer, 
on  motion  of  the  plaintiffi  is  properly  stricken  from  the  files. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Joaquin  County.    J.  A,  Plummer,  Judge.    Aflfirmed 

The  facts  are  stated  in  the  opinion  of  the  court 

A.  H.  Carpenter  for  Appellant 

J.  F.  Shuman,  Morrison,  Dunne  &  Brobeck  and  Roland  C. 
Foerster  for  Kespondent. 

ELLISON,  P.  J.,  pro  tern. — This  action  was  brought  to 
obtain  a  decree  of  foreclosure  of  a  mortgage  executed  by  the 
defendant  Stockton  Terminal  and  Eastern  Railway  Company 
to  the  plaintiff  to  secure  an  issue  of  bonds  of  said  Railway 
Company. 

The  defendant  Stockton  Terminal  and  Eastern  Railway 
Company  was  the  only  defendant  designated  in  the  com- 
plaint by  its  true  name,  and  was  the  only  defendant  ever 
served  with  summons.  Several  persons  were  designated  in 
the  caption  of  the  complaint  and  also  in  the  body  thereof  as 
First  Doe,  Second  Doe,  and  so  forth,  and  as  to  these  it  was 
alleged  that  their  true  names  were  unknown  to  the  plaintiff, 
and  it  prayed  that  when  their  names  were  ascertained  the 
complaint  might  be  amended  by  inserting  their  true  names 
in  lieu  of  said  fictitious  names. 

Before  the  trial  of  the  action,  and  without  any  service  of 
summons  on  him  as  one  of  the  defendants  whose  true  name 
was  unknown  and  who  was  sued  by  a  fictitious  name,  and 
without  any  service  at  all  of  process  upon  him,  one  J.  A. 
Nesbitt  filed  a  demurrer  to  the  complaint  in  the  words  and 
figures  as  follows,  to  wit:  (After  the  title  of  the  court  and 
cause:)  ** Comes  now  J.  A.  Nesbitt,  one  of  the  stockholders 
of  the  defendant  Stockton  Terminal  and  Eastern  Railway 
Company,  and,  as  the  defendant  First  Doe  mentioned  and 
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referred  to  in  the  plaintiff's  complaint  in  this  action,  and 
demurs  to  the  plaintiff's  said  complaint  on  file  herein  on  the 
ground  that  the  facts  therein  stated  are  not  sufficient  to  con- 
stitute a  cause  of  action  or  to  entitle  plaintiff  to  any  relief 
whatever,  wherefore  said  defendant  prays  judgment  on  this, 
his  demurrer." 

Thereafter  the  plaintiff  moved  the  court  to  strike  said  de- 
murrer from  the  files,  which  motion  was  granted. 

Mr.  Nesbitt  appeals  from  the  judgment  of  foreclosure  ren- 
dered in  this  action,  and  claims  that  the  court  erred  in  strik- 
ang  his  demurrer  from  the  files.  The  only  point  raised  in 
his  appeal  is  the  correctness  of  the  court's  ruling  in  this 
matter. 

Section  474  of  the  Code  of  Civil  Procedure  provides: 
**When  the  plaintiff  is  ignorant  of  the  name  of  a  defendant, 
he  must  state  that  fact  in  the  complaint,  and  such  defendant 
may  be  designated  in  any  pleading  or  proceeding  by  any 
name,  and  when  his  true  name  is  discovered,  the  pleading  or 
proceeding  must  be  amended  accordingly." 

The  purpose  of  this  section  is  obvious  from  the  reading. 
Cases  may  arise  and  do  arise  where  the  plaintiff  has  in  mind 
a  person  he  deems  a  proper  or  necessary  party  defendant, 
but  of  whose  true  name  he  is  ignorant.  In  such  case  he  may 
bring  his  suit,  alleging  the  fact  of  his  ignorance  of  the  true 
name  of  the  party,  and  designating  him  by  any  name,  and 
when  his  true  name  is  ascertained  amend  his  pleading  by 
inserting  it  therein,  but  it  must  be  a  genuine  case  of  igno- 
rance of  the  true  name  of  the  party. 

[1]  The  plaintiff's  ignorance  of  the  true  name  of  the 
defendant  must  be  real  and  not  feigned.  It  must  not  be 
willful  ignorance,  or  such  as  might  be  removed  by  some  in- 
quiry or  resort  to  information  easily  accessible.  {Bosen- 
crantz  v.  Rogers,  40  Cal.  491.) 

[2]  It  is  true,  as  stated  by  counsel  for  respondent,  that 
a  litigant  has  a  right  to  select  the  persons  whom  he  desires 
be  made  defendants  in  the  action. 

It  must  be  apparent  that  if  the  plaintiff  has  not  in  some 
way  made  Mr.  Nesbitt  a  party  to  the  action  he  had  no  right 
to  appear  therein  by  demurrer.  He  was  not  by  name  a  party 
to  the  suit,  and  he  was  not  served  as  one  of  those  sued  by  a 
fictitious  name.  It  was  for  the  plaintiff  to  make  known  in 
some  way  the  real  persons  whom  he  desired  as  defendants 
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and  whom  he  sued  by  fictitious  names.  This  he  can  do  by  a 
service  of  summons  on  the  person,  stating  that  he  was  the 
person  sued  as  John  Doe,  or  by  recognizing  such  person 
as  a  proper  party  litigant  if  he  appeared  without  service 
of  summons. 

The  plaintiff  did  neither  of  these  things  in  this  case.  That 
the  plaintiff  did  not  sue  Mr.  Nesbitt  under  a  fictitious  name 
is  apparent  from  the  record  in  the  ease.  His  name,  as  stated^ 
nowhere  appears  in  the  complaint  That  he  was  not  in* 
tended  to  be  made  a  party  to  the  action  sued  by  the  fictitious 
name  of  First  Doe  finds  support  in  the  fact  that  he  did  not 
have  any  summons  served  upon  him,  and  by  the  affirmative 
act  of  the  plaintiff  in  that,  after  he  had  appeared  in  the 
action,  the  plaintiff  made  his  motion  to  have  his  demurrer 
stricken  from  the  files.  If  he  were  the  person  intended  to  be 
designated  in  the  complaint  as  First  Doe,  and  if  the  plaintiff 
had  selected  him  as  one  of  the  persons  he  was  suing,  he 
would  not  have  moved  to  have  him  dismissed  from  the  action. 
His  voluntary  appearance  would  have  been  to  the  benefit  of 
the  plaintiff  if  he  desired  him  as  a  defendant,  in  that  by  so 
doing  it  saved  him  the  trouble  and  expense  of  getting  service 
upon  him. 

It  would  be  a  novel  proposition  that  in  an  action  wherein 
certain  fictitious  names  are  stated,  with  the  further  allega- 
tion that  their  true  names  are  unknown,  any  person  in  the 
county  could,  without  service  upon  him,  decide  for  himself 
that  he  was  the  person  intended  to  be  sued  and  make  his 
appearance  in  the  case  against  the  wishes  of  the  plaintiff. 

[3]  Mr.  Nesbitt  had  no  more  right  to  assume  that  he  had 
been  sued  as  First  Doe  than  any  other  stockholder  of  the 
compaiiy,  or  any  other  resident  of  San  Joaquin  county.  In 
other  words,  it  was  for  the  plaintiff  to  designate  by  the  ser- 
vice of  summons  whom  he  intended  to  sue  under  the  fictitious 
name  of  First  Doe,  and  not  for  any  and  every  person  in  the 
county  to  decide  for  himself  whether  he  was  the  person 
intended. 

The  case  of  Dietrich  v.  Steam  Dredge  Co.,  14  Mont.  261, 
[36  Pac.  81],  throws  much  light  on  the  matter  in  review. 
It  appears  from  the  statement  of  the  case  that  in  Montana 
there  is  an  act  of  the  legislature  providing  for  an  action 
in  rem  against  a  boat  to  recover  for  work  and  labor  done 
upon  and  with  the  same.     The  act  provides  that  any  person, 
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master,  agent,  clerk,  or  consignee,  or  other  person  interested 
in  the  boat,  may  appear  by  himself,  as  agent  or  attorney  for 
the  defendant,  and  conduct  the  defense  of  the  suit.  Within 
the  time  allowed  by  law  to  file  an  answer  or  demurrer,  the 
Commercial  National  Bank  filed  a  demurrer  to  the  complaint. 
The  default  of  the  boat  was  entered  and  judgment  rendered 
the  plaintiff  for  the  amount  sued  for.  At  no  stage  of  the 
proceedings  did  the  court  pass  upon  the  demurrer  of  the 
Commercial  National  Bank.  It  simply  ignored  it.  From 
this  judgment  the  Commercial  National  Bank  appealed.  The 
supreme  court  of  Montana  decided  that  the  bank  never  be- 
came a  party  to  the  suit,  and  in  discussing  the  matter  used 
the  following  pertinent  language:  "It  [the  bank]  was  not  a 
party  when  the  complaint  was  filed  and  the  summons  issued. 
It  did  not  become  a  party  by  intervening,  as  permitted  by 
Code  Civ.  Proc.,  sec.  24.  It  was  not  brought  into  the  case 
by  the  court  in  pursuance  to  Id.,  sec.  26,  nor  by  the  provi- 
sions of  Id.,  sec.  27.  If  the  bank  ever  became  a  party  in  this 
case,  it  became  so  simply  by  filing  the  demurrer.  But  we  do 
not  understand  what  authority  it  had  to  file  that  alleged 
pleading.  The  person  who  may  demur  to  a  complaint  is  the 
defendant.  Id.,  sec.  87.  The  bank  was  not  a  defendant. 
Indeed,  the  bank  neither  is  now,  nor  ever  was,  a  plaintiff  or 
a  defendant  or  an  intervener.  It  is  an  outsider,  as  to  this 
case.  It  may  be  conceded,  in  this  discussion,  that  the  facts 
were  such  that  the  bank  could  have  become  an  intervener  by 
properly  proceeding  in  time  under  the  provisions  of  Id.,  sec. 
24.  That  section  (24)  is  as  foUows:  *Any  person  may,  be- 
fore the  trial,  intervene  in  an  action  or  proceeding,  who  has 
an  interest  in  the  matter  of  litigation  in  the  success  of  either 
of  the  parties,  or  an  interest  against  both.  An  intervention 
takes  place  when  a  third  person  is  permitted  to  become  a 
party  to  an  action  or  proceeding  between  other  persons, 
either  by  joining  the  plaintiff  in  claiming  what  is  sought  by 
the  complaint,  or  by  uniting  with  the  defendant  in  resisting 
the  claims  of  the  plaintiff,  or  by  demanding  anything  ad- 
versely to  both  plaintiff  and  defendant,  and  is  made  by  com- 
plaint, setting  forth  the  grounds  upon  which  the  intervention 
rests,  filed  by  leave  of  the  court,  and  served  upon  the  parties 
to  the  action  or  proceeding  who  have  not  appeared,  and  upon 
the  attorneys  of  the  parties  who  have  appeared,  who  may 
answer  or  demur  to  it  as  if  it  were  an  original  complaint.' 
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It  is  observed  that  this  statute  provides  how  a  person  may 
come  into  a  case  who  has  an  interest  in  the  litigation,  or  in 
the  success  of  either  of  the  parties,  or  against  both.  He  may 
come  in  of  his  own  motion  or,  'of  course.'  He  must  make  a 
showing  by  complaint.  He  must  have  leave  of  court  to  file 
the  complaint.  That  pleading  must  be  served  upon  the 
other  parties  who  may  answer  or  demur;  and  the  court  must 
determine  whether  a  proposed  intervener  may  come  into  the 
case.  But  this  bank  ignored  all  the  rules  of  practice  and 
statute.  Being  an  outsider  and  stranger  to  the  suit  as  com- 
menced, it  never  asked  leave  of  court  to  come  into  the  case. 
It  never  presented  any  complaint  to  which  the  parties 
already  in  could  have  demurred  or  answered.  It  never  gave 
the  court  opportunity  to  determine  whether  it  had  a  right  to 
intervene.  But  it  steps  into  the  case  with  its  demurrer,  and 
says  that  it  has  an  interest  in  the  litigation;  and  this  state- 
ment, by  itself,  it  determines  for  itself,  in  its  own  favor.  It 
comes  into  the  case  *of  course,'  and  upon  its  own  motion,  and 
without  leave.  It  is  clear  that  section  24  provides  that  the 
court,  and  not  the  intervener,  determines  all  these  matters. 
Under  these  views,  we  are  of  opinion  that  the  district  court 
committed  no  error  when  it  simply  disregarded  the  demur- 
rer filed  by  the  bank,  and  entered  judgment  for  plaintiff." 

The  argument  above  quoted  leaves  nothing  to  be  added. 

If  it  were  true  that  Mr.  Nesbitt,  as  a  stockholder  of  the 
defendant  corporation,  had  an  interest  which  he  felt  it  was 
his  duty  to  protect  by  becoming  a  party  to  the  suit,  the  law 
pointed  out  the  method  for  him  to  pursue.  He  could  have 
asked  leave  of  the  court  to  file  a  petition  in  intervention,  and 
then,  as  stated  above,  the  court  and  not  Mr.  Nesbitt  would 
have  passed  upon  the  question  of  whether  he  had  such  an 
interest  in  the  suit  and  in  the  litigation  as  made  it  proper 
for  him  to  become  a  party  thereto. 

In  Waymire  v.  San  Francisco  By.  Co.,  112  Cal.  646,  [44 
Pac.  1086],  it  is  said:  **If  the  corporation  refused  to  answer 
the  foreclosure  complaint,  or,  having  properly  and  fuUy  an-, 
swered,  probably  would  not  prosecute  the  defense  in  good 
faith,  then,  upon  a  proper  application  to  the  court,  the  stock- 
holders would  have  been  permitted  to  intervene,  and  to  plead 
and  prove  all  material  facts  alleged  in  their  complaint  in 
this  action,  and  also  to  cause  the  necessary  parties  to  be 
brought  in." 
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As  to  Mr.  Nesbitt's  point  that,  **It  is  irregular  to  enter 
judgment  against  a  defendant  in  whose  behalf  a  demurrer 
has  been  filed  without  disposing  of  the  demurrer  and  a  judg- 
ment so  entered  will  be  reversed  on  appeal,"  it  maj  be  said 
that  in  all  the  cases  cited  by  him  bearing  thereon  it  appears 
the  defendants  who  had  filed  demurrers  were  defendants, 
parties  to  the  suit,  and  properly  before  the  court.  Mr.  Nes- 
bitt  was  not  a  defendant,  was  not  a  party  to  the  suit,  and 
was  not  properly  before  the  court.  It  is  a  defervdant's  de- 
murrer that  must  be  disposed  of  before  a  judgment  can 
properly  be  entered,  but  not  a  paper  filed  by  a  stranger  to 
the  litigation.  It  may  be  added  that  the  so-called  demurrer 
was  properly  disposed  of  in  this  case  before  the  entry  of 
judgment. 

[4]  The  court  committed  no  error  in  striking  the  demur- 
rer of  Mr.  Nesbitt  from  the  files.  This  disposes  of  the  case 
upon  its  merits,  and  an  order  will  be  entered  affirming  the 
judgment. 

A  motion  has  also  been  made  by  the  respondent  to  dismiss 
the  appeal,  but,  as  the  case  has  been  disposed  of  upon  other 
grounds,  it  is  not  necessary  to  pass  upon  the  motion. 

Hart,  J.y  and  Burnett,  J.,  concurred. 


[CiT.  No.  8031.    Beeond  Appellate  DUtriet,  DiTinon  Two.^Deeember  8, 

1919.] 

C.  W.  QUACKENBUSH,  Respondent,  v.  JAMES  W.  DAR- 
ROUGH  et  al..  Defendants;  RAYMOND  W.  SMITH 
et  al..  Appellants. 

[1]  PLSADiNO—FnJNO  OP  Deictjhber—Appxabance.— The  filing  of  a 
demurrer  by  given  defendants  constitutes  an  appearance  bj  them. 

[2]  Id. — Action  to  Fobecloss  Mobtoagi — Bight  or  Owners  to  Seb- 
VICE  OP  SupPiciENT  Complaint. — In  an  action  to  foreclose  a  mort- 
gage on  real  property,  the  owners  of  the  land  are  entitled,  if  the 
land  is  to  be  sold  under  foreclosure  decree,  to  have  that  done  in 
the  manner  provided  bj  law,  and,  accordingly,  are  entitled  to  the 
service  upon  them  of  a  complaint  which  is  at  least  invulnerable 
to   general   demurrer. 
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[3]  Id.— NoNPATMKKT — SumciSNOT  07  ALLEGATION. — In  ED  action  to 
forecloae  a  mortgage  given  to  secure  the  payment  of  a  certain 
promissory  note,  an  allegation  "That  no  payments  have  been  made 
on  the  principal,  and  no  payments  on  the  interest  since  the 
twentieth  day  of  April,  1916,  as  provided  for  in  said  note  and 
mortgage;  and  the  principal  mentioned  in  said  mortgage  and  note, 
together  with  the  interest  thereon  at  the  rate  of  seven  per  eent 
per  annum  from  the  sixteenth  day  of  February,  1916,  still  re- 
mains due  and  unpaid  from  ...  [the  makers  of  the  note]  to  the 
plaintiff,"  is  sufficient  as  against  a  general  demurrer.  It  is  not 
necessary  to  negative  payment  by  a  stranger,  or  to  some  person 
other  than   plaintiff. 

[4]  Id. — Ebbonious  Ovebrulino  or  Special  Demubreb — Nor  Pbsju- 
DioiAL  Ebbob. — The  allegation  of  nonpayment  in  such  an  action 
having  been  sufficient  as  against  a  general  demurrer,  the  judgment 
should  not  be  reversed  merely  because  the  trial  court  may  have 
erred  in  oYerruling  a  special  demurrer. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  R.  Guy,  Judge.    AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sam  Ferry  Smith  and  Eugene  Ferry  Smith  for  Appellants. 

F.  G.  Blood  for  Respondent 

THOMAS,  J. — This  is  an  action  to  foreclose  a  mortgage 
executed  by  defendants  James  W.  Darrough  and  Susan  E. 
Darrough,  his  wife,  to  plaintiff  to  secure  the  payment  of  a 
note  for  the  principal  sum  of  one  thousand  five  hundred 
dollars,  dated  May  18,  1915,  payable  on  or  before  five  years 
after  date.  The  defendants  Raymond  W.  Smith  and  Mary 
E.  Nelson  Smith,  his  wife,  are  subsequent  purchasers  of  the 
property  from  the  defendants  Darrough,  and  are  made  par- 
ties to  the  action  for  that  reason. 

All  defendants  were  duly  and  legally  served  with  summons 
and  complaint.  The  defendants  Darrough  defaulted.  The 
defendants  Smith  appeared  and  entered  demurrer,  which  was 
general  and  special  in  its  terms,  and  which,  after  presenta- 
tion and  consideration  by  the  court,  was  overruled.  The 
defendants  Smith  did  not  answer,  but  the  judgment-roll  does 
not  disclose  the  filing  or  entering  of  their  default  for  not  so 
doing.    Subsequently  a  decree  of  foreclosure  was  entered, 
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ostensibly  against  the  defendants  Darrough,  as  no  mention  is 
made  therein  of  the  defendants  Smith,  except  the  erroneous 
recital  in  the  decree  that  **  defendants  Raymond  W.  Smith 
and  Mary  E.  Nelson  Smith  not  appearing" — when,  as  a 
matter  of  fact,  both  had  appeared  by  filing  a  demurrer  as 
aforesaid — and  the  further  recital  that  they  had  been  duly 
and  legally  served  with  summons,  and  that  all  the  interest 
and  estate  of  said  defendants  so  served  in  said  lands  and 
premises,  and  all  their  right  and  title  to  the  same,  is  sub- 
ject and  subordinate,  etc. 

The  appeal  is  by  the  defendants  Smith  only,  and  from  the 
judgment  on  the  judgment-roll  alone.  The  sufficiency  of  the 
complaint  and  the  validity  of  the  judgment  are,  therefore, 
before  the  court  for  review. 

[1]  That  the  filing  of  a  demurrer  by  the  defendants 
Smith  constituted  an  appearance  by  them  is,  we  think,  not 
debatable.  (Hodgkins  v.  Dunham,  10  Cal.  App.  690,  [103 
Pac.  351] ;  Dollar  v.  International  Banking  Corp.,  10  Cal. 
App.  83,  [101  Pac.  34] ;  Maclay  Co.  v.  Meads,  14  Cal.  App. 
363,  [112  Pac.  195,  113  Pac.  364] ;  Altpeter  v.  Postal  etc. 
Co.,  26  Cal.  App.  705,  [148  Pac.  241] ;  Clark  v.  Forbes,  34 
Cal.  App.  524,  [168  Pac.  155].) 

Notwithstanding  this  fact,  we  think  these  appealing  de- 
fendants are  without  standing  in  this  court.  They  are  men- 
tioned in  the  decree  only  as  already  above  set  forth. 

[2]  Appellants  contend  that,  being  the  owners  of  the 
land  subject  to  the  mortgage  in  question,  they  are  entitled, 
under  the  law,  if  the  land  is  to  be  sold  under  foreclosure 
decree,  to  have  that  done  in  the  manner  provided  by  law; 
and  that,  accordingly,  they  are  entitled  to  the  service  upon 
them  of  a  complaint  which  is  at  least  invulnerable  to  general 
demurrer.  And  with  this  we  agree.  [3]  But  we  think  the 
complaint  served  in  this  action  was  such  a  complaint, 
although  not  as  carefully  drawn  as  might  be  desired.  The 
allegation  of  nonpayment  is  as  follows:  '*That  no  payments 
have  been  made  on  the  principal,  and  no  payments  on  the 
interest  since  the  twentieth  day  of  April,  1916,  as  provided 
for  in  said  note  and  mortgage;  and  the  principal  mentioned 
in  said  mortgage  and  note,  together  with  the  interest  thereon 
at  the  rate  of  seven  per  cent  per  annum  from  the  sixtceiith 
day  of  February,  1916,  still  remains  due  and  unpaid  from 
the  said  James  W.  Darrough  and  Siuan  E.  Darrough  to  the 
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plaintiff.''  The  italicized  portion  of  the  foregoing  allegation  ., 
is,  we  think,  the  saving  clause.  It  is,  in  our  opinion,  a  direct 
and  sufficient  allegation  that  all  of  the  interest  which  accrued 
subsequent  to  February  16,  1916,  remains  ^'unpaid";  and 
this  notwithstanding  the  fact  that,  according  to  the  com- 
plaint, the  quarterly  payment  of  interest  was  not  due  until 
February  18,  1916,  for  a  reason  which  must  be  obvious. 
Unless  it  can  be  successfully  maintained  that  the  allegation 
is  insufficient  merely  because  it  alleges  that  the  said  principal 
and  interest  is  unpaid  from  the  defendants  Darrough  to  the 
plaintiff,  the  complaint  must  be  held  to  be  sufficient.  Not- 
withstanding the  strict  rule  in  this  state,  we  think  the  objec- 
tion to  the  complaint  cannot  be  successfully  maintained.  It 
is  not  necessary  to  negative  payment  by  a  stranger,  or  to 
some  person  other  than  plaintiflF.  (Sanfordv.  Lichtenberger, 
62  Neb.  501,  [87  N.  W.  305] ;  Lincoln  County  v.  Fetterman, 
170  Cal.  357,  [149  Pac.  811] ;  8  C.  J.  882  et  seq.) 

[4]  We  think,  therefore,  the  allegation  of  nonpayment 
sufficient  as  against  a  general  demurrer,  and,  the  special 
demurrer  having  been  overruled  and  judgment  given  for 
plaintiff,  that  the  judgment  should  not  be  reversed  merely 
because  the  court  possibly  may  have  erred  in  so  ruling. 
{Alexander  v.  Central  Lumber  etc,  Co.,  104  Cal.  532,  [38 
Pac.  410] ;  Const.,  art.  VI,  sec.  41/2.) 

For  these  reasons,  coupled  with  the  fact  that  appellants' 
attorneys  have  been  frank  enough  to  say  that  **  while  such  is 
our  view  of  the  result — and  we  want  to  be  frank  with  the 
court  on  the  point — we  have  taken  the  appeal  only  out  of  the 
abundance  of  precaution" — the  judgment^  we  think,  should 
be  sustained. 

Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 
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[Civ.  No.  3150.    First  Appellate  iMstriet,  DiYision  Two.— December  8, 

1919.] 

A.  E.  CRONENWETT  et  al.,  Respondents,  v.  DUBUQUE 
FIRE  &  MARINE  INSURANCE  COMPANY  (a  Corpo- 
ration), et  al.,  Appellants. 

[1]  Fire  Insurance — ^Leass  ov  Insttbed  Premises — ^Not  Changs  in 
Tittle. — A  lease  of  premises  covered  by  fire  insurance  is  not  a 
change  in  the  title  of  the  property  within  the  meaning  of  a  clause 
in  the  policy  which  provides  that  unless  otherwise  provided  by 
agreement,  the  company  shall  not  be  liable  for  loss  or  damage 
occurring  'Vhile  the  interest  in,  title  to,  or  possession  of  the  sub- 
ject of  insurance  is  changed,  except  ...  a  change  of  occupancy 
of  the  building  without  material  increase  of  hazard." 

[2]  Id. — Consteuction  op  Mobtqaos  Clausk— When  Coupant  f9uB- 
booated. — The  standard  mortgage  clause  in  insurance  policies 
that  when  the  insurance  company  shall  pay  to  the  mortgagee  any 
sum  under  the  policy  and  shall  claim,  as  to  the  owner,  that  no 
liability  therefor  existed,  the  company  shall  be  subrogated  to  the 
rights  of  the  mortgagee  under  all  securities  held  as  collateral  to 
the  mortgage  debt,  and  shall  receive  full  assignment  and  transfer 
of  the  mortgage,  etc.,  applies  only  when  the  claim  that  no  liability 
existed  is  supported  by  legal  right 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  W.  Hindman  for  Appellants. 

Charles  Coan  and  Harold  C.  Morton  for  Respondents. 

LANQDON,  P.  J.— This  is  an  appeal  by  the  defendants 
from  a  judgment  against  them  in  an  action  upon  two  pol- 
icies of  insurance  against  fire  issued  by  the  defendant  com- 
panies to  plaintiffs.  The  plaintiff  A.  E.  Cronenwett  was  the 
owner  of  the  real  property  covered  by  said  policies,  and 
Louise  Guenther,  the  other  party  plaintiff,  was  the  owner  of 
the  mortgage  upon  said  property. 

[1]  The  first  objection  of  the  appellants  is  that  the  trial 
court  erred  in  holding  that  the  policies  of  insurance  were  not 
invalidated  by  a  change  of  possession  of  the  insured  prop- 
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erty  after  the  issuance  of  the  policies.  The  facts  relating 
to  this  objection,  as  found  by  the  court,  are:  During  the 
year  1914,  the  plaintiff  A.  E.  Cronenwett  leased  the  insured 
building  to  Messrs.  Warren  and  Nelson,  who  organized  a 
country  club  known  as  the  "Automobile  Country  Club," 
which  occupied  the  insured  building,  Warren  and  Nelson 
being  its  managers.  Thereafter,  in  1915,  one  King  succeeded 
Warren  and  Nelson  as  manager  of  the  dub  and  a  lease  of 
the  building  was  executed  to  him.  Thereafter,  the  insurance 
policies  were  issued  by  the  defendants.  In  the  early  part 
of  1916  one  D.  W.  Markin  succeeded  King  as  manager  of  the 
club  and  the  lease  to  King  was  canceled  and  a  lease  to  the 
building  executed  to  Markin,  whereby  the  building  was 
leased  to  Markin,  and  Markin  was  in  possession  of  the  build- 
ing under  said  lease  until  the  time  of  the  fire,  the  lease  being 
in  full  force  and  effect  at  that  time.  The  insurance  policies 
contain  the  following  clause:  '' Unless  otherwise  provided  by 
agreement  indorsed  hereon  or  added  hereto,  this  company 
shall  not  be  liable  for  loss  or  damage  occurring  •  .  .  while 
the  interest  in,  title  to,  or  possession  of  the  subject  of  insur- 
ance is  changed,  except  ...  a  change  of  occupancy  of  the 
building  without  material  increase  of  hazard."  It  is  argued 
that  by  said  clause  the  change  of  title  is  made  separate  and 
distinct  from  a  change  of  occupancy;  that  the  ** possession" 
referred  to  in  said  quoted  clause  applies  to  the  possessory 
rights  and  not  to  occupancy.  It  is  argued  that  the  owner  of 
the  building  is  in  legal  possession  of  the  building,  although 
the  building  may  be  occupied  by  someone  else — and  that  the 
granting  of  a  lease  to  Markin  was  the  granting  of  such  an 
interest  and  title  in  the  property  as  to  transfer  the  posses- 
sory right  from  the  owner  to  the  lessee,  in  violation  of  the 
conditions  of  the  policies  sued  upon  here.  This  precise  point 
has  been  discussed  by  this  court  in  a  case  this  day  decided 
which  involves  rights  growing  out  of  the  destruction  of  this 
same  building,  under  other  policies  of  fire  insurance.  {Cro- 
nenwett et  al.  V.  lotm  Underwriters  of  the  Dubuque  Fire  dk 
Marine  Ins.  Co.  et  al.,  post,  p.  571,  [186  Pac.  824].)  We  are 
of  the  opinion  that  a  lease  is  not  a  change  in  the  title  of  the 
property  within  the  meaning  of  the  policies.  {Smith  v. 
Phoenix  Ins.  Co.,  91  Cal.  323,  328,  329,  [25  Am.  St.  Rep.  191, 
13  L.  R.  A.  475,  27  Pac.  738]  ;  Rumsey  v.  Phoenix  Ins.  Co., 
1  Fed.  396  J  Insurance  Co.  v.  Helfenstein,  40  Pa.  289,   [80 
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Am.  Dec.  573] ;  Planters'  Ins,  Co.  v.  Rowland,  66  Md.  236, 
243,  [7  Atl.  257].)  The  owner  of  the  fee  held  the  seisin 
to  the  property  and  the  lease  was  but  a  chattel  interest.  The 
possessory  right  of  the  lessee  was  in  support  of  the  seisin  of 
i  his  landlord  in  whom  the  title  to  the  property  was  vested. 
(Jeffers  v.  Boston,  Eldridge  &  Co.,  113  Cal.  345,  352,  [45 
Pac.  680].) 

[2]  The  second  objection  of  the  appellants  is  that  the 
trial  court  erred  in  refusing  to  subrogate  the  defendants  to 
the  interest  of  the  mortgagee,  Mrs.  Louise  Quenther.  The 
claim  to  subrogation  is  based  upon  the  standard  mortgage 
clause  in  the  policies  to  the  effect  that  when  the  Insurance 
Company  shall  pay  to  the  mortgagee  any  sum  under  the  pol- 
icy and  shall  claim,  as  to  the  owner,  that  no  liability  therefor 
existed,  the  company  shall  be  subrogated  to  the  rights  of  the 
mortgagee  under  all  securities  held  as  collateral  to  the  mort- 
gage debt,  and  shall  receive  full  assignment  and  transfer  of 
the  mortgage,  etc.  The  appellants  state  that  they  have  at 
all  times  claimed,  and  now  claim,  that  there  was  no  liability 
to  the  mortgagor  and,  therefore,  should  be  subrogated  to  the 
interest  of  the  mortgagee.  We  think  the  clause  above  quoted 
only  applies  to  a  claim  supported  by  legal  right.  It  is  quite 
immaterial  what  the  company  may  claim  so  long  as  it  be  de- 
cided by  the  court  that  such  claim  is  not  founded  upon  legal 
rights.  The  decision  of  the  first  point  made  by  the  appel- 
lants completely  disposes  of  their  claim  that  there  is  no  lia- 
bility upon  their  part  as  to  the  owner  of  the  premises.  That 
being  true,  the  appellants'  right  of  subrogation  falls  with 
their  claim. 

The  judgment  is  affirmed, 

Nourse,  J.,  and  Brittain,  J.,  concurred, 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  29,  1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  *6m., 
who  was  absent. 
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[Civ.  No.  8144.    First  Appellate  District,  Division  Two. — Deeember  3, 

1919.] 

A^  B.  CRONENWETT  et  al.,  Respondents,  v.  IOWA 
UNDERWRITERS  OP  THE  DUBUQUE  FIRE  & 
MARINE  INSURANCE  COMPANY  (a  Corporation), 
et  al.,  Appellants. 

[1]   FiRB    InSUKANCE— AonON    OK    POLIOT— CJONFUCTINQ    TSSTIMONT — 

Findings — Appeal. — In  an  action  npon  fire  insurance  policies 
claimed  by  the  defendants  to  h&ve  been  canceled  by  written  notices 
sent  to  the  assured  or  to  his  agent,  where  the  record  contains  tes- 
timony from  which  opposite  conclusions  may  logically  be  deduced, 
the  findings  of  the  jury  are  not  open  to  review  on  appeal. 

[2]  Id. — Change  in  Nomenclature  and  Management  op  Lessee  of 
P&EMisEs — Title  to  and  Possession  of  Propeett  not  Changed. — 
A  provision  in  a  policy  of  fire  insurance  that  the  company  shall 
not  be  liable  while  the  interest  in,  title  to,  or  possession  of  the 
subject  of  insurance  is  changed,  excepting  a  change  of  occupancy 
of  the  building  without  material  increase  of  hazard,  is  not  vio- 
lated by  a  mere  change  after  the  issuance  of  the  policy  in  the 
nomenclature  and  management  of  the  club,  which  was  occupying 
the  premises  under  lease  at  the  time  the  policy  was  issued. 

[3]  Id. — New  Lease  to  New  Manager — Title,  Interest,  and  Pos- 
session OF  Property  not  Changed. — ^Where  the  insured  property 
at  the  time  of  the  issuance  of  the  policy  was  under  lease  to  the 
manager  of  an  automobile  country  club  and  occupied  by  such 
club  at  the  time  as  a  club-house,  and  such  tenancy  was  known 
to  the  insurance  companies  and  acquiesced  in  by  them,  the  sub- 
sequent leasing  of  the  property  to  a  new  manager  at  the  time 
the  club  changed  its  name  did  not  constitute  a  change  in  title, 
interest,  and  legal  possession  of  the  property  within  the  meaning 
of  the  policy. 

[4]  Id. — Construction  of  Insurance  Policies — ^Prevention  of  For- 
feitures.— Provisions  in  an  insurance  policy  are  always  construed 
BO  as  to  prevent  a  forfeiture,  if  the  provisions  will  reasonably  ad- 
mit  of  such  a  construction. 

[5]  Id. — Agency — Cancellation  of  Policy. — The  ftict  that  an  agent 
is  employed  to  place  insurance  does  not  make  him  an  agent  to 
cancel  the  policy  on  behalf  of  the  owner  of  the  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Monroe,  Ju(Ige.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 
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W.  W.  Hindxnan  for  Appellanta. 

Charles  Coan  and  Harold  C.  Morton  for  Respondents. 

LANQDON,  P.  J. — This  is  an  appeal  from  a  judgment 
for  the  plaintiff,  A.  E.  Cronenwett,  in  an  action  upon  two 
fire  insurance  policies  issued  by  the  appellants.  Cronenwett 
was  the  owner  of  the  real  property  covered  by  said  policies, 
and  Louise  Guenther,  the  other  party  plaintiff,  was  the  owner 
of  the  mortgage  upon  said  property.  It  was  stipulated  by 
the  parties  in  open  court  that  the  said  mortgagee  had  duly 
received  notice  of  cancellation  of  said  insurance  policies,  and 
judgment  was  entered  against  said  mortgagee  accordingly. 
We  consider  the  case,  therefore,  merely  with  reference  to  the 
rights  of  the  plaintiff  Cronenwett  The  fire  occurred  in 
May,  1916.  The  answers  of  the  defendants  set  up  as  a  sepa- 
rate defense  that  during  the  year  1915  the  defendants  gavo 
written  notices  to  Cronenwett  that  said  policies  would  be 
canceled  within  five  days  from  the  respective  dates  of  the 
notices,  and  that  said  notices  were  duly  received  by  the  plain- 
tiff. As  a  second  defense  the  defendants  allege  that  by  the 
terms  and  conditions  of  the  policies  sued  upon  it  is  provided, 
among  other  things,  that  ''unless  otherwise  provided  by 
agreement,  indorsed  hereon  or  added  hereto,  this  company 
shall  not  be  liable  for  loss  or  damages  occurring  .  .  .  while 
the  interest  in,  title  to,  or  possession  of  the  subject  of  insur- 
ance is  changed,  excepting  ...  a  change  of  occupancy  of 
building  without  material  increase  of  hazard.  .  •  •  *'  It  is 
then  alleged  that  after  said  policies  had  been  issued,  the  prop- 
erty covered  by  them  was  leased  to  one  Daniel  W.  Markin  for 
a  term  of  three  years  and  that  Markin  was  let  into  possession 
under  said  lease,  and  that  no  written  permission  for  such 
action  was  indorsed  upon  the  policy.  It  is  also  alleged  that 
the  hazard  of  the  defendants  was  materially  increased  with- 
out their  consent  by  reason  of  the  fact  that  the  lessee  of  the 
property  kept  upon  the  premises  four  hundred  gallons  of 
distillate,  a  highly  inflammable  liquid.  This  last  defense  was 
not  relied  upon  at  the  trial,  and  is  not  urged  upon  appeal. 

[1]  The  first  contention  of  appellants  may  be  briefly  dis- 
posed of.  It  is,  that  the  proof  shows  that  the  policies  in 
question  were  canceled  by  written  notices  sent  to  the  assured 
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or  to  his  agent.  In  support  of  this  position,  appellants  urge 
upon  our  attention  certain  testimony  in  the  record  sustain- 
inj?  this  view.  However,  the  record  contains  testimony  from 
which  opposite  conclusions  may  logically  be  deduced.  Find- 
ings were  waived  by  the  parties  hereto,  and  it  was  agreed 
that  the  court  should  submit  to  the  jury  certain  questions  of 
fact.  These  questions  related  to  the  cancellation  of  the  pol- 
icies, receipt  by  plaintiff  of  the  notices  of  cancellation 
alleged  to  have  been  sent,  and  the  agency  of  one  Kaminsky 
to  represent  Cronenwett  for  the  purpose  of  receiving  said 
notices  of  cancellation.  The  jury  answered  all  of  these 
questions  in  the  negative — and  against  the  contentions  of  the 
defendants.  Such  matters  are,  therefore,  not  open  for  re- 
view here,  and  we  start  from  these  findings  of  the  jury  as 
from  established  facts. 

[2]  Another  objection  of  the  appellants  is  that  certain 
conditions  of  the  policies  were  broken  because  of  the  fact 
that  there  was  a  change  in  the  occupancy  of  the  building 
after  the  policy  was  issued.  With  regard  to  this  contention 
we  shall  state  the  facts  in  support  of  the  judgment  which 
fairly  appear  from  the  evidence.  At  the  time  the  insurance 
was  taken  out  upon  the  property  it  was  occupied  by  a  cor- 
X>oration  known  as  the  "Automobile  Country  Club,"  and 
was  under  lease  to  the  manager  of  that  club.  Bowl  King. 
Later,  the  name  of  the  club  was  changed  to  Monrovia 
Country  Club.  The  membership  in  the  new  organization 
remained  practically  the  same  as  in  the  old;  the  purposes 
of  the  two  organizations  were  identical.  A  new  manager 
was  placed  in  charge  of  the  new  club  and  the  lease  was  ex- 
ecuted to  him  by  the  owner  and  the  former  lease  canceled. 
The  transaction  was,  in  effect,  nothing  more  than  a  change 
of  name  and  the  substitution  of  a  new  manager.  A  change 
of  managers  might  have  occurred  with  or  without  a  change 
of  name,  and  certainly  it  will  not  be  contended  that  the  club 
could  not  change  managers  without  avoiding  the  insurance 
policies  upon  the  premises  occupied  by  it.  Also,  even  though 
the  name  had  not  been  changed,  the  directors  and  other  offi- 
cers of  the  club  were  subject  to  change  without  in  any  way 
changing  the  real  occupancy  of  the  premises.  There  is  no 
evidence  that  this  change  in  name  and  management  in  any 
way  increased  the  hazard  of  the  defendants.  The  language 
of  the  policies  upon  this  point  is  that  the  company  **  shall 
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not  be  liable  while  the  interest  in,  title  to,  or  possession  of 
the  subject  of  insurance  is  changed,  excepting  ...  a  change 
of  occupancy  of  the  building  without  material  increase  of 
hazard."  Under  these  circumstances,  we  think  the  plaintiff 
was  not  guilty  of  a  violation  of  the  policy  with  regard  to  the 
occupancy  of  the  premises.  The  appellants  argue  that  the 
above  condition,  with  regard  to  increase  of  hazard,  is  modi- 
fied by  riders  attached  to  the  policies  stating  that  the  build- 
ing is  insured  while  occupied  as  a  club-house,  but  with  the 
words  '*By  Automobile  Country  Club"  in  parentheses  fol- 
lowing such  general  statement.  It  is  contended  that  because 
of  the  parenthetical  insertion  in  this  rider  of  the  name  of  a 
particular  club  that  the  occupancy  of  that  particular  country 
club  was  necessary  to  keep  the  policy  in  force.  It  may  be 
conceded  that  in  so  far  as  the  language  of  the  rider  is  incon- 
sistent with  the  suspension  clause  of  the  policy,  the  former 
will  prevail  {O'Neill  v.  Caledonicm  Ins.  Co.,  166  Cal.  313, 
[135  Pac.  1121]),  but  we  are  not  inclined  to  hold  that  this 
provision  in  the  rider  was  intended  to  guard  against  a  mere 
change  in  nomenclature  and  management  of  the  country 
club;  and,  as  stated  before,  it  appears  from  the  evidence,  and 
the  trial  court  has  impliedly  found,  that,  in  substance,  the 
change  amounted  merely  to  a  change  of  name  and  of  the 
manager. 

[3]  Appellants  next  argue  that  in  the  provision  above 
quoted  possession  and  occupancy  are  treated  separately,  and 
the  conditions  with  relation  to  each  are  distinct;  that  the  use 
of  the  term  *' occupancy"  was  intended  to  cover  temporary 
use  of  the  building  and  that  the  use  of  the  word  **  posses- 
sion" was  intended  to  designate  the  possessory  right.  It  is 
contended  that  whether  or  not  there  was  a  change  of  occu- 
pancy as  hereinbefore  discussed,  nevertheless  the  lease  given 
to  the  manac^er  of  the  Monrovia  Country  Club  was  the  grant- 
ing of  such  an  interest  in  the  property  to  the  lessee  as  to 
make  him  the  virtual  owner  of  the  property  for  the  period 
of  the  lease,  and  to  change  the  title,  interest,  and  legal  pos- 
session of  the  property.  While  it  would  seem  to  us  that  a 
lease  is  not  a  change  in  the  title  or  interest  of  the  property 
within  the  meaning  of  the  policies  (Smith  v.  Phoenix  Ins. 
Co.,  91  Cal.  323,  328,  329,  [25  Am.  St.  Rep.  191,  13  L.  R.  A. 
475,  27  Pac.  738] ;  Rumsey  v.  Phoenix  Ins.  Co.,  1  Fed.  396; 
Insurance  Co.  v.  Helfensiein,  40  Pa.  289,  [80  Am.  Dec.  573] ; 
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Planters'  Ins.  Co.  v.  Rowland,  66  Md.  236,  243,  [7  Atl. 
257 j ),  yet  it  becomes  unnecessary  for  a  determination  of  this 
case  that  we  should  rest  it  upon  this  proposition.  For  it 
appears  that  the  property  'was  under  lease  to  the  manager 
of  the  Automobile  Country  Club  and  occupied  by  said  club 
as  a  club-house  when  the  policies  were  issued;  and  the  ten- 
ancy of  this  country  club  was  known  to  the  defendants  and 
acquiesced  in  by  them.  Whatever  title  and  interest  and 
X>ossessory  right  attached  to  a  lessee,  attached  to  said  man- 
ager of  said  club  at  the  time  the  contract  of  insurance  was 
entered  into.  And  if  the  two  clubs  are  so  substantially  one 
and  the  same  that  the  occupancy  of  the  premises  was  not 
changed  within  the  meaning  of  the  policies,  then,  assuredly, 
the  two  clubs,  represented  by  their  respective  managers,  were 
so  substantially  one  that  the  making  of  the  lease  to  the  man- 
ager of  the  second  club  instead  of  to  the  manager  of  the  first 
club  was  not  a  change  in  the  possession,  title,  and  interest 
within  the  meaning  of  the  policy.  If  the  second  club  was 
merely  a  continuation  of  the  first  club,  then  the  right,  title, 
and  interest  of  the  second  club  in  the  premises  was  merely 
a  continuation  of  the  right,  title,  and  interest  of  the  first 
club  in  the  property,  and  that  existed  at  the  time  the  insur- 
ance was  issued  on  the  building.  [4]  We  consider  it 
proper  to  regard  the  substance  and  not  the  form  of  the 
transaction  in  question  here  in  view  of  the  well-recognized 
rule  that  provisions  in  i^n  insurance  policy  are  always  con- 
strued so  as  to  prevent  a  forfeiture,  if  the  provisions  will 
reasonably  admit  of  such  a  construction.  {O'Neill  v.  Cale- 
donian Ins.  Co.,  166  Cal.  315,  [135  Pac.  1121] ;  Arnold  v. 
American  Ins.  Co.,  148  CaL  666,  [25  L.  R.  A.  (N.  S.)  6,  84 
Pac.  182].) 

It  is  further  urged  that  because  there  is  some  testimony 
in  the  record  to  the  effect  that  Kaminsky  was  the  agent  of 
the  mortgagee,  Louise  Guenther,  and  was  authorized  by  her 
to  cancel  and  replace  insurance  at  will,  that  this  plaintiff  is 
bound  by  the  scope  of  the  agency  between  Mrs.  Guenther 
and  Kaminsky.  This  is  predicated  upon  the  fact  that  plain- 
tiff has  brought  suit  upon  the  policies  so  taken  out  by  order 
of  Mrs.  Guenther  through  her  agent,  Kaminsky.  But  the 
plaintiff  has  testified  that  he  did  not  know  of  this  arrange- 
ment between  Mrs.  Guenther  and  Kaminsky.  [5]  The  fact 
that  an  agent  is  employed  to  place  insurance  does  not  make 
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faim  an  agent  to  cancel  the  policy  on  behalf  of  the  owner  of 
the  property.  (Qiiong  Tue  Sing  v.  AngUhNevada  Assur. 
Corp,,  86  Cal.  566,  [10  L.  R.  A.  144,  25  Pac.  58].)  The  mere 
fact,  then,  that  the  plaintiff  accepted  the  policies  of  insur- 
ance secured  by  Eaminsky  and  sued  upon  them  does  not 
bind  him  by  notice  of  cancellation  received  by  Eaminsky. 
It  cannot  be  argued  that  he  accepted,  with  respect  to  him- 
self, the  full  scope  of  the  agency  asserted  by  appellant  to 
have  existed  between  Mrs.  Guenther  and  Ejaninsky^  because 
the  plaintiff  has  stated  that  he  knew  nothing  about  the  scope 
of  such  agency.  As  we  have  heretofore  stated,  this  question 
of  agency  was  an  issuable  fact  between  the  parties,  and  the 
jury  has  found  for  the  plaintiff  upon  substantial  evidence. 
The  judgment  is  affirmed. 

Nourse,  J.,  and  Brittain,  J.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  29,  1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  iem^ 
who  was  absent. 


[CiY.  No.  8118.    First  AppeUate  Ditstrict,  DivisioB  One.— December  8, 

1919.] 

O.  F.  GOODBICH,  Respondent,  v.  C.  WHITE  MOBTIMBB^ 
Administrator,  etc.  Appellant. 

[1]  Quieting  Titlb— Adverse  Possession — ^Void  Tax  Deed  as  Coum 
or  Title. — ^In  an  action  to  quiet  title  based  upon  adverse  poe- 
session,  a  void  tax  deed,  though  not  admissible  to  prove  title,  ii 
admissible  for  the  purpose  of  showing  color  of  title  and  poasessioa 
in  good  faith* 

[2]  Id. — Pttbchase  op  Pbopebtt  foe  BmuoiNa  Pubposbs—Abandoh* 
MENT  op  Intbntiom— Possession  not  Destsoysd.— Where  a  person 
always  claimed  to  own  as  good  title  to  certain  real  property  as 
could  be  secured  by  a  tax  deed,  the  property  having  been  pur- 
chased from  the  grantee  in  the  tax  collector's  deed  as  a  site  for 

1.  Effect  of  invalid  tax  deed  as  color  of  title  within  general  statutes 
of  limitations,  note,  11  L.  B.  A.   (N.  8.)    772. 
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buildings  to  be  erected  thereon,  which  was  the  ordinary  and 
eventual  nse  to  which  the  property  would  be  put,  and  the  entry 
thereon  was  in  good  faith  ajid  for  the  purpose  of  carrying  out 
the  building  plans,  the  abandonment  of  the  intention  in  that  re- 
gard did  not  have  the  result  of  destroying  the  possession  of  and 
claim  to   the   property. 

[3]  Id.— Actual  Possession — Inolosubx  not  Nicbssabt.— To  con- 
stitute actual  possession  the  indosure  of  the  lot  by  a  fence,  or 
other  structure,  is  not  necessajy,  the  entry  being  under  color  of 
title. 

[4]  Id.— Paymbnt  of  Taxss — ^Evidencb  of  Claim  of  Ownkeship.— 
In  an  action  to  quiet  title  based  upon  adverse  possession,  evidence 
that  the  plaintiff,  by  himself  and  hia  predecessors,  paid  all  the 
taxes  levied  on  the  property  for  twenty-six  years  tends  to  show 
the  nature  and  character  of  the  claim  under  which  plaintiff  held, 
and  is  further  evidence  that  it  has  not  been  abandoned. 

[5]  Id. — Knowledge  of  Defects — AjyvsasB  Chasacteb  of  Possession 
not  Destroyed. — Knowledge  of  a  defect  in  title  is  not  sufficient 
to  destroy  the  adverse  character  of  the  possession  4>t  rights  ac- 
quired thereunder. 

[6]  Id. — Conveyance  of  Lbgal  Title  to  Another — Continotty  of 
Adverse  Possession  not  Bboken.— Where  a  person  claiming 
title  by  adverse  possession  under  a  void  tax  deed,  by  a  deed  abso- 
lute on  its  face,  duly  recorded,  conveys  the  property  to  a  relative 
in  order  "to  discourage"  a  party  who  is  pressing  a  claim  against 
her,  she  does  not  thereby  divest  herself  of  her  color  of  title  or 
break  the  continuity  of  her  adverse  possession  and  restore  the 
seizin  to  the  original  owner,  if  she  never  quits,  but  retains  and 
at  all  times  maintains,  her  possession,  and  asserts  her  daim  and 
color  of  title  under  the  tax  deed. 

[7]  Id. — Abandonment  of  Land — ^Leavino  With  Intention  to  Eb- 
TUBN. — If  the  person  in  possession  of  land  leaves  it,  with  the 
intention  of  returning,  he  does  not  abandon  it.  Abandonment  in 
a   question   of   intention. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Leslie  B.  Hewitt,  Judge.    AJBSrmed. 

r 

The  facts  are  stated  in  the  opinion  of  the  court.  ' 

9.    Indosure    of    land    as    essential    to    adverse    possession,    note, 
Axm.  Oas.   1913A,  760. 

6.    Unbroken  continuity  as  essential  element  of  adverse  possession^ 
note,  15  L.  B.  A.  (N.  S.)  1202;  what  temporaiy  break  will  amount  to 
abandonment,   note,   Ann.   Cas.   1916A,   606. 
44  Oel.  App.— 37 


Digitized  by  VjOOQ IC 


578  Goodrich  v.  Mobtimbb.  [44  Cal.  App. 

H.  A.  Massey,  Irl  D.  Brett  and  C.  S.  Connor  for  Appel- 
lant. 

George  H.  Moore,  William  B.  Ogden  and  John  P.  Poole 
for  Respondent. 

WASTE,  P.  J.— Plaintiff  brought  this  action  against  John 
Drew  Gay  and  others  to  quiet  title  to  a  lot  situate  in  the 
town  of  Lancaster,  alleging  himself  and  his  predecessors  to 
have  been  in  the  actual,  exclusive,  and  adverse  possession 
thereof,  continuously  for  twenty  years,  claiming  the  same 
against  the  world,  and  having  paid  all  taxes  for  the  statutory 
time  required  to  perfect  adverse  possession.  After  filing  the 
complaint,  appellant  C.  White  Mortimer,  administrator  of 
the  estate  of  Gay,  was  substituted  as  defendant.  The  admin- 
istrator filed  a  cross-complaint  and  brought  into  the  action 
certain  parties  claiming  as  mortgagees  and  lienholders  under, 
but  not  adverse  to  plaintiff.  Judgment  was  entered  for  the 
plaintiff  against  the  defendant  Mortimer,  as  administrator 
of  Gay,  and  he  aloue  appeals. 

Gay  acquired  the  legal  title  to  the  property  during  his 
lifetime  from  M.  L.  Wicks,  by  deed  dated  January  14,  1884. 
He  failed  to  pay  the  state  and  county  taxes  levied  thereon 
for  the  year  1890,  and  the  property  was  sold  by  the  tax  col- 
lector of  Los  Angeles  County  to  W.  A.  Dunn.  He  assigned 
the  certificate  thereof  to  Henry  Hollamby,  who,  in  due  time, 
received  the  tax  collector's  deed.  On  August  11,  1892,  Hol- 
lamby sold  the  lot  to  Mrs.  Alice  J.  Rutledge,  upon  whose  acts 
in  the  matter  much  depends  in  the  determination  of  the  ques- 
tion of  adverse  possession.  Plaintiff  acquired  the  lot  from 
0.  P.  Adams  by  quitclaim  deed  dated  December  27,  1909. 

[1]  At  the  trial  the  defendant  objected  to  the  admission 
in  evidence  of  the  deed  from  the  tax  collector  to  Hollamby 
on  the  ground  that  the  notice  and  afiSdavlt  on  which  the  deed 
was  based  were  insufficient  to  support  it.  Plaintiff  admitted 
the  infirmity  of  the  document,  but  relied  upon  it  as  and 
offered  it  for  the  purpose  of  showing  color  of  title  and  pos- 
session in  good  faith,  and  the  record  indicates  that  it  was 
admitted  by  the  trial  court  upon  that  theory,  which  was  cor- 
rect. (Packard  v.  Moss,  68  Cal.  123,  127,  128,  [8  Pac.  818]  j 
Kockemann  v.  Bickel,  92  Cal.  665-667,  [28  Pac.  686] ;  Sim- 
mons  V.  McCarthy,  128  Cal.  455,  458,  [60  Pac.  1037].) 
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The  property  was  assessed  in  1893,  the  next  year  after 
Mrs.  Rutledge  acquired  it,  in  the  name  of  her  husband;  for 
1894-1896,  inclusive,  in  the  name  of  Ella  G.  Parks;  for 
1897-1909,  inclusive,  in  the  name  of  Mrs.  Rutledge,  and  for 
1910-1916,  inclusive,  in  the  name  of  plaintiff.  There  were 
produced,  and  received  in  evidence,  tax  receipts,  showing  the 
payment  by  plaintiff  of  all  taxes  levied  and  assessed  on  the 
lot  for  the  years  1910  to  1915,  both  inclusive.  The  defendant 
administrator  then  admitted  that  all  taxes  which  had  been 
levied  and  assessed  on  the  property,  subsequent  to  the 
eleventh  day  of  August,  1892,  had  been  paid  by  plaintiff 
and  his  grantors. 

The  basis  of  plaintiff's  title  is  the  prior  possession  of  him- 
self and  his  grantors.  Appellant  contends  that  the  acts  of 
plaintiff  and  his  grantors,  relied  upon  by  respondent,  are  not 
sufficient  to  establish  and  maintain  a  title  by  adverse  pos- 
session. In  1892,  Lancaster  was  a  small,  unincorporated 
village,  covered  with  sagebrush  where  the  lots  had  not  been 
cleared  off.  When  Mrs.  Rutledge  purchased  the  lot  from 
HoUamby  she  paid  him  the  reasonable  market  value  thereof, 
supposing,  she  testified,  that  she  was  getting  a  perfect  legal 
title  thereto.  She  intended  to  erect  store  buildings  thereon, 
and  in  preparation  for  the  work  cleared  the  sagebrush  from 
a  portion  of  the  lot  and  staked  out  the  location  of  the  first 
building.  She  bought  some  fifty  thousand  bricks,  which  were 
hauled  to  the  lot  and  dumped  in  piles,  three  or  four  feet  in 
height,  scattered  in  rows  about  the  place.  Finding  that  she 
did  not  have  enough  money  with  which  to  erect  the  store 
buildings  as  she  had  planned,  some  months  later  she  removed 
about  half  the  bricks  to  other  property,  where  they  were  used 
for  building  purposes.  The  bricks  remaining  on  the  lot  were 
sold  from  time  to  time  and  the  residents  of  the  town  carried 
away  others.  Mrs.  Rutledge  never  inclosed  the  lot  with  a 
fence  and  never  marked  its  exterior  boundaries.  There  was 
testimony  that  for  several  years  after  the  bricks  were  placed 
on  the  ground  by  Mrs.  Rutledge  the  lot  was  used  by  the 
children  of  the  town,  these  piles  of  bricks  affording  con- 
venient *' hiding  places."  Some  of  the  children,  now  grown 
to  maturity,  and  several  other  witnesses  testified  that  the 
bricks  were  on  the  lot  during  that  time  and  as  late  as  1900. 
Plaintiff  testified  that  he  bought  from  Mrs.  Rutledge,  and 
paid  for,  bricks  taken  from  the  lot  as  late  as  1907. 


Digitized  by  VjOOQ IC 


580  Goodrich  v.  Mortimer.        [44  Gal.  App. 

There  was  further  testimony  that  the  witnesses  *'knew" 
Mrs.  Butledge  was  the  owner  of  the  lot;  that  they  ''under- 
stood" so;  that  that  was  the  ** general  understanding"  in 
the  town  of  Lancaster;  that  ''the  general  public  understood" 
she  owned  it;  that  it  was  generally  spoken  of  as  "the  But- 
ledge lot, ' '  and  later  as  the  "  Goodrich  lot. ' '  Some  of  the  wit- 
nesses testified  that  it  was  "generally  understood"  that  MrSw 
Butledge,  and  plaintiff,  had  a  "tax  title"  to  the  lot. 

Plaintiff  leased  the  lot  through  Adams  in  1908,  and  for  a 
time  used  it  as  the  site  of  a  tent  in  which  he  maintained  a 
bowling-alley.  Soon  after  he  acquired  the  property  in  1909 
he  cleared  the  lot,  repaired  the  sidewalk,  placed  a  barrier  to 
ward  off  trespassers,  and  erected  three  buildings  on  the 
premises.  At  the  time  of  the  trial  it  was  shown  that  Lan- 
caster was  still  a  small,  unincorporated  village  of  about  six 
or  seven  hundred  inhabitants.  Judging  from  the  entire 
record,  it  does  not  appear  that  there  was  much,  if  any,  de- 
mand for  real  estate  in  the  community  from  1892,  when  Mrs. 
Butledge  entered  into  possession,  until  the  advent  of  good 
roads  and  highways,  about  the  time  the  present  action  was 
begun.  The  lot  in  question  was  covered  with  sand  and  sage- 
brush. The  use  the  owner  put  it  to  during  that  time  was 
about  the  only  use  it  was  adapted  to  in  view  of  the  needs  of 
the  community. 

[2]  Mrs.  Butledge  always  claimed  to  own  as  good  title  to 
the  property  as  could  be  secured  by  a  tax  deed.  It  was  pur- 
chased by  her  as  a  site  for  buildings  to  be  erected  thereon, 
which  was  undoubtedly  the  ordinary  and  eventual  use  to 
which  the  lot  would  be  put.  Her  entry  thereon  was  in  good 
faith  and  for  the  purpose  of  carrying  out  her  building  plans. 
Her  abandonment  of  her  intention  in  that  regard  did  not 
have  the  result  of  destroying  her  possession  of  and  claim  to 
the  property,  which  was  asserted  in  the  manner  before  re- 
cited. {Montgomery  dk  Mullen  Lumber  Co.  v.  <^iMmby,  164 
Cal.  250-253,  [128  Pac.  402].)  [3]  To  constitute  actual 
possession  the  indosure  of  the  lot  by  a  fence,  or  other 
structure,  was  not  necessary,  the  entry  being  under  color  of 
title.  (Eicks  v.  Coleman,  25  Cal.  122,  133,  [85  Am.  Dec. 
103].)  In  the  instant  case  there  was  such  an  appropriation 
of  the  land  by  the  claimants  as  to  convey  to  the  community 
where  it  was  situated  visible  notice  that  it  was  in  their  ex- 
clusive use  and  enjoyment.    Such  possession  was  sufficient 
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{Lofstadt  V.  Murasky,  152  Cal.  64,  68,  [91  Pac.  1008].) 
[4]  Plaintiff,  by  himself  and  his  predecessors,  paid  all  the 
taxes  levied  on  the  property  for  twenty-six  years.  This  fact 
tended  to  show  the  nature  and  character  of  the  claim  under 
which  plaintiff  held  and  was  further  evidence  that  it  had  not 
been  abandoned.  {Baum  v.  Beay,  96  Cal.  462,  466,  [29  Pac. 
117,  31  Pac.  561].) 

The  lower  court  was  correct  in  holding  that  the  possession 
of  the  plaintiff  and  his  grantors,  as  indicated  by  their  fore- 
going assertion  of  control  over  the  property,  based  as  it  was 
upon  a  claim  of  title,  founded  upon  a  written  instrument, 
as  being  a  conveyance  of  the  property  in  question,  was  suffi- 
cient to  constitute  adverse  possession  for  the  required  statu- 
tory period.  (Code  Civ.  Proc,  sec.  322;  Cousino  v.  Western 
Shore  Lumber  Co.,  179  Cal.  1,  [175  Pac.  406] ;  Kockemann 
V.  Bickd,  supra,) 

Appellant  attempts  to  weaken  respondent's  position  some- 
what by  calling  attention  to  the  fact  that  both  he  and  Mrs. 
Rutledge  had  knowledge  of  the  infirmity  of  Mrs.  Rutledge's 
title  before  plaintiff  acquired  the  property.  There  is  no 
merit  in  the  suggestion.  [5]  The  knowledge  of  a  defect  in 
title  is  not  sufficient  to  destroy  the  adverse  character  of  the 
possession  or  rights  acquired  thereunder.  (Montgomery  dk 
Mullen  Lumber  Co.  v.  Quimby,  supra.) 

[6]  During  1893,  in  order  **to  discourage"  a  party  who 
was  pressing  a  claim  against  her,  Mrs.  Rutledge,  by  deed 
absolute  on  its  face,  duly  recorded,  conveyed  the  lot  and 
other  property  to  her  cousin,  Ella  Q.  Park.  Mrs.  Park  did 
not  attempt  to  take  possession  of  the  property.  She  did  not 
pay  any  of  the  taxes,  made  no  claim  of  any  actual  interest 
therein,  and  on  August  25,  1899,  at  the  request  of  Mrs.  Rut- 
ledge, reconveyed  the  lot  to  her.  Basing  his  contention  on 
these  facts,  appellant  contends  that  when  Mrs.  Rutledge  ex- 
ecuted the  deed  to  Mrs.  Park  she  divested  herself  of  her  color 
of  title,  and,  as  a  result,  there  was  a  break  in  the  continuity  < 
of  her  adverse  possession  and  a  restoration  of  the  seizin  of 
Gay.  The  answer  to  this  contention  must  rest  in  the  fact» 
that  Mrs.  Rutledge  never  parted  with  whatever  right  and 
title  she  acquired  through  the  tax  deed  to  HoUamby,  her 
immediate  predecessor,  and  his  deed  to  her.  While  her 
record  title  passed  to  Mrs.  Park,  she  never  quit,  but  retained 
and  at  all  times  maintained  her  possession,  and  asserted  her 
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claim  and  color  of  title  under  the  tax  deed.  She  never 
parted  with  such  ownership.  Mrs.  Park  held  the  record  title 
in  trust  for,  and  subordination  to  the  will  and  pleasure  of 
Mrs.  Rutledge.  Defendant  made  no  attempt  to  establish  to 
the  contrary.  The  facts  at  bar  serve  to  distinguish  the  cases 
cited  by  appellant.  In  the  instances  therein  considered,  as 
we  read  them,  there  was  an  actual  passing  of  all  estate 
and  interest  of  ownership,  as  well  as  of  title,  in  some  cases 
to  the  true  owner,  and  in  others  to  a  stranger. 

What  we  have  said  in  relation  to  the  deed  to  Mrs.  Parks 
would  apply  with  equal  force  to  the  deed  from  Mrs.  Rut- 
ledge  to  her  son  Adams,  executed  in  1905,  and  which  appears 
to  have  been  given  for  a  similar  purpose.  Another  element 
enters  into  the  consideration  of  that  transaction,  however, 
for  the  claim  of  Mrs.  Rutledge  had  long  prior  thereto  ripened 
into  a  prescriptive  title,  through  her  entry  in  1892,  under 
color  of  right  and  her  continued  adverse  possession  and  pay- 
ment of  taxes  for  nearly  thirteen  years. 

The  fact  that  Mrs.  Rutledge  did  not  live  continuously  in 
Lancaster  during  her  alleged  adverse  possession,  considered 
in  the  light  of  all  the  other  features  in  the  case,  did  not  work 
an  abandonment  of  her  claim.  [7]  If  the  person  in  pos- 
session of  land  leaves  it,  with  the  intention  of  returning,  he 
does  not  abandon  it.  Abandonment  is  a  question  of  inten- 
tion. {Moon  V.  BoUins,  36  Cal.  333,  338,  [95  Am.  Dec.  181] ; 
Wood  V.  Etivmida  Water  Co.,  147  CaL  228,  234,  [81  Pac. 
512].) 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  January  29, 1920. 

All  the  Justices  concurred,  except  Kerrigan,  J.,  pro  tern., 
who  was  absent. 
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[Civ.  No.  2902.    Second  Appellate  District,  Division  One. — ^December  4, 

1919.] 

EXCHANGE  SECURITIES  COMPANY  (a  Corporation), 
Appellant,  v.  JOHN  ROSSINI  et  al.,  Copartners,  etc., 
et  al..  Respondents. 

[1]  Landlord  and  Tenant— Bbeacb  oi*  Covenant  by  Tenant— Bight 
TO  Evict. — In  the  absence  of  statutory  provision,  the  breach  of  an 
independent  covenant  made  by  the  tenant  will  not  justify  the 
eviction  of  the  latter,  nnless  the  lease  contains  a  stipulation  to 
that  eif  ect. 

[2]  Id. — ^Bbeach  bt  Landlord— Right  or  Tenant  to  Terminate 
Lease. — ^Where  there  is  no  statutory  regulation  on  the  subject,  the 
breach  of  a  like  covenant  on  the  part  of  the  landlord  will  not 
warrant  the  tenant  in  terminating  the  lease  and  refusing  to  pay 
the  rent  called  for  thereby,  in  the  absence  of  a  stipulation  in  the 
lease  to  that  effect. 

[3]  Id. — Option  to  Purchase — Breach  bt  Lessor — Bight  ot  Lessee 
TO  A3AND0N  PREMISES. — A  Covenant  in  a  lease,  whereby  the  lessor 
agrees  that  if,  during  the  term  of  the  lease,  she  should  receive 
a  bona  fids  offer  for  the  purchase  of  the  property  and  desire  to 
accept  such  offer  and  sell  the  property,  such  facts  should  be  com- 
municated to  the  lessees,  who  are,  for  a  period  of  ten  days  from 
the  service  of  such  notice,  given  the  option  to  purchase  the  leased 
property  at  the  price  and  upon  the  terms  contained  in  the  offer 
so  received  by  the  lessor,  is  in  its  nature  independent  and  not 
a  condition  precedent  to  the  payment  of  the  rent  by  the  lessees; 
and  where  the  lease  contains  no  stipulation  that  upon  a  breach 
thereof  the  tenants  may  at  their  option  abandon  the  premises  and 
terminate  the  lease,  they  are  not  absolved  from  the  obligation  to 
pay  the  rent  reserved  therein  upon  a  breach  thereof  by  the  lessor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge.    Reversed 

The  facts  are  stated  in  the  opinion  of  the  court 

Shreve  &  Shreve  and  J.  T.  Reed  for  Appellant 

Adam  Thompson  for  Respondents. 

2.    Becovery  of  rent  by  landlord  upon  abandonment  of  premises  by 
tenant,  note,  14  Aim.  Caa.  1089. 
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SHAW,  J. — ^The  material  facts  upon  which  the  trial  court 
rendered  judgment  for  defendants,  and  from  which  plain- 
tiff appeals,  asserting  that  it  is  entitled  to  judgment  upon  the 
findings,  are  as  follows:  On  the  ninth  day  of  May,  1913, 
Bosie  J.  Poggi  made  a  written  lease  of  certain  real  estate 
to  defendants  John  Rossini  and  Henry  Monighetti.  The 
term  of  the  lease  was  for  a  period  of  five  years  and  the  rental 
reserved  therein  was  twelve  thousand  five  hundred  dollars, 
payable  in  equal  semi-annual  installments  in  advance.  The 
lessees  at  the  time  caused  a  bond,  for  the  faithful  performance 
of  their  covenants  contained  in  the  lease,  to  be  executed  to  the 
lessor  by  Joe  Guidotti  and  Pietro  Guidotti,  who  are  joined 
with  them  as  defendants  herein.  Among  other  covenants 
contained  in  the  lease  was  one  whereby  the  lessor  agreed  that 
if,  during  the  term  of  the  lease,  she  should  receive  a  bona 
fide  offer  for  the  purchase  of  the  property  and  desire  to  ac- 
cept such  offer  and  sell  the  property,  such  facts  should  be 
communicated  to  the  lessees,  who  were,  for  a  period  of  ten 
days  from  the  service  of  such  notice,  given  an  option  to  pur- 
chase the  leased  property  at  the  price  and  upon  the  terms 
contained  in  the  offer  so  received  by  the  lessor,  which  option 
to  purchase  by  defendants,  unless  exercised  within  the  time 
so  specified,  should  terminate.  The  lease  also  contained  pro- 
visions under  which  the  purchaser,  if  other  than  the  lessees, 
might  terminate  the  lease  upon  notice  as  therein  provided. 
On  March  20,  1915,  the  lessor,  without  any  notice  to  the 
lessees  of  her  intention  so  to  do  and  in  violation  of  the 
covenant  to  give  the  lessees  an  opportunity  to  exercise  their 
option  to  purchase  the  property,  sold  and  conveyed  the  same 
to  the  Diamante  Gardini  Company,  to  which  she  assigned 
and  transferred  the  lease,  together  with  the  bond  given  her 
for  the  faithful  performance  of  the  terms  thereof;  and  on 
October  29,  1915,  the  Diamante  Gardini  Company  conveyed 
the  property  to  plaintiff  herein,  to  which  it  likewise  assigned 
the  lease  and  bond  aforesaid.  On  November  8,  1915,  the 
lessees  having  paid  all  rent  due  to  said  date,  abandoned  the 
leased  premises  without  plaintiff's  consent,  and  thereafter 
refused  to  pay  any  rent  for  the  balance  of  the  term,  which 
expired  on  May  8,  1918.  Thereafter,  plaintiff  notified  the 
lessees  to  resume  possession  of  said  premises  and  that,  in  case 
of  their  failure  so  to  do  within  ten  days,  plaintiff  would  rent 
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the  property  to  other  tenants  npon  the  best  terms  obtainable 
for  and  on  account  of  said  lessees  and  look  to  them  for  the 
payment  of  the  difference  between  the  amount  called  for  by 
the  lease  and  that  which  they  might  be  able  to  obtain  from 
the  new  tenant,  to  which  the  lessees,  through  their  attorney, 
answered,  saying  that  their  abandonment  of  the  leased  prop- 
erty was  due  to  the  violation  of  the  lessor's  covenant  con- 
tained in  the  lease  by  failing  to  give  them  an  opportunity 
to  exercise  the  option  for  the  purchase  of  the  property,  and 
that  plaintiff  was  at  liberty  to  take  such  steps  in  the  prem- 
ises with  reference  to  letting  the  property  to  another  tenant 
as  it  might  be  advised.  Thereupon,  on  December  1,  1915, 
plaintiff  leased  the  property  for  the  balance  of  the  term,  at 
one  thousand  dollars  per  year,  which,  though  less  than  that 
reserved  in  the  lease,  was  at  the  time  a  fair  and  full  rental 
for  the  property. 

Upon  these  facts  being  made  to  appear,  in  an  action  to 
recover  the  amount  called  for  by  the  lease,  with  interest  on 
the  installments  of  rent  as  they  became  due,  less  the  sum  of 
one  thousand  dollars  i)er  year,  for  which  the  premises  were 
re-rented,  the  court,  as  a  conclusion  of  law,  found  that  plain- 
tiff was  entitled  to  take  nothing  and  that  defendants  were 
entitled  to  their  costs. 

Whether  or  not  the  covenant  in  question  so  made  by  the 
lessor  warranted  the  lessees  in  terminating  the  lease  and  re- 
fusing to  pay  the  rent  is  the  sole  point  in  controversy  be- 
tween the  parties.  [1]  As  to  the  landlord,  the  general  rule 
is  that,  in  the  absence  of  statutory  provision,  the  breach  of 
an  independent  covenant  made  by  the  tenant  will  not  justify 
the  eviction  of  the  latter  unless  the  lease  contains  a  stipulsr 
tion  to  that  effect.  **The  mere  breach  of  a  covenant  by  the 
tenant  can  give  the  landlord  no  right  of  re-entry  unless 
there  be  a  stipulation  in  the  lease  that  such  breach  of 
covenant  shall  work  a  forfeiture  or  determination  of  the 
tenant's  interest.  No  ejectment  can  be  maintained  by  the 
landlord  for  mere  breach  of  covenant  not  coupled  with  a  pro- 
viso that  the  term  shall  end.  His  only  remedy  would  be  an 
action  for  breach  of  covenant."  (Jones  on  Landlord  and 
Tenant,  sec.  487.)  In  support  of  this  proposition,  the  au- 
thor cites  a  number  of  cases.  [2]  And  where  there  is  no 
statutory  regulation  of  the  subject,  it  is  equally  true,  upon 
like  principle,  that  in  the  absence  of  stipulation  to  such 
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effect,  the  breach  of  a  like  covenant  on  the  part  of  the  land- 
lord will  not  warrant  the  tenant  in  terminating  the  lease 
and  refusing  to  pay  the  rent  called  for  thereby.  Thus  it  has 
teen  held  that,  in  the  absence  of  such  stipulation  giving  the 
tenant  the  right  to  terminate  the  lease,  the  failure  of  the 
landlord  to  comply  with  his  covenant  to  make  improvements 
upon  the  demised  premises  will  not  justify  the  tenant  in 
abandoning  the  premises  and  refusing  to  pay  the  rent. 
{Partridge  v.  Dykms,  28  Okl.  54,  [34  L.  R.  A.  (N.  S.)  984, 
113  Pac.  928] ;  Huber  v.  Byan,  26  Misc.  Rep.  428,  [56  N.  Y. 
Supp.  135] ;  18  Am.  &  Eng.  Eney.  of  Law,  p.  230.)  In  the 
absence  of  a  stipulation  therefor,  which  must  be  construed 
strictly  against  the  party  for  whose  benefit  it  is  created 
(Civ.  Code,  sec.  1442;  Randol  v.  Scott,  110  Cal.  590,  [42 
Pac.  976]),  neither  party  can  claim  forfeiture.  As  to  the 
landlord,  the  covenant  must  be  coupled  with  a  proviso  that 
the  breach  thereof  shall  entitle  him  to  a  re-entry  of  the 
premises,  and  shall,  as  to  the  tenant,  to  entitle  him  at  his 
option  to  terminate  the  lease,  be  coupled  with  a  like  proviso. 
Otherwise,  and  in  the  absence  of  such  stipulation,  the  remedy 
in  either  case  is  an  action  for  breach  of  the  covenant.  Con- 
ditions arising  upon  a  breach  of  covenant  are  the  subject 
of  contract  and,  if  desired,  the  party  interested  should  insist 
upon  their  insertion  in  the  lease.  In  the  instant  case,  the 
lease  expressly  provides  that  upon  breach  of  any  of  the 
covenants  therein  contained  on  the  part  of  the  lessees,  the 
lessor  shall,  at  his  option,  re-enter  upon  the  demised  prem- 
ises and  terminate  the  lease.  No  such  provision,  however,  is 
contained  in  the  lease  giving  the  tenants  a  like  right.  Hence, 
in  the  absence  thereof,  the  lessees'  remedy  for  breach  of  the 
covenant  in  question  is  an  action  thereon. 

[3]  Our  conclusion  is  that  the  covenant  in  question  on 
the  part  of  the  lessor  was  in  its  nature  independent  and  not 
a  condition  precedent  to  the  payment  of  the  rent  by  the 
lessees ;  and  since  the  lease  contains  no  stipulation  that  upon 
a  breach  thereof  the  tenants  may  at  their  option  abandon 
the  premises  and  terminate  the  lease,  they  are  not  absolved 
from  the  obligation  to  pay  the  rent  reserved  therein. 

The  judgment  is  reversed  and  the  lower  court  instructed  to 
render  judgment  on  the  findings  for  plaintiff  for  the  rent 
reserved  in  and  payable  under  the  terms  of  the  lease,  to- 
gether with  interest  upon  each  installment  thereof  from  the 
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time  when  it  became  due  and  payable,  less  the  amount  of  one 
thousand  dollars  per  year  and  interest  thereon  from  the  time 
when  under  the  terms  of  the  contract  of  re-rental  the  same 
became  due  and  payable.  Such  judgment,  however,  as  to 
defendants  Joe  Guidotti  and  Pietro  Guidotti  to  be  limited  to 
the  penal  sum  specified  in  their  bond  for  the  faithful  per- 
formance by  the  lessees  of  the  covenants  contained  in  the 


Conrey,  P.  J.,  and  James,  J.,  concurred. 


[GiT.  No.  3079.    First  Appellate  District,  Division  One. — ^December  4, 

1919.] 

PBEDERICK     WEAVERING,     Respondent,     v.     FRED 
SCHNEIDER,  Appellant. 

[1]  Afpsal — Order  Appointing  Bbceiver — Stipulation  of  Parties 
Settling  Diiterences — Dismissal  or  Appeal. — An  appeal  from  an 
order  appointing  a  receiver  will  be  dismissed  where,  upon  the  call- 
ing of  the  case  in  the  appellate  court,  there  is  presented  a  certified 
copy  of  a  stipulation  of  the  parties  filed  in  the  superior  court 
from  an  examination  of  which  it  appears  that  the  appellant  and 
respondent  have  agreed  to  an  immediate  sale  bj  the  receiver  of 
all  the  property  in  his  hands,  and  for  a  disposal  of  the  proceeds 
of  the  sale  and  of  all  other  property  belonging  to  the  copartnership 
existing  between  the  parties  to  the  action. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco  appointing  a  receiver. 
George  H.  Cabaniss,  Judge.    Appeal  dismissed. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  H.  Wakeman  for  Appellant. 

A.  M.  More,  E.  B.  Mering  and  M.  J.  Gillespie  for  Re- 
spondent 

WOOD,  J.,  pro  iem. — This  is  an  appeal  from  an  order 
appointing  a  receiver.  [1]  Upon  the  calling  of  the  case  in 
this  court  there  was  presented  a  certified  copy  of  a  stipulation 
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of  the  parties  filed  in  the  superior  court.  It  appears  from 
an  examination  of  this  stipulation  that  the  appellant  and  re- 
spondent have  agreed  to  an  immediate  sale  by  the  receiver 
of  all  the  property  in  his  hands,  and  for  a  disposal  of  the 
proceeds  of  the  sale  and  of  all  other  property  belonging  to 
the  copartnership  existing  between  the  parties  to  the  action. 
It  follows  that  there  is  now  no  actual  controversy  between 
the  parties. 

It  was  held  in  Nelson  v.  Nehon,  153  Cal.  204,  [94  Pac. 
880],  that  where  an  appeal  no  longer  involves  the  determina- 
tion of  adversary  rights,  the  questions  presented  would  not 
be  considered,  even  for  the  purpose  of  deciding  who  should 
pay  costs  on  appeal. 

The  appeal  is  dismissed. 

Kerrigan,  J.,  and  Waste,  P.  J.,  concurred. 


.  [Civ.  No.  8107.    Fint  AppeUate  District,  Division  One. — ^December  4, 
'  1919.] 

LIZZIE  P.  KUHNS  et  al.,  Respondents,  v.  TULLT  MAR- 
SHALL, Appellant. 

[1]  Nbouo«ncb— Personal  Injubixs — Subsequent  Development  of 
Bladder  Tboublb— Action  for  Damages — Pleadino — Evidence.— 
In  an  action  for  damages  for  personal  injuries  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  in  the  operation  of 
his  automobile  whereby  he  came  into  collision  with  the  plaint! fT, 
where  the  complaint,  after  setting  forth  a  certain  specific  in- 
jury, aHeged  that  by  reason  of  the  accident  the  plaintiff  was 
made  tick,  sore,  and  lame,  and  that  she  was  physically  impaired, 
and  had  also  received  and  was  suffering  from  a  serious  nervous 
shock,  evidence  that  a  few  weeks  after  the  accident  the  plaintiff 
developed  serious  bladder  trouble  was  admissible. 

[2]  Id.— Phtbioal  Injuries  Sustained— Proximate  Result  of  Ao- 
ciDBNT — Pleading. — A  plaintiff  is  not  required  to  allege  specifically 
each  phjTsical  injury  sustained  or  which  may  have  resulted  from 
the  accident.  It  is  sufficient  if  such  injuries  can  be  traced  to 
the  occurrence  complained  of  and  are  such  aa  might  naturally  re- 
tnlt  from  tlw  injury. 
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[S]  Id.— NERT0U8NI8S  AS  Elemsmt  ot  Damaob— Testimony  or  Plain- 
TIPF  ABiassiBLB. — Nervousoess,  when  the  reaaonable  outcome  of 
physical  injuries,  is  always  an  element  of  damage,  and  in  an  action 
for  damages  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  the  plaintiff's  testimony  as 
to  the  extent  and  nature  of  her  nervousness  is  admissible. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Curtis  D.  Wilbur,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Duke  Stone  for  Appellant. 

Herbert  D.  Gale,  D.  L.  Cobb  and  C.  J.  Milliron  for  Re- 
spondents. 

KERRIGAN,  J. — This  is  an  appeal  by  defendant  from  a 
judgment  by  which  the  plaintiffs  recovered  damages  for  per- 
sonal injuries  suffered  by  Lizzie  P.  Kuhns. 

The  action  was  brought  by  Lizzie  P.  Euhns  and  Frank  C. 
Euhns,  her  husband,  for  personal  injuries  suffered  by  the 
former  and  alleged  to  have  been  caused  by  the  negligence  of 
the  defendant  in  the  operation  of  his  automobile,  whereby, 
it  is  averred,  he  came  into  collision  with  said  Lizzie  P. 
Kuhns. 

The  accident  happened  near  the  intersection  of  Second 
and  Spring  Streets,  in  the  city  of  Los  Angeles,  in  the  evening 
after  dark  and  at  a  time  when  traffic  was  congested.  On 
that  evening  the  said  plaintiff,  holding  an  umbrella  above 
her,  undertook  to  cross  Spring  Street  from  the  northeast  cor- 
ner of  said  intersection.  She  proceeded  westerly,  using  the 
crosswalk,  until  more  than  halfway  across,  when  the  defend* 
ant,  driving  an  automobile  northward  on  the  east  side  of 
Spring  Street,  and  having  passed  the  center  of  Second  Street, 
turned  west,  describing  a  semi-circle  in  doing  so,  and  came 
up  behind  and  collided  with  said  plaintiff,  who  was  struck 
by  the  right-hand  front  part  of  the  automobile  on  the  pos- 
terior of  the  left  thigh,  being  thereby  thrown  and  caused 
certain  serious  injuries. 

8.  Necessity  and  competeney  of  evidenee  of  mental  suffering  in 
action  for  damages,  notes,  2  Ann.  Gas.  55;  Aim.  Ca«.  I912B,  538. 
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There  is  evidence  that  upon  stepping  from  the  sidewalk 
said  plaintiflf  looked  to  her  left  in  a  southerly  direction  for 
approaching  vehicles,  and  that  when  about  the  center  of  the 
street  she  looked  north  to  her  right,  these  being  the  respective 
I  directions  from  which  traffic  should  properly  approach.  She 
was  accompanied  by  her  husband,  who,  from  the  moment  of 
leaving  the  sidewalk,  kept  a  lookout  in  both  directions.  They 
saw  no  vehicles  in  close  proximity  to  them,  but  upon  reach- 
ing the  point  already  described  the  defendant's  car,  being 
driven  at  a  speed  of  from  six  to  eight  miles  an  hour,  and  its 
approach  being  unannounced  by  any  warning  signal,  came 
into  collision  with  said  plaintiff  as  already  narrated.  One 
of  the  witnesses  described  the  occurrence  as  follows:  **I 
looked  straight  out  in  the  street.  Mr.  Marshall  was  coming 
down  Spring  Street  this  way  and  he  was  going  to  make  this 
turn — ^whether  he  was  going  up  Second  Street  or  south  on 
Spring  Street  I  don't  know.  Mr.  Kuhns  and  his  wife  were 
coming  here,  and  as  he  was  making  the  turn  and  got  in  the 
middle  of  the  track  he  ran  directly  right  into  them  and 
knocked  them  down,  and  he  goes  clear  over  here  in  front  of 
the  drug-store  of  the  Hollenbeck  Hotel  before  he  stops.  I 
was  looking  just  as  I  am  looking  at  you,  right  out  into  the 
street,  and  I  noticed  him  coming  up  and  I  noticed  Mr.  and 
Mrs.  Euhns  coming  across  the  street.  Before  he  hit  them 
I  noticed  that  he  was  going  to  run  into  them,  and  I  hollered. 
Of  course  he  ran  into  them,  and  I  thought  he  was  going  to 
run  away.  .  •  .  " 

These  are  the  facts  of  the  case  as  testified  to  by  the  plain- 
tiff and  her  husband  and  a  disinterested  witness.  In  some 
essential  respects  this  testimony  is  contradicted  by  the  de- 
fendant through  his  own  testimony,  which,  however,  was  un- 
supported by  other  witnesses.  In  view  of  this  condition  of 
the  record  it  is  clear  that  it  cannot  be  successfully  maintained 
that  the  evidence  fails  to  support  the  verdict  of  the  jury. 

[1]  Over  the  objection  of  the  defendant,  the  court  ad- 
mitted evidence  that  a  few  weeks  after  the  accident  the  said 
plaintiff  developed  serious  bladder  trouble.  Defendant's 
contention  is  that  this  evidence  was  inadmissible  under  the 
allegations  of  the  complaint.  The  complaint,  after  setting 
forth  a  certain  specific  injury,  alleprod  that  by  reason  of  the 
accident  the  plaintiff  Lizzie  P.  Kuhns  was  made  sick,  sore, 
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and  lame,  that  she  was  pl^jsically  impaired  and  had  also  re* 
ceived  and  was  suffering  from  a  serious  nervous  shock.  The 
attending  physician,  referring  to  the  bladder  trouble,  testi- 
fied that  in  his  opinion  this  condition  of  the  bladder  was 
attributable  to  the  blow  which  the  plaintiff  received  and  to 
the  consequent  nervous  shock. 

We  think  the  testimony  was  admissible  under  the  allega- 
tions of  the  complaint.  [2]  A  plaintiff  is  not  required  to 
allege  specifically  each  physical  injury  sustained  or  which 
may  have  resulted  from  the  accident.  It  is  sufficient  if  such 
injuries  can  be  traced  to  the  occurrence  complained  of  and 
are  such  as  might  naturally  result  from  the  injury.  {Samuels 
V.  California  St.  By.  Co.,  124  Oal.  296,  [56  Pac.  1115]; 
Lauder  v.  Currier,  3  Cal.  App.  28,  [84  Pac.  217] ;  Treadwell 
V.  Whittier,  80  Cal.  574,  [13  Am.  St.  Rep.  175,  5  L.  R.  A. 
498,  22  Pac.  266] ;  Worden  v.  Central  Fireproof  Bldg.  Co., 
172  Cal.  94,  [155  Pac.  839].) 

[3]  Appellant  next  contends  that  the  court  erred  in  ad- 
mitting over  his  objection  evidence  by  the  plaintiff  describing 
her  condition  as  to  nervousness  since  the  accident.  It  ap- 
pears that  she  had  without  objection  testified  that  since  the 
collision  she  was  extremely  nervous,  and  then,  over  objection, 
proceeded  to  describe  how  noise  affected  her,  saying:  **The 
noise  in  the  street  affects  me  very  much,  but  especially  the 
noise  of  a  bell  on  an  automobile  or  police  ambulance,  sends 
a  nervous  chill  from  the  base  of  the  spine  to  the  base  of  the 
brain."  Nervousness,  when  the  reasonable  outcome  of  phy- 
sical injuries,  is  always  an  element  of  damage,  and  obviously 
evidence  relating  thereto  may  properly  be  submitted  to  the 
jury  {Easton  v.  United  Trade  School  Con.  Co.,  173  Cal.  199, 
203,  [L.  R.  A.  1917 A,  394,  159  Pac.  597]).  The  plaintiff's 
testimony  as  to  the  extent  and  nature  of  her  nervousness 
was  plainly  admissible. 

Finally,  the  appellant  asserts  that  the  court  erred  in  refus- 
ing to  give  to  the  jury  certain  instructions  offered  by  him. 
We  have  carefully  examined  these  instructions,  together  with 
those  given  by  the  court,  and  we  find  no  ground  for  the 
appellant's  criticism.  The  instructions  given  fully  and 
fairly  cover  every  phase  of  the  case  presented  by  the  plead- 
ings, particularly  as  to  the  reciproc€j  rights  and  duties  of 
drivers  of  vehicles  and  pedestrians  using  a  public  street,  and 
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they  certainly  do  not  emphasize  any  feature  of  the  case 
against  the  defendant. 
The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 


[GiT.  No.  3002.    Second  AppeUate  Distriet,  Division  One. — ^December  4^ 

1919.] 

WILL  S.  PAWCETT,  Respondent,  v.  EDMUND  PEYCKB 
COMPANY  (a  Corporation),  AppeUant. 

[1]    ACCOUNTIKO — SALX   OF   TKOIT   BT  COMMISSION   MEBCHANT— OOLLXO- 

TioN  OF  Claims  fob  Damages — ^Pleading. — In  this  action,  in  form 
one  for  an  accounting  for  moneys  received  by  a  commission  mer- 
chant from  railroad  and  transportation  companies  on  account  of 
claims  for  damage  resulting  from  the  mishandling  of  plaintiff's 
fruit,  the  allegations  of  the  complaint  were  sufficient  to  show  that 
the  defendant  had  received  and  failed  to  account  to  the  plaintiff 
for  money  in  excess  of  the  amount  of  the  judgment. 

4  [2]  Id. — Several  Causes  of  Action — Stipulation  of  Moneys  Oou- 
.  LEOTXD— General  Findings. — ^The  fact  that  the  plaintiff  in  such 
action  set  forth  in  the  form  of  various  causes  of  actions  or  counts 
the  facts  relating  to  the  handling  of  the  crops  for  the  different 
years  did  not  require  the  trial  court  to  make  specific  findings  of 
facts  and  assign  them  to  the  several  causes  of  action,  where  there 
was  admitted  in  evidence  a  stipulation  to  which  was  attached  an 
itemized  statement  of  all  the  claims  filed  against  railroad  companies 
on  behalf  of  plaintiff  by  defendant  and  all  the  amounts  collected 
by  the  defendant  thereon.  General  findings  as  to  the  facts,  and 
a  determination  that  the  amount  for  which  judgment  was  awarded 
was  due  plaintiff,  was  sufficient. 

[8]  Id.  — Offset  fob  Collection  of  Claims  —  Agreement  not  to 
Charge  —  Admissibilitt  of  Parol  Evidence.  —  In  this  action 
against  a  commission  merchant  to  recover  moneys  collected  from 
railroad  and  transportation  companies  on  account  of  claims  for 
damages  resulting  from  the  mishandling  of  plaintiff's  fruit,  the 
defendant  in  his  answer  having  claimed  a  certain  percentage  for 
the  collection  thereof  as  an  offset,  parol  evidence  was  admissible 
to  show  that  defendant's  manager  orally  agreed  with  plaintiff  that 
there  would  be  no  commission  charges  over  and  above  the  charge 
for  the  shipment  and  sale  of  the  fruit  as  agreed  upon  in  the 
writings. 
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[4]  ISk  —  CiONfuCTiNO  EymiNCE — Findings.  —  The  trial  judge's  de- 
tennination  of  the  fact  that  no  eommissioxia  were  owing  as  offsets, 
where  that  matter  was  the  subject  of  a  eonfliet  of  testimony,  must 
be  taken  as  finaL 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Los  Angeles  County.    Frank  G.  Finlayson,  Judge.    Af^rmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Woodruff  &  Shoemaker,  Oeorge  H.  Woodruff  and  Clyde 
C.  Shoemaker  for  Appellant 

Davis  &  Bush  for  Respondent. 

JAMES,  J. — ^Appeal  from  a  judgment  by  which  plaintiff 
was  awarded  a  sum  of  money  in  excess  of  two  thousand  dol- 
lars. 

The  defendant,  during  the  time  material  to  this  contro- 
versy, was  engaged  in  business  as  a  commission  merchant  or 
broker  handling  fruits  and  agricultural  products.  It  con- 
tracted with  the  plaintiff  to  ship  and  market  crops  of  can- 
tdoupes  and  grapes  produced  during  the  years  1911,  1912, 
and  1913.  The  contracts  covering  the  obligations  of  the 
parties  were  evidenced  by  letters.  In  brief,  it  may  be  stated, 
with  which  the  uncontradicted  testimony  agrees,  that  the  de- 
fendant, after  the  fruit  was  delivered  to  it,  assumed  the 
obligation  to  transport  and  market  it,  with  full  power  in  that 
connection,  rendering  an  account  to  the  plaintiff  for  the  net 
proceeds  therefrom.  The  compensation  of  defendant  was  a 
commission,  that  being  definitely  fixed  by  the  agreement. 
The  crops  for  the  years  mentioned  were  handled  by  the  de- 
fendant and  an  account  and  return  was  made  of  the  proceeds 
derived  from  the  sale,  less  commissions,  to  the  plaintiff. 
However,  in  addition  to  the  returns  of  sale  of  the  crops,  the 
defendants  collected  various  amounts  of  money  from  railroad 
and  transportation  companies  on  account  of  claims  for  dam- 
age resulting  from  the  mishandling  of  plaintiff's  fruit. 
After  the  third-year  crop  had  been  marketed,  the  plaintiff 
claimed  to  have  discovered  that  there  was  a  large  amount  of 
money  due  him  on  account  of  these  damage  demands,  which 
money  the  defendant  had  failed  to  include  in  its  accounts 
end  failed  to  pay  over.    It  appeared  in  testimony  that  some 
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moneys  had  been  paid  over,  but  that  the  amount  for  which 
the  court  awarded  judgment  remained  in  the  defendant's 
hands  at  the  time  the  action  was  brought.  PlaintiflP  by  his 
suit  assigned  this  failure  to  account  as  a  breach  of  duty  on 
the  part  of  his  agent;  alleged  that  true  accounts  had  not 
been  rendered,  and  that  he  was  unable  to  determine  precisely 
what  amount  of  money  the  defendant  held  to  which  the 
plaintiff  was  entitled.  [1]  The  action  in  form  was  one  for 
an  accounting,  which  remedy  the  trial  court  enforced  against 
the  defendant  Plaintiff's  complaint  contained  five  counts. 
These  counts  referred  to  the  contract  and  employment  of  the 
defendant,  first,  for  the  handling  of  the  canteloupe  crop 
for  the  season  1911;  second,  for  the  handling  of  the  grape 
crop  for  the  season  1911 ;  third,  for  the  handling  of  the  can- 
teloupe crop  for  season  1912 ;  fourth,  for  the  handling  of  the 
grape  crop  for  the  season  1912;  the  fifth  count  referred  to 
one  contract  with  reference  to  the  grape  and  canteloupe  crops 
for  the  year  1913.  Each  count  of  the  complaint  was  similar 
in  form  and  language:  It  was  set  forth  that  under  the  agree- 
ment with  the  defendant,  defendant  was  to  account  for  all 
money  received  from  the  sale  of  the  fruit  **or  any  claim 
against  any  railroad  company,  or  from  any  other  source  in 
connection  with  the  sale,  marketing  and  disposition  of  said'* 
crops.  The  allegations  of  the  complaint  were  sufficient,  we 
think,  to  show  that  the  defendant  had  received  and  failed  to 
account  to  the  plaintiff  for  money  in  excess  of  the  amount  of 
the  judgment.  We  do  not  think  there  was  any  such  uncer- 
tainty about  the  allegations  in  these  particulars  as  to  make 
the  complaint  vulnerable  to  the  demurrer  of  the  defendant. 
[2]  The  trial  judge  made  general  findings,  without  sepa- 
rating the  facts  or  assigning  them  to  the  several  alleged 
causes  of  action,  and  determined  that  the  amount  for  which 
judgment  was  awarded  was  due  to  the  plaintiff.  One  of  the 
contentions  of  appellant  is  that  the  findings  are  not  specific 
enough  in  this  particular;  but  in  view  of  a  stipulation  en- 
tered into  between  the  parties  and  filed  in  the  case,  we  think 
that  the  findings  were  as  specific  as  the  court  was  required 
to  make.  In  the  bill  of  exceptions  it  appears  that  an  item- 
ized statement  had  been,  before  trial,  filed  among  the  papers 
of  the  case,  and  the  terms  of  the  stipulation  thereto  attached 
and  signed  showed  that  the  paper  contained  a  full  statement 
of  all  the  claims  filed  against  railroad  companies  on  behalf 
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of  the  plaintiff  by  the  defendant  and  all  the  amounts  col- 
lected by  the  defendant  thereon.  While  the  record  shows 
that  there  was  an  objection  to  the  introduction  of  the  stipu- 
lation in  evidence,  it  is  not  stated  what  the  objection  was. 
But  even  though  an  objection  had  been  made  in  appropriate 
language  and  upon  legal  grounds,  we  think  that  the  evidence 
was  admissible.  The  court  then  had  before  it  as  a  stipulated 
fact,  assuming  the  same  was  competent  to  the  issues  tendered, 
a  statement  of  the  amount  collected  by  the  defendant.  This 
was  the  ultimate  thing  that  plaintiff  sought  by  his  action  to 
have  ascertained,  and,  to  our  minds,  it  matters  not  that  he 
had  set  forth  in  the  form  of  various  causes  of  action  the  facts 
relating  to  the  handling  of  the  different  crops.  The  collec- 
tion of  this  money  was  all  made  by  the  defendant  as  the  agent 
of  the  plaintiff,  and  at  the  time  the  action  was  brought  the 
total  amount  had  accrued.  We  think  that  the  complaint 
might  well  have  detailed  the  facts  covering  the  various  en- 
gagements of  the  defendant  as  the  agent  of  the  plaintiff  in 
one  cause  of  action,  asserted  that  a  breach  of  the  agency 
duty  had  occurred  by  failure  to  fully  account,  and  asked  the 
court  to  make  examination  and  determine  what,  if  anything, 
was  due  from  the  defendant  to  the  plaintiff.  The  stipula- 
tion entered  into  between  the  parties  obviated  the  necessity 
for  an  examination  of  the  accounts  of  the  defendant  and 
furnished  the  court  with  the  needed  evidence  as  to  the  aggre- 
gate amount  due.  Defendant,  however,  did  not  admit  that 
the  full  amount  stated  in  the  stipulation  and  unaccounted  for 
was  due  to  the  plaintiff,  but  contended  by  counterclaim  that 
as  offsets  thereto  a  commission  of  fifteen  per  cent  was  due  it 
on  the  amount  of  all  claims  collected  and  those  which  had 
been  placed  in  position  to  be  enforced.  [3]  The  court 
found  against  the  defendant's  claim  in  this  regard  and  al- 
lowed testimony  to  the  effect  that  defendant's  manager  had 
orally  agreed  with  the  plaintiff  that  there  would  be  no  com- 
mission charges  over  and  above  the  charge  for  the  shipment 
and  sale  of  the  fruit  as  agreed  upon  in  the  writings.  It  is 
claimed  that  the  admission  of  this  testimony  was  error  as 
being  an  attempt  to  change  and  vary  the  terms  of  a  written 
contract,  and  further,  that  the  claim  account  constituted  a 
separate  contract  and  not  the  contract  sued  upon  by  the  plain- 
tiff. We  have  already  noted  that  the  complaint  did  set  forth 
an  agreement  on  the  part  of  the  defendant  to  collect  the 
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accounts  both  upon  the  sale  of  frait  delivered  to  it  and  also 
for  any  claims  made  against  transportation  companies  for 
damages.  We  think  that  in  this  soit  for  an  accounting  it  is 
immaterial  whether  the  claim  account  should  be  treated  as 
the  subject  of  a  distinct  and  separate  contract  from  the  fruit 
sales  account.  Plaintiff  alleged  the  agency  relation  of  the 
defendant  i^  to  both  of  those  matters  and  sought  an  account- 
ing to  have  it  ascertained  as  to  what  amount  defendant  might 
have  in  its  hands  belonging  to  the  plaintiff.  If  the  daim 
account  was  a  separate  matter  of  agreement,  then  the  parol 
testimony  was  competent  to  establish  it,  and  if,  on  the  other 
hand,  such  account  was  incidental  to  the  main  agency  but 
not  referred  to  in  the  writings,  the  oral  testimony  would  also 
be  competent  to  show  agreement  or  custom  governing  the 
same.  It  nowhere  appears  that  defendant  could  have  been 
misled  as  to  what  the  plaintiff  was  endeavoring  to  have  ascer- 
tained and  determined  by  his  action.  The  defendant  in  its 
answer  controverted  the  issues  tendered,  alleged  its  counter- 
claims as  offsets  to  the  damage  claim  demands,  and  further- 
more made  a  stipulation  with  its  adversary  agreeing  precisely 
upon  the  amount  of  the  items  in  dispute.  We  can  find  in 
this  record  nothing  which  will  support  the  claim  that  preju- 
dicial error  has  been  committed  which  has  prevented  the  de- 
fendant from  having  its  side  of  the  controversy  fully  con- 
sidered. [4]  As  to  the  question  of  counterclaims,  that 
matter  was  the  subject  of  conflict  of  testimony;  hence  the 
trial  judge's  determination  of  the  fact  that  no  commissions 
were  owing  as  offsets  must  be  taken  as  final 
The  judgment  appealed  from  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  2^  1920. 

All  the  Justices  concurred. 
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[Civ.  No.  3021*    Second  Appellate  Dirtriet,  Divinon  Two.— December  4, 

m9.] 

ACTON  ROCK  COMPANY  (a  Corporation),  Respondent, 
V.  LONE  PINB  UTILITIES  COMPANY  (a  Corpora- 
tion), Appellant. 

[1]  Lkasbs — Oral  Aosesmknt— Subsbquxnt  Exxcution  ov  Written 
IKSTKUMENT— Yauditt — ^Dati  Ewkotivjc — Where  an  oral  lease 
of  a  steam  shovel  for  one  year  from  date  is  agreed  upon,  and 
thereafter  on  the  same  day  a  written  instrument,  embodying  the 
terms  of  the  oral  lease  as  well  as  an  option  to  purchase,  is  ex- 
ecuted by  the  lessor,  but  such  instrument  is  not  executed  by  the 
lessee  until  more  than  two  months  later,  such  instrument  ii  valid 
and  enforceable  as  a  lease  made  on  the  date  of  the  original  oral 
agreement. 

[2]  lb.— BETBOSPXcnvi  Opkbation. — A  lease,  as  to  its  commeneement, 
may  operate  retrospectively  from  the  date  of  its  execution,  as  well 
as  prospectively,  and  render  the  lessee  liable  for  the  agreed  rent 
from  the  date  therein  specified. 

[3]  Id. — ^DxLivKBT  "F.  O.  B."— Oompliancx  With  Aoueemsnt.— Where 
the  lease  of  a  steam  shovel  proii^'es  that  such  shovel  shall  be  de- 
livered to  the  lessee  at  the  commeo  cement  of  the  term  "f.  o.  b.** 
cars  at  a  designated  railroad  station,  and  the  shovel  at  that  time 
is  at  the  designated  station  standing  upon  its  own  trucks  on  a 
siding  ready  to  be  coupled  to  a  train,  deliveiy  by  the  lessor  is 
complete. 

[4]  Id.— Whxn  Nonoi  or  Dxlivxbt  Unneoissabt.^ — ^Where  the  lessee 
knew  that  the  shovel  was  at  the  point  designated,  resting  on  its 
trucks,  in  a  condition  to  be  hauled  by  the  railroad  company  to 
any  point  of  destination  that  it  might  desire,  and  without  any 
expense  whatever  to  it  other  than  the  freight  which  it  had  agreed 
to  pay,  it  wss  not  necessary  for  the  lessor  to  give  it  any  special 
notice  of  delivery. 

APPEAL  from  a  judgment  of  the  Superior  Conrt  of  Los 
Angeles  County.    Paul  J.  McCormick,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  0.  Bender  for  Appellant. 

Gurney  E.  Newlin  for  Respondent 

8.    What  amounts  to  delivery  of,  or  assumption  of  control  over,  prop- 
erty essential  to  a  bailment,  note,  1  A.  L.  B.  394. 
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FINLATSON,  P.  J.— This  is  an  action  for  rent  on  the 
lease  of  an  electric  shovel,  and  likewise  to  recover  for  failure 
to  redeliver  the  shovel  in  good  condition  after  termination 
of  the  lease.  Defendant  appeals  from  a  judgment  in  plain- 
tiff's favor. 

On  November  1,  1913,  plaintiff  was  the  owner  of  a  Model 
50  Marion  Electric  Shovel,  then  standing  upon  its  own 
trucks  on  a  siding  of  the  Southern  Pacific  Company  at  that 
company's  station  at  Tejunga,  in  Los  Angeles  County.  It 
had  been  brought  from  Marion,  Ohio,  on  its  own  wheels, 
attached  to  a  train  of  cars.  On  November  1,  1913,  plaintiff 
and  defendant,  through  the  president  of  the  former  and  the 
vice-president  and  manager  of  the  latter,  oraUy  agreed  upon 
a  lease  of  the  shovel  to  defendant  for  one  year,  commencing 
November  1,  1913,  for  the  sum  of  $3,650,  being  at  the  rate 
of  ten  dollars  per  day.  On  the  same  day  a  written  instru- 
ment, embodying  the  terms  of  the  oral  lease  as  well  as  an 
option  giving  defendant  the  optional  right  to  purchase  the 
shovel,  was  executed  by  plaintiff,  and  thereupon  given  to 
defendant  for  execution  by  it.  Later  it  was  executed  by 
defendant  and  returned  to  plaintiff.  As  the  written  instru- 
ment bears  date  January  17,  1914,  it  may  be  presumed  that 
that  was  the  date  of  its  execution  by  defendant. 

The  writing,  so  far  as  material  to  the  questions  presented 
on  this  appeal,  is  as  follows: 

**This  agreement,  made  and  entered  into  this  17th  day 
of  January,  1914,  by  and  between  Acton  Rock  Company, 
a  corporation,  hereinafter  termed  the  'lessor,'  as  party  of  the 
first  part,  and  Lone  Pine  Utilities  Company,  a  corporation, 
hereinafter  termed  the  'lessee,'  as  party  of  the  second  part, 
witnesseth:  That  for  and  in  consideration  of  the  rental 
hereinafter  specified,  and  of  the  conditions  and  covenants 
hereinafter  set  forth  on  the  part  of  the  lessee  to  be  per- 
formed, the  lessor  does  by  these  presents  lease  and  demise 
unto  the  said  lessee  that  certain  Model  50  Marion  Electric 
Shovel,  owned  by  said  lessor  and  now  located  at  Tejunga,  in 
the  county  of  Los  Angeles,  State  of  California,  for  the  period 
of  one  (1)  year,  commencing  on  the  first  day  of  November, 
1913,  and  ending  on  the  thirty-first  day  of  October,  1914; 
said  electric  shovel  to  be  delivered  by  the  lessor  to  the  lessee 
at  the  commencement  of  said  term  f.  o.  b.  cars  at  Tejunga, 
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California.  .  •  .  And  in  consideration  of  the  premises  the 
said  lessee  does  hereby  hire  from  the  lessor  said  electric 
shovel  for  said  period  of  one  year,  and  does  covenant  and 
agree  that  it  will  pay  rental  for  said  electric  shovel  at  the 
rate  of  ten  dollars  per  day,  including  Sundays,  said  rental 
to  be  payable  ...  in  the  sum  of  thirty-siz  hundred  and  fifty 
and  no/100  dollars  ($3,650.00).  .  .  .  The  said  lessee  does 
further  agree  that  .  •  .  it  will  return  said  leased  property  to 
the  lessor  in  good  order  and  condition  (reasonable  wear  and 
tear  thereof  excepted)  by  delivering  said  electric  shovel 
f.  o.  b.  cars  at  any  shipping  point  in  Southern  California 
designated  by  the  lessor." 

Until  some  time  in  February  or  March,  1914,  when  it  was 
washed  off  the  tracks  of  the  Southern  Pacific  Company  and 
thrown  upon  its  side  by  freshets  due  to  a  heavy  flood,  the 
shovel  remained  at  the  railroad  company's  siding  at  Tejunga, 
resting  on  its  own  trucks.  After  it  was  washed  off  the  rail- 
road tracks  in  February  or  March  of  1914,  it  remained  on  its 
side  until  replaced  by  plaintiff.  This  was  after  the  expira- 
tion of  the  term  of  the  lease.  At  the  time  when  the  oral 
lease  was  made  by  plaintiff  and  defendant,  which  was  also 
the  day  when  plaintiff  executed  the  written  instrument, 
November  1,  1913,  defendant  expected  to  use  the  shovel  in 
Cajon  Pass,  San  Bernardino  County,  and  to  pay  the  freight 
for  hauling  the  shovel  from  Tejunga  to  Cajon  Pass  and  back 
again  at  the  expiration  of  the  lease,  unless,  in  the  meantime, 
it  elected  to  exercise  its  optional  right  to  purchase  the  shovel. 
At  all  times  after  the  execution  of  the  written  lease  by  plain- 
tiff on  November  1,  1913,  until  washed  off  the  tracks  by  the 
flood  of  the  following  spring,  the  shovel,  upon  its  own  wheels 
on  the  siding  at  Tejunga  and  without  any  cost  to  defendant 
other  than  the  payment  of  the  freight  from  Tejunga  to  Cajon 
Pass,  or  other  destination,  was  in  a  condition  to  be  moved 
to  Cajon  Pass,  or  elsewhere  by  defendant  or  by  the  railroad 
as  defendant's  agent. 

In  pleading  its  cause  of  action,  plaintiff,  in  its  complaint, 
alleges:  '*That  on  or  about  the  17th  day  of  January,  1914, 
said  plaintiff  entered  into  a  certain  agreement  in  writing 
with  said  defendant  wherein  and  whereby  said  plaintiff 
leased  and  demised  unto  said  defendant,  and  said  defendant 
hired  from  said  plaintiff,  one  IModel  50  Marion  Electric 
Shovel  for  the  period  of  one  (1)  year^  commencing  on  the 
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first  day  of  November,  1913,  and  ending  on  the  31st  day  of 
October,  1914,  for  the  rental  of  Ten  ($10.00)  Dollars  per 
day,  including  Sundays,  which  said  rental,  to  wit,  the  sum 
of  Three  Thousand  Six  Hundred  Fifty  ($3,650.00)  Dollars, 
said  defendant  agreed  to  pay  on  or  before  the  31st  day  of 
October,  1914."  This  allegation,  though  not  stating  all  the 
facts,  conforms  to  the  facts  so  far  as  it  goes.  There  was  an 
oral  lease  on  November  1,  1913,  and,  on  that  date,  there  like- 
wise was  a  written  lease,  embodying  the  terms  of  the  oral 
lease,  but  executed  by  plaintiff  only.  It  was  not  until  Janu- 
ary 17,  1914,  that  defendant  obligated  itself  in  writing, 
though  it  had  orally  leased  the  shovel  on  the  first  day  of 
the  preceding  November. 

[1]  Appellant  claims  that  because  the  complaint  alleges, 
and  the  court  finds,  that  the  written  contract  was  entered 
into  on  January  17,  1914,  to  take  effect  as  a  lease  from 
November  1,  1913,  it  is  impossible  as  a  contract  of  lease — 
that  it  was  impossible  of  performance,  and  that,  therefore, 
no  cause  of  action  is  alleged  in  the  complaint  or  found  by 
the  court.  There  is  no  merit  in  this  contention.  Assuming, 
for  the  purpose  of  the  decision,  that,  because  the  contract 
gives  defendant  the  optional  right  to  purchase,  the  contract 
is  within  subdivision  4  of  our  statute  of  frauds  (Civ.  Code, 
sec.  1624),  and  assuming  further  that  the  contract  is  indi- 
visible and  that  no  part  of  it  became  binding  on  defendant 
until  signed  by  it,  nevertheless  the  oral  agreement  was  not 
absolutely  void  or  invalid;  it  merely  lacked  the  necessary 
evidence  of  its  existence — evidence  which  later  was  supplied 
when  defendant  signed  the  written  contract  and  returned  it 
to  plaintiff.  {In  re  Balfour,  14  Cal.  App.  261,  [111  Pac. 
615].)  Or  if,  until  the  writing  was  signed  by  defendant, 
the  contract  should  be  deemed  to  be  invalid,  in  so  far  as  the 
creation  of  any  obligation  by  defendant  is  concerned,  never- 
theless, the  execution  of  the  instrument  by  defendant,  on 
January  17,  1914,  not  only  supplied  the  necessary  legal  evi- 
dence but  confirmed  the  oral  lease  that  had  been  made  on 
the  first  day  of  November  next  preceding,  and  which  was 
evidenced  by  the  writing  that  day  signed  by  plaintiff.  And 
from  the  date  of  the  execution  of  the  instrument  by  defend- 
ant, the  previously  made  lease,  now  evidenced  by  a  writing 
signed  by  defendant,  but  which  it  had  consented  to  on 
November  1,  1913,  was  valid  and  enforceable  as  a  lease  made 
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on  November  1,  1913 — as  much  so  as  if  the  writing  had  been 
signed  on  that  date  by  defendant  as  well  as  plaintiff.  (In 
re  Balfour,  supra.)  The  mistake  in  the  complaint  as  to  the 
date  when  plaintiff  and  defendant  entered  into  the  contract 
gave  rise  to  an  immaterial  variance,  and  no  substantial  right 
of  defendant  was  affected  thereby. 

[2]  Not  only  did  the  writing,  when  signed  by  defendant 
on  January  17,  1914,  confirm  the  previously  made  oral  lease, 
but  it  is,  moreover,  the  established  rule  that  a  lease,  as  to  its 
commencement,  may  operate  retrospectively  from  the  date  of 
its  execution  as  well  as  prospectively.  (24  Cyc.  960;  John- 
son V.  Siagg,  2  Johns.  (N.  Y.)  510.)  Assuming  that,  v/here 
a  lease  commences  retrospectively,  the  tenant  is  not  liable 
for  the  breach  of  a  covenant  occurring  after  the  commence- 
ment of  the  term  but  before  the  execution  of  the  lease,  still 
in  the  instant  case  the  defendant  is  liable  for  the  sum  agreed 
upon  as  the  total  rental  for  the  use  of  the  shovel,  for  it 
agreed,  in  writing,  to  pay  a  fixed  and  certain  total  amount, 
namely,  $3,650. 

[3]  The  lease  provides  that  *'said  electric  shovel  shall 
be  delivered  by  the  lessor  to  the  lessee  at  the  commencement 
of  said  term,  f.  o.  b.  cars  at  Tejunga,  California.*'  It  is 
claimed  that  plaintiff  never  delivered  the  shovel  to  defendant 
as  agreed.  This  is  an  untenable  claim.  The  initials  f.  o.  b. 
standing  for  the  expression  **free  on  board,"  used  frequently 
in  mercantile  contracts,  imply  that  the  lessor  or  vendor,  as 
the  case  may  be,  will  save  the  lessee  or  vendee  from  any  ex- 
pense attending  the  bringing  of  the  article  leased  or  sold  to 
the  point  named,  whether  it  be  the  initial  point  of  trans- 
portation, as  in  the  instant  case,  or  the  final  destination  of 
the  consignment,  as  is  frequently  the  case.  In  the  instant 
case,  not  only  was  the  initial  point  of  transportation — 
Tejunga,  Los  Angeles  County — the  place  designated  as  the 
point  where  plaintiff  was  to  deliver  the  shovel  f.  o.  b.  the 
cars,  but,  as  testified  to  by  defendant's  vice-president,  it  was 
understood  that  defendant  itself  should  pay  the  freight  from 
Tejunga  to  Cajon  Pass,  the  point  of  final  destination.  Under 
this  state  of  facts,  plaintiff  did  everything  requisite  to  a  de- 
livery as  agreed.  The  shovel  was  at  Tejunga;  it  stood  on 
its  own  wheels  or  trucks  on  the  railroad  tracks  at  the  siding 
at  Tejunga.  It  is  obvious,  therefore,  that,  without  any  fur- 
ther act  on  plaintiff's  part,  it  could  be  coupled  to  a  train  of 
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cars  and  hauled  as  a  part  of  the  train  from  Tejunga  to 
Cajon,  just  as  it  had  been  hauled  to  this  state  from  Marion^ 
Ohio.  Plaintiff  exercised  no  control  over  it  after  the  comple- 
tion of  the  oral  contract  of  November  1,  1913.  Defendant 
knew  all  the  circumstances.  Upon  paying  the  freight,  as  it 
was  understood  it  should,  defendant  was  free  to  take  actual 
manual  possession  at  any  time  after  it  entered  into  the  oral 
lease  on  November  1,  1913,  and  cause  the  shovel  to  be  moved 
by  the  railroad  company  to  any  place  where  it  might  wish 
to  use  it.  In  fact,  the  evidence  shows  that  defendant  con- 
sidered the  shovel  under  its  control  for  use  by  it  during  the 
term  of  the  lease.  On  March  25,  1914,  after  the  shovel  had 
been  turned  on  its  side  by  the  flood  heretofore  referred  to, 
defendant's  vice-president  and  manager  wrote  a  letter  to  the 
Southern  Pacific  Company  requesting  that  company  to  have 
a  wrecking  crew  raise  the  shovel  and  "place  it  on  the 
tracks  .  .  .  and  send  us  the  bill."  [4]  Since  defendant 
at  all  times  knew  that  the  shovel  was  at  the  point  designated, 
resting  on  trucks,  in  a  condition  to  be  hauled  by  the  rail- 
road to  any  point  of  destination  that  it  might  desire,  and 
without  any  expense  whatever  to  defendant  other  than  the 
freight  from  Tejunga  to  the  point  of  destination,  it  was  not 
necessary  for  plaintiff  to  give  defendant  any  special  notice 
of  delivery.  At  all  times  after  plaintiff  signed  the  written 
lease  on  November  1,  1913,  defendant  had  the  right  to  take 
possession  and  assume  control  of  the  shovel,  without  any  act 
on  plaintiff's  part  whatsoever. 

There  are  no  other  points  that  merit  notice. 

Judgment  affirmed. 

Sloane,  J.,  and  Thomas,  J.,  concurred 
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[Civ.  No.  8026.    Second  AppeHato  District,  Diviaion  Two.— December  4, 

1919.] 

LOUISE  BALDARACHI  et  al.,  Respondents,  v.  A.  LEACH, 

Appellant. 

[1]  Neqligkncb— OoLLisioN  Of  Pedesteian  With  Jitney  Bus— Action 
FOE  Damages  fob  Peesonal  Injusies — Inteeest  or  Juboes  in 
Accident  Insueancb  Companies. — In  an  action  for  damages  sus- 
tained hj  a  pedestrian  while  crossing  a  city  street  through  having 
been  struck  hj  an  automobile,  driven  as  a  jitney  bus,  the  plaintiff 
is  entitled  to  know  if  any  of  the  prospective  jurors  are  interested 
as  stockholders  or  otherwise  in  corporations  engaged  in  accident 
indemnity  insurance. 

[2]  Id.  —  Impbopee  Suggestion  That  Dependant  was  Insubed — 
Cubing  and  Waiyeb  of  Ebbob. — ^The  action  of  counsel  for  plain- 
tiffs in  calling  the  prospective  juror's  attention  to  the  fact  that 
the  defendant  was  insured  against  liability  for  such  an  accident 
did  not  constitute  reversible  error  where  the  court,  in  calling 
attention  to  its  prejudicial  character,  secured  a  statement  from 
the  jurors  that  they  could  and  would  disregard  the  information, 
and  the  defendant  consented  to  proceed  to  empanel  the  jury  from 
the  talesmen  then  in  attendance. 

[3]  Id. — ^Declabations  of  Bystandeb — Silence  of  Defendant — Evi- 
dence.— The  admission  in  evidence  in  such  an  action  of  the  state- 
ment of  a  witness  to  the  accident,  made  to  the  defendant  at  the 
time  and  not  denied  by  him,  that  he  ''had  ought  to  be  strung 
up  by  the  heels  for  running  into  a  woman  in  that  fashion/'  is 
not  error.  It  is  for  the  jury  to  say,  under  proper  instructions, 
whether  or  not  the  defendant's  silence  amounted  to  an  admission 
of  negligence. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    Curtis  D.  Wilbur,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Bowen  &  Bailie  for  Appellant. 

Geo.  M.  Harker  and  S.  M.  Bernard  for  Respondents. 

1.  Connection  with  casualty  or  indemnity  company  as  disqualification 
of  juror  in  action  against  one  insured  or  indemnified  by  taeh  company, 
note,  L.  B.  A.  1915A,  193. 
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SLOANE,  J. — The  plaintiff  in  this  action,  who  is  respond- 
ent  on  this  appeal,  is,  so  her  counsel  inform  us  by  the  opening 
paragraph  of  their  brief,  **a  thrifty  and  industrious  woman 
who  hired  out  at  washing  and  ironing  and  cleaning  house, 
helping  to  support  an  invalid  husband."  It  is  not  improb- 
able that  this  circumstance  was  instrumental  in  securing  her 
a  verdict  for  damages  from  being  run  into  by  defendant's 
automobile.  A  dispassionate  reading  of  the  evidence,  at  any 
rate,  leaves  it  doubtful  if  a  preponderance  of  proof  of  neg- 
ligence in  behalf  of  plaintiff  entitled  her  to  the  verdict.  All 
of  defendant's  witnesses,  and  two  of  the  witnesses  for  plain- 
tiff, testify  to  a  state  of  facts  which  strongly  indicate  that 
the  plaintiff,  in  crossing  the  street,  had  safely  passed  in 
front  of  defendant's  automobile,  driven  as  a  jitney  bus,  and 
that  the  accident  resulted  from  her  suddenly  and  unexpect- 
edly stepping  back  to  avoid  another  machine. 

Defendant's  appeal  in  this  case  is  not,  however,  presented 
on  the  ground  of  insufficiency  of  the  evidence  to  support  the 
verdict;  and  if  it  were,  it  could  not  be  maintained  on  that 
ground,  as  there  was  direct  conflict  in  the  testimony,  and  a 
sufficient  showing  of  an  excessive  rate  of  speed  and  failure 
to  give  warning  signals  to  make  the  question  one  solely 
within  the  province  of  the  jury.  We  only  call  attention  to 
the  unconvincing  state  of  liie  evidence  because  of  its  rela- 
tion to  the  errors  of  law  presented  on  the  appeal,  which  as- 
sume larger  proportions  in  view  of  the  wavering  balance 
of  the  facts. 

There  are  only  two  of  appellant's  specifications  of  error 
that  would  seem  to  require  serious  consideration.  One  is  the 
alleged  prejudicial  conduct  of  plaintiff's  counsel  in  suggest- 
ing, on  the  examination  of  the  jurors,  that  the  defendant 
was  protected  by  an  accident  indemnity  insurance;  and  the 
other,  admission  in  evidence,  over  defendant's  objection  and 
motion  to  strike  from  the  record,  of  a  declaration  to  the 
defendant  by  a  bystander  and  witness  to  the  accident  that 
defendant  "ought  to  be  strung  up  by  the  heels  for  running 
into  a  woman  in  that  fashion." 

[1]  As  to  the  first  specification,  counsel  for  plaintiff  are 
doubtless  right  in  claiming  that  they  were  entitled  to  know 
if  any  of  the  prospective  jurors  were  interested  as  stock- 
holders or  otherwise  in  corporations  engaged  in  that  line  of 
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indemnity  insurance.  [2]  Bat  the  form  of  the  question, 
coupled  with  the  statement  of  counsel  which  followed  it,  was 
veiy  suggestive  of  a  purpose  to  inform  the  jurors  that  the 
defendant  was  insured  against  liability  for  such  an  accident. 
It  was  at  least  effective  for  that  purpose.  The  statement 
made  by  counsel  was  that  ''under  the  law  of  this  state  all 
jitney  bus  licensed  drivers  must  and  are  compelled  by  law  to 
have  indemnity  insurance."  The  law  referred  to  was  an 
ordinance  of  the  city  of  Los  Angeles,  and  could  only  have 
been  properly  brought  to  the  knowledge  of  the  jury  by  its 
introduction  in  evidence,  and  would  have  been  clearly  inad- 
missible if  offered.  But  if  there  was  error  in  this  matter, 
it  was  cured,  in  legal  contemplation  at  least,  by  the  action 
of  the  court  in  calling  attention  to  its  prejudicial  character, 
and  in  securing  a  statement  from  the  jurors  that  they  could 
and  would  disregard  the  suggested  information;  and  was 
further  waived  by  defendant  consenting  to  proceed  to  em- 
panel the  jury  firom  the  talesmen  then  in  attendance. 

[3]  The  second  point  is  a  more  serious  and  difficult  one. 
The  witness  Newman,  who  saw  the  accident,  was  asked  what 
he  said  to  the  defendant.  The  question  was  objected  to  be- 
cause no  foundation  laid,  and  as  immaterial.  The  objection 
was  overruled,  and  the  witness  answered :  ''I  don't  know  just 
exactly  what  I  said,  but  I  remember  saying:  'You  had  ought 
to  be  strung  up  by  the  heels  for  running  into  a  woman  in 
that  fashion.'  "  The  witness  also  testified  that  the  defendant 
made  no  reply.  Defendant's  counsel  then  moved  that  the 
question  and  answer  be  stricken  out  as  not  being  part  of  the 
res  gestae  and  as  incompetent,  irrelevant,  and  immaterial. 
In  denying  the  motion  the  court  said:  "I  am  not  accepting 
it  or  admitting  it  as  part  of  the  res  gestae;  I  am  admitting  it 
in  the  nature  of  an  admission  by  the  defendant."  Counsel 
for  the  defendant:  "I  don't  see  aiyr  admission  there."  The 
court:  "That  is  a  matter  for  the  jury.  Where  declarations 
are  made  which  might  be  replied  to,  it  is  evidence.  The 
weight  of  it  is  for  the  jury."  The  declaration  made  to  the 
defendant,  together  with  defendant's  failure  to  reply 
thereto,  was  allowed  to  go  to  the  jury  on  the  theory  that  the 
silence  of  defendant  was  susceptible  of  being  construed  as 
in  some  d^rree  an  admission  of  n^ligence  or  fault  on  his 
part  in  running  over  the  plaintiff.  Was  it  primarily  a 
question  for  the  court  to  determine,  in  ruling  on  this  ob- 
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jection,  whether  the  character  of  the  statement  addressed  to 
the  defendant  was  such  that  his  failure  to  make  response 
might  reasonably  suggest  to  the  jury  a  realization  of  n^li- 
gence  on  his  part;  or  was  it  the  province  of  the  jury  to 
decide,  in  view  of  all  the  surrounding  circumstances,  whether 
any  significance  was  to  be  attached  to  his  silence  t 

The  authorities  are  seemingly  much  in  conflict  on  this 
point.  It  has  been  frequently  held  that  it  is  not  all  ques^ 
tions  or  declarations  to  a  party  relating  to  an  issue  in  con- 
troversy, regarding  which  his  silence  may  be  used  as  evi- 
dence of  an  admission ;  and  that  unless  the  failure  to  respond 
is  such  as  to  raise  a  natural  and  reasonable  inference  that 
he  admits  the  truth  of  the  charge,  such  statments  are  inad- 
missible. (State  V.  Hamilton,  55  Mo.  520;  People  v.  Ear" 
rison,  261  HI.  517,  [104  N.  E.  259] ;  Pederson  v.  Nixon,  284 
111.  421,  [120  N.  E.  323] ;  Fuller  v.  Dewn,  31  Ala.  654.) 

In  a  number  of  cases  it  has  been  held  error  to  permit  evi< 
dence  to  show  that  a  party  failed  to  respond  to  a  question 
or  declaration  imputing  guilt  or  blame,  on  the  ground  that 
it  appeared  as  a  matter  of  law  that  the  nature  of  the  re- 
marks or  the  circumstances  under  which  they  were  addressed 
to  the  party  did  not  call  for  a  response.  {Larry  v.  Sher- 
hourne,  2  Allen  (Mass.),  34;  Rafter  v.  Chicago  City  Ry.  Co,, 
139  111.  App.  81;  Lam  v.  Bryant,  9  Gray  245,  [69  Am.  Dec. 
282] ;  Rolfe  v.  Rolfe,  10  Ga.  143.) 

On  the  other  hand,  there  are  many  decisions,  and,  as  we 
think,  constituting  the  weight  of  authority  and  the  better 
reasoning,  which  hold  that  all  such  declarations  or  questions 
directed  to  a  party  which  challenge  or  suggest  a  response 
from  one  who  could  truthfully  dispute  or  negative  them  are 
properly  admissible  in  evidence,  and  it  is  for  the  jury  to 
determine  whether,  in  consideration  of  all  the  circumstances, 
any  significance  attaches  to  a  failure  to  reply.  Section  1870, 
subdivision  3,  of  the  Code  of  Civil  Procedure,  provides  that 
evidence  may  be  given  upon  a  trial  of  "an  act  or  declara- 
tion of  another  in  the  presence  and  within  the  observation  of 
a  party,  and  his  conduct  in  relation  thereto."  This  is  a 
legislative  statement  of  a  generally  recognized  common-law 
rule  of  evidence.  As  is  said  in  Wheat  v.  Croom,  7  Ala.  349: 
**This  rule  of  evidence  rests  on  that  universal  principle  of 
human  conduct  which  leads  us  to  repel  an  unfounded  impu- 
tation or  claim."    In  Estate  of  STiowball,  157  Cal.  301,  [107 
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Pac.  598],  it  is  said:  "The  evidence  here  was  admissible  as 
tending  to  show  admissions  of  the  truth  of  the  charges. 
Whether  it  did  show  such  admissions  was  for  the  jury  to 
determine  in  view  of  all  the  circumstances."  The  extent  of 
the  rule  is  that  it  is  a  question  for  the  jury,  in  the  light  of 
all  the  circumstances,  to  say  whether  the  silence  of  a  party 
amounts  to  an  admission,  the  weight  to  be  given  the  evidence 
depending  upon  how  provocative  the  situation  is  to  speech 
and  how  significant  is  the  silence.  (Siaie  v.  Ellison, 
266  Mo.  604,  [Ann.  Cas.  1918C,  9,  182  S.  W.  996] ;  Inter- 
national  Harvester  Co.  v.  Voboril,  187  Fed.  973,  [110 
C.  C.  A.  311];  Hagenbaugh  v.  Crahtree,  33  111.  225;  Blan- 
chard  v.  HodgUns,  62  Me.  119;  Morrill  v.  Ritchie,  18  N.  H. 
295.)  In  the  case  last  cited  the  court  says:  **What  is  said 
in  a  party's  hearing  may  be  proved,  but  it  is  the  province 
of  the  jury  to  put  a  construction  on  the  party's  behavior  at 
such  time.  They  may  say  he  is  silent  because  he  is  afraid 
to  speak,  or  because  he  is  struck  dumb  with  amazement,  or 
because  he  acquiesces  in  the  thing  said;  ...  or,  in  short, 
they  may  draw  such  inference  as  they  think  ought  to  be 
drawn  from  conduct  that  in  itself,  without  the  aid  of  sur- 
sounding  circumstances  to  explain  it,  is  extremely  equivocal." 
In  Vail  V.  Strong,  10  Vt.  457,  it  is  said:  *'The  mere  si- 
lence of  the  party  creates  no  evidence  one  way  or  the  other. 
There  are  indeed  cases  where  the  silence  of  the  party  creates 
a  presumption  or  inference  against  him,  but  this  presump- 
tion derives  all  its  force  from  the  circumstances  under  which 
the  statement  is  made,  and  which  call  for  a  denial.  If  the 
party  is  under  a  moral  or  honorary  obligation  to  disclose,  or 
his  reputation  or  interest  is  jeopardized  by  the  statement,  he 
has  a  strong  inducement  to  deny  it,  if  he  can  do  so  with  truth. 
His  silence  under  such  circumstances  affords  an  inference 
against  him  which  is  more  or  less  strong  in  proportion  to 
the  inducement  to  make  the  denial.  But  even  here  the  evi- 
dence thus  created  rests  altogether  upon  the  attendant  cir- 
cumstances. .  •  .  But  we  know  of  no  obligation  upon  the 
party  to  answer  every  idle  or  impertinent  inquiry.  He  has 
the  right  to  be  silent  unless  there  be  good  occasion  for  speak- 
ing. •  .  .  The  true  rule  we  understand  to  be  this:  Evidence 
of  this  character  may  be  permitted  to  go  to  the  jury  when- 
ever the  occasion  upon  which  the  declaration  is  made  in  the 
presence  of  the  party  and  the  attendant  circumstances  call 
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for  serious  admission  or  denial  on  his  part.  But  the  strength 
of  the  evidence  depends  altogether  on  the  force  of  the  cir- 
cumstances and  the  motives  which  may  impel  him  to  an  ex- 
plicit denial  if  the  statement  be  untrue.  But  if  no  good 
reason  exists  to  call  for  disclosure,  and  the  party  declines  to 
enter  into  useless  discussion  or  answer  idle  curiosi1;y,  no  legi- 
timate inference  to  his  prejudice  can  be  drawn  from  his 
silence." 

It  is  apparent  in  the  case  at  bar  that  the  declaration  testi- 
fied to  did  not  entitle  the  party  making  it  to  a  reply.  He 
was  a  mere  bystander,  with  no  more  interest  in  the  affair 
than  any  other  one  of  the  crowd  that  doubtless  had  already 
assembled.  The  nature  of  his  statement  was  truculent  and 
offensive,  and  did  not  in  terms  call  for  a  response.  It  was  a 
situation  where  any  self-respecting  and  self-restraining  man 
in  the  position  of  defendant,  no  matter  how  conscious  of 
innocence,  might  properly  keep  silent  and  where,  if  a  re- 
sponse had  been  made,  it  would  most  likely  have  been  an 
angry  retort.  At  the  same  time,  the  statement  to  defendant 
that  he  ought  to  be  strung  up  ''for  running  into  a  woman 
in  that  fashion"  did  apprise  him  that  he  was  being  accused 
of  having  negligently  and  recklessly  run  his  car  upon  the 
plaintiff.  He  could  have  answered  by  denying  fault  or  re- 
sponsibility for  the  accident.  Without  doubt  many  men  so 
situated  would  have  repudiated  the  implication  conveyed  in 
the  charge.  Was  it  a  question  properly  left  to  the  jury 
whether,  under  the  circumstances  shown  here,  his  failure  to 
make  such  answer  signified  a  sense  of  guilt  f 

It  clearly  could  not  be  held,  as  a  matter  of  law,  that  failure 
to  make  a  response  in  this  case  did  indicate  a  sense  of  guilt ; 
and  that  is  the  point  upon  which  many  of  the  decisions  on 
this  line  of  evidence  divide — some  of  the  courts  admitting 
the  declarations  and  failure  to  reply  as  presumptive  evidence 
of  acquiescence,  while  others  have  held  the  admission  of  such 
evidence  error,  on  the  ground  that  it  could  not  be  held  as 
a  matter  of  law  that  such  silence  was  evidence  of  acquies- 
cence in  the  facts  alleged.  The  other  theory  on  which  the 
evidence  complained  of  here  is  sought  to  be  upheld  is  that 
the  question  of  the  significance  to  be  attached  to  a  failure 
to  reply  becomes  a  mixed  question  of  law  and  fact,  to  be 
submitted  to  the  jury  under  proper  instructions  as  to  how 
to  weigh  the  circumstanfies  in  determining  what,  if  any. 
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significance  is  to  be  given  to  the  silence  of  the  party  under 
the  given  state  of  facts.  The  admissibility  of  the  evidence 
in  question  here  plainly  depends  upon  the  surrounding  cir- 
cumstances and  the  temperament  and  disposition  of  the  party 
addressed,  and  it  is  contended  that  where  these  conditions 
rest  upon  various  collateral  and  attending  facts,  it  is  for  the 
jury  to  determine  what  would  be  the  natural  and  usual  con- 
duct of  an  ordinary  man  under  these  given  conditions. 

It  is  probably  true,  under  the  circumstances  of  this  par- 
ticular case,  that  a  man  of  an  outspoken,  combative  temper- 
ament would  have  been  likely  to  have  repudiated  the  insinua- 
tion of  culpable  negligence  contained  in  the  declaration  of 
the  witness,  if  he  could  do  so  truthfully;  while  one  of  a 
reserved  and  timid  disposition  would  be  likely  to  remain 
silent,  even  in  the  face  of  an  unjust  imputation.  The  jurors 
had  the  party  before  them,  and  opportunity  to  form  an  esti- 
mate of  his  disposition  in  this  regard;  and  it  was  within 
their  province  to  determine  what,  if  any,  significance  attached 
to  his  silence. 

It  may  be  apparent  in  this  case  that  the  nature  of  the 
declaration  and  surrounding  circumstances  make  it  so  clear 
that  no  fair  inference  of  an  admission  of  n^ligence  could 
be  inferred  from  defendant's  failure  to  reply,  that  it  is 
extremely  improbable  that  the  jury  attached  any  signifi- 
cance to  his  silence,  and  yet  the  matter  be  one  that  was 
properly  left  to  the  jury's  determination.  In  fact,  the 
prejudicial  part  of  the  admitted  evidence,  if  its  admission 
was  error,  is  in  the  declaration  itself.  It  was  of  such  a  char- 
acter as  to  indicate  an  excited  state  of  mind  and  a  highly 
unfavorable  opinion  of  the  manner  in  which  the  defendant 
had  handled  his  car,  and  was  calculated  to  impress  the  jury 
with  a  conviction  that  the  defendant  must  have  been  driving 
with  great  recklessness  and  want  of  care  to  arouse  such  a 
state  of  mind  on  the  part  of  a  disinterested  witness.  It  is 
beyond  dispute  that  if  this  declaration — that  defendant 
ought  to  be  strung  up  for  running  into  a  woman  in  that 
fashion — ^had  been  made  out  of  the  presence  and  hearing  of 
the  defendant,  its  introduction  in  evidence  would  be  preju- 
dicial error.  It  is  equally  so  if,  having  been  made  in  his 
presence,  it  must  be  held  as  a  matter  of  law  that  no  unfavor- 
able inference  could  be  drawn  from  his  silence.  It  is  true 
that  in  this  case  the  person  who  made  the  declaration  testi- 

44  (M.  App.— •• 
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fied  on  the  trial  as  to  all  the  facts  that  came  under  his 
observation  relating  to  the  accident,  and  the  jnry  was  placed 
in  a  position  to  decide  for  themselves  whether  what  he 
claimed  to  have  seen  justified  his  heated  conclusions.  But 
the  very  fact  of  the  excitement  and  resentment  displayed,  as 
a  result  of  what  he  saw,  in  this  indictment  of  the  defendant, 
might  have  convinced  the  jury  of  the  truthfulness  of  this 
witness'  narrative  of  the  accident.  If  the  declaration  was 
improperly  admitted,  it  would  constitute  prejudicial  error. 
But  if  it  was  properly  before  the  jury  for  the  purpose  of 
showing  acquiescence  by  silence,  the  fact  that  it  was  not 
competent  as  proof  of  any  fact  implied  in  the  declaration 
itself  would  not  exclude  it.  The  law  provides  what  may  be 
an  inadequate,  yet  a  legal  protection  against  the  prejudicial 
results  of  such  testimony.  The  defendant  was  entitled  to 
an  instruction  of  the  court  limiting  the  evidence  to  the  one 
purpose  for  which  it  was  admissible.  The  trial  judge  did, 
in  this  instance,  rather  inadequately,  perhaps,  indicate  in 
his  ruling  on  the  motion  to  strike  out  this  testimony  that  it 
was  only  received  as  tending  to  show  acquiescence  on  the 
part  of  the  defendant.  But  it  was  incumbent  upon  defend- 
ant, if  he  wanted  a  more  definite  and  explicit  statement  of 
the  law,  to  ask  for  it.  (People  v.  Mallon,  103  Cal.  513,  [37 
Pac.  512];  Byrne  v.  Byrne,  113  Cal.  294,  [45  Pac.  536].) 
No  such  request  was  made  in  this  case,  either  as  to  the 
limited  application  of  this  evidence,  or  as  to  the  conditions 
under  which  silence  should  be  construed  to  imply  acquies- 
cence in  the  statement  made,  and  defendant  is,  therefore,  not 
in  a  position  to  complain  at  the  omission  of  such  further 
instruction. 

While  it  may  seem  clear  to  us  that  the  significance  of 
defendant's  silence  in  the  face  of  this  declaration  was  prac- 
tically negligible  as  evidence  of  an  admission,  we  are  not 
prepared  to  say  that  the  court  was  not  right  in  holding  it 
to  be  a  matter  for  the  jury  to  pass  upon,  in  view  of  the  fact 
that  it  in  effect  charged  defendant  with  negligence,  and 
would,  at  least,  be  suggestive  and  provocative  of  an  answer 
denying  fault,  if  the  person  arraigned  felt  that  he  was  not 
to  blame.  It  was  necessary  to  weigh  the  attending  circum- 
stances in  order  to  determine  what  would  be  the  usual  and 
natural  course  for  one  to  pursue  when  confronted  with  such 
a  statement.    In  view  of  the  extreme  uncertainty  and  con- 
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fusion  of  the  law  on  this  point,  as  shown  in  numerous  court 
rulings,  we  are  led  to  leave  the  action  of  the  trial  court  un- 
disturbed. 

On  the  issue  of  contributory  negligence,  we  are  satisfied 
that  the  jury  was  justified  in  finding  for  the  plaintiff.  The 
manner  in  which  plaintiff  entered  upon  the  street  crossing 
and  attempted  to  make  her  way  through  the  trafSc  of  teams 
and  automobiles  and  street-cars  was  one  of  the  constantly 
recurring  problems  of  negotiating  crowded  and  traflBc  con- 
gested streets ;  and  her  prudence  and  care  in  the  matter  were 
for  the  jury  to  determine  in  the  light  of  the  facts  of  this 
particular  case. 

We  have  carefully  considered  the  instructions  given  and 
refused,  and  find  no  prejudicial  error.  There  were  one  or 
two  of  defendant's  refused  instructions  that  might  have 
been  properly  given,  but  the  points,  so  far  as  material,  were 
covered  by  other  instructions  which  were  given. 

The  judgment  is  afSrmed. 

Finlajson,  P.  J.,  and  Thomas^  J.,  concurred. 


[Civ.  No.  2900.    Second  Appellate  District,  Division  One. — ^December  5, 

1919.] 

FULLERTON  SAVINGS  BANK  (a  Corporation),  Re- 
spondent, V.  JOSEPHINE  des  GRANGES,  Defendant; 
JOHN  C.  des  GRANGES,  Gross-complainant  and  Re- 
spondent; OTTO  des  GRANGES,  Cross-complainant 
and  Appellant. 

[1]  Mortgages  —  CJonvbyance  of  Ditperent  Tracts  at  Different 
Times — Satisfaction  of  Lien — Order  op  Sale. — Where  an  owner 
conveys  mortgaged  lands  in  different  tracts  and  at  different  times, 
the  lien  attaches  in  the  inverse  order  of  alienation,  in  which  order 
the  tracts  so  conveyed  mnst  be  sold  in  satisfaction  of  the  lien. 

[2]  Id. — Sale  of  Part  of  Mortgaged  Land — Order  of  Sale  to  Sat- 
isfy Lien. — Where  an  owner  of  several  tracts  of  land  which  are 
subject  to  a  mortgage  sells  some  of  them,  that  portion  which  he 
retains,  as  between  himself  and  his  grantees,  is  chargeable  with 
the  payment  of  the  mortgage  debt  before  recourse  can  be  had 
to  a  sale  of  the  other  tracts  so  granted. 
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[8]   Id. — CONYETANOtS    BY    MOBTQAGOB    AS    QlFPS — InVEBSB    ObDEB    Of 

Alienation  Bule  Inapplicable. — Where  the  owners  of  several 
tracts  of  land  which  are  sabject  to  a  mortgage  executed  by  their 
eonunon  grantor  acquire  title  to  their  respective  tracts  at  the 
same  time,  without  value  and  as  a  gift,  from  the  same  source  and 
bj  the  same  means,  the  rule  as  to  the  inverse  order  of  alienation 
does  not  apply. 

[4]    Id. — ^MOBTGAOE    BY    OWNEB    OF    LIFE    BSTATB — ^I>UTY    OF    OWNEB    OF 

PoBTiON  OF  Eemaindeb  TO  pRrvTECT  Co-owNEB. — ^No  legal  doty  de- 
volves upon  the  owner  of  a  portion  of  the  remainder,  who  has 
notiee  that  the  owner  of  the  life  estate  is  about  to  mortgage  the 
entire  tract  to  one  having  no  notice  that  such  mortgagor  possesses 
only  a  life  estate  therein,  to  look  after  the  interest  of  the  owner 
of  the  other  portion  of  the  remainder. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Orange  County.  W.  H.  Thomas,  Judge.  Modified  and 
affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Meserve  ft  Meserve,  Paul  H.  McPherrin  and  E.  J.  Marks 
for  Appellant. 

Head  ft  Marks  for  Plaintiff  and  Respondent. 

Samuel  H.  French  for  Cross-complainant  and  Respondent. 

SHAW,  J. — Plaintiff  brought  this  action  to  foreclose  a 
mortgage  executed  on  May  11,  1911,  by  defendant  Josephine 
des  Granges  to  secure  the  payment  of  her  note  of  like  date 
for  seven  thousand  five  hundred  dollars.  Upon  a  statement 
that  Otto  des  Granges  and  John  C.  des  Granges  had,  or 
claimed  to  have,  an  interest  in  the  property,  which,  however, 
as  alleged,  was  subject  to  the  mortgage,  they  were  joined 
as  parties  defendant.  Neither  Josephine  nor  Otto  demurred 
or  answered  the  complaint,  and  judgment  by  default  was 
entered  in  favor  of  the  plaintiff  against  them.  With  his 
answer,  which  constituted  no  defense  to  the  plaintiff's  right 
to  a  decree  of  foreclosure,  John  C.  des  Granges  filed  a  cross- 
complaint,  claiming  ownership  of  part  of  the  property  and 
alleging  facts  upon  which  he  prayed  that  in  the  decree  of 
foreclosure   it   be   declared    and    adjudged   that   the   lands 

3.  Rule  as  to  inTerne  order  of  alienation  as  affected  by  assumption 
of  mort|;a£e  debt,  note,  39  I«.  S.  A.  (K.  S.)   359. 
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covered  by  the  mortgage,  other  than  the  portion  thereof 
owned  bj  him,  be  first  sold  and  only  in  caAe  the  proceeds  of 
BTich  sale  proved  inadequate  to  liquidate  the  amount  found 
due  should  recourse  be  had  to  a  sale  of  that  claimed  by  him. 

The  court  made  findings  upon  which  it  rendered  the  usual 
judgment  and  decree  in  favor  of  the  plaintiff  for  the  amount 
found  due,  in  addition  to  which  it  ordered,  decreed  and 
adjudged : 

''That  the  lien  of  said  mortgage  attaches  to  and  said  mort- 
gage is  a  lien  upon  the  premises  therein  (the  complaint)  de- 
scribed in  the  following  order:  1.  To  and  on  the  southwest 
quarter  of  the  north  half  of  the  northeast  quarter  of  said 
section  35,  township  3  south,  range  10  west,  S.  B.  B.  &  M." 
(title  to  which,  subject  to  the  mortgage,  was  vested  in  Otto). 
*'2.  To  and  on  the  southeast  quarter  of  the  north  half  of  the 
northeast  quarter  of  said  section  35,  township  3  south,  range 
10  west,  S.  B.  B.  &  M."  (title  to  which,  subject  to  the  mort- 
gage, was  vested  in  John). 

''That  the  said  southwest  quarter  of  said  north  half  of  the 
northeast  quarter  of  said  section  35  is  primarily  liable  for 
the  amount  of  the  indebtedness  secured  by  said  mortgage, 
and  that  the  amount  of  the  same  should  be  charged  thereon 
above,  before  and  prior  to  any  liability  of  the  said  south- 
east quarter  of  the  north  half  of  the  northeast  quarter  of 
said  section  therefor. 

"It  being  further  decreed  that  at  any  such  sale  hereunder 
the  southwest  quarter  of  the  north  half  of  the  northeast 
quarter  of  section  35  of  said  land  be  sold  first,  and  that  the 
southeast  quarter  of  said  north  half  of  the  northeast  quarter 
of  said  section  35  shall  be  only  subject  to  sale  and  be  sold 
only  in  case  the  proceeds  of  sale  of  the  said  southwest  quar- 
ter of  said  north  half  of  the  northeast  quarter  of  said  section 
35  be  not  sufiScient  to  satisfy  the  total  amount  of  plaintiff's 
judgment  hereunder,  and  then  only  for  any  defieien<^  which 
there  may  be  after  applying  all  the  proceeds  of  the  sale  of 
said  southwest  quarter  of  the  north  half  of  the  northeast 
quarter  of  said  section  35  to  the  satisfaction  of  said  judg- 
ment. 

"It  is  further  ordered,  adjudged  and  decreed  that  the 
defendant  and  cross-complainant  John  C.  des  Oranges  have 
judgment  against  and  recover  of  and  from  defendants  Otto 
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des  Granges  and  Josepliine  des  Granges  his  costs  herein  ex- 
pended, taxed  at  $ ." 

The  appeal  herein  is  by  Otto  des  Granges  from  those  parts 
of  the  decree  above  quoted,  the  effect  of  which,  since  the 
value  of  his  land  is  in  excess  of  the  mortgage  debt,  is  to  im- 
pose upon  the  land  which  he  claims  to  own  the  entire  bur- 
den of  the  lien,  and  release  that  of  John  C.  from  any  part 
of  the  lien. 

As  grounds  for  reversal,  appellant  insists:  First,  that  the 
court  erred  in  overruling  his  demurrer  to  the  cross-complaint 
interposed  upon  the  ground  that  the  facts  alleged  therein 
were  insufficient  to  constitute  a  cause  of  action  against  de- 
fendant Otto  des  Granges,  and  that  the  alleged  cause  of 
action  therein  stated  was  not  the  subject  of  a  cross-complaint 
herein,  by  reason  of  which  facts  so  averred  the  court  like- 
wise erred  in  overruling  his  objection  to  the  introduction 
of  any  evidence  or  testimony  in  support  of  the  allegations 
of  the  cross-complaint.  Second,  that  the  portion  of  the  judg- 
ment from  which  the  appeal  is  prosecuted  has  no  support 
in  the  evidence,  findings,  or  admitted  facts. 

Under  our  view  of  the  case,  we  deem  it  unnecessary  to 
consider  the  first  assignment  of  error  as  ground  for  reversal. 
Conceding  the  rulings  of  the  court  in  overruling  the  demur- 
rer to  the  cross-complaint  and  receiving  evidence  thereunder 
were  correct,  nevertheless  we  are  clearly  of  the  opinion  that 
the  action  of  the  court  in  imposing  the  entire  burden  of  the 
lien  upon  that  part  of  the  mortgaged  land  owned  by  appel- 
lant is  not  justified  by  the  findings,  the  material  substance 
of  which  is  as  follows:  Otto  des  Granges,  Sr.,  died  on  June 
24,  1898,  leaving  his  widow,  the  defendant  Josephine  des 
Granges;  the  two  sons.  Otto  and  John  C,  and  another  son 
and  daughter.  He  owned  eighty  acres  of  land  described  as 
the  north  one-half  of  the  northeast  quarter  of  section  35, 
township  3  south,  range  10  west,  S.  B.  B.  &  M.,  Orange 
County.  Prior  to  his  death,  to  wit,  on  or  about  June  11, 
1898,  he  conveyed  the  land  to  his  wife,  Josephine,  by  deed 
absolute,  upon  the  understanding  that  she  should  have  a  life 
estate  therein  and  that  at  her  death  his  son  Otto,  defendant 
herein,  should  have  the  southwest  quarter  of  the  tract  of  land 
and  John  C.  the  southeast  quarter  thereof;  the  other  two 
children  to  share  the  north  one-half  of  the  tract.  Josephine 
des  Granges,  on  July  2,  1898,  executed  a  grant  deed  to  each 
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of  the  four  children,  purporting  to  convey  to  each  of  them 
that  portion  of  the  tract  of  land  so  left  by  deceased  which  it 
was  understood  each  should  have  npon  the  death  of  the 
mother,  which  deeds  at  the  same  time  she  delivered  to  John 
C,  with  instructions  to  record  them  at  her  death.  While 
Josephine  des  Granges  appeared  of  record  as  the  owner  in 
fee  of  the  forty  acres  of  land  upon  which  she  executed  the 
mortgage  to  plaintiff,  her  interest  in  fact  was  that  of  a  life 
tenant  only,  with  remainder  to  her  sons  Otto  and  John  C, 
each  of  whom,  by  virtue  of  the  estate  created  in  her,  as  well 
as  by  the  unrecorded  deeds  executed  by  her  to  each  of  them, 
owned  in  severalty,  subject  to  the  life  estate,  one-half  of  the 
tract.  The  court  found  that  in  giving  the  mortgage  she 
acted  in  ''derogation  of  the  rights  of  said  defendant  John 
C.  des  Granges,*'  and  'Mn  excess  of  her  rights  as  life  tenant 
in  said  land,  and  without  the  knowledge  or  consent  of  said 
John  C.  des  Granges";  ^Uhat  said  Otto  des  Granges  did  not 
participate  in  the  transactions  and  dealings  in  connection 
therewith;  that  the  said  mortgage  uxis  given  mth  the  consent, 
but  not  tvith  the  connivance  of  said  Otto  des  Oranges,  nor 
in  any  pari  for  Tm  use  or  benefit,  nor  did  said  Otto  des 
Oranges  receive  any  part  of  the  consideration  therefor." 
In  addition  to  this  finding  as  to  Otto's  connection  with  the 
making  of  the  mortgage,  the  court  found  that  Otto,  knowing 
that  his  mother  was  claiming  title  in  fee  to  that  part  of  the 
property  in  which  John  C.  was  remainderman,  aided  and 
assisted  her  in  the  conduct  and  management  of  an  action 
theretofore  brought  by  her  against  John  C.  et  al.,  to  which 
Otto  was  not  a  party,  the  purpose  of  which  was  to  quiet  title 
to  the  property  and  wherein  an  adverse  judgment  was  ren- 
dered, which,  on  appeal,  was,  after  the  rendition  of  the 
judgment  herein,  affirmed.  (Des  Oranges  v.  Des  Oranges, 
175  Cal.  67,  [165  Pac.  13].)  It  also  appears  that  in  this 
action  Otto  joined  with  his  mother  in  filing  an  answer 
wherein  she,  as  in  the  suit  to  quiet  title,  claimed  ownership 
in  fee  to  the  entire  eighty  acres  of  land  conveyed  to  her  by 
her  husband.  Other  than  these  facts,  there  is  nothing  to 
support  those  portions  of  the  decree  appealed  from. 

Respondent  insists  that  the  rule  as  to  inverse  order  of 
alienation  should  apply  for  the  reasons,  first,  that  both  the 
mother  and  Otto,  in  the  suit  brought  by  the  former  to  quiet 
title  and  in  their  answer  to  the  cross-complaint  herein,  as- 
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serted  that  the  former  was  owner  in  fee  of  the  entire  tract ; 
and,  second,  assuming  title  to  the  easterly  half  of  the  mort- 
gaged tract  to  be  vested  in  Otto  as  remainderman,  he,  as 
found  by  the  court,  consented  to  the  execution  of  the  mort- 
gage. 

[1]  The  rule  that  where  an  owner  conveys  mortgaged 
lands  in  different  tracts  and  at  different  times  the  lien  at- 
taches in  the  inverse  order  of  alienation,  in  which  order  the 
tracts  so  conveyed  must  be  sold  in  satisfaction  of  the  lien, 
to  which  respondent  cites  numerous  authorities,  is  conceded. 
(Wiltsie  on  Mortgage  Foreclosure,  sec.  584.)  [2]  And  it 
is  likewise  true  that  where  an  owner  of  several  tracts  of  land 
which  are  subject  to  a  mortgage  sells  some  of  them,  that  por- 
tion which  he  retains,  as  between  himself  and  his  grantees, 
is  chargeable  with  the  payment  of  the  mortgage  debt  before 
recourse  can  be  had  to  a  sale  of  the  other  tracts  so  granted. 
(Pingrey  on  Mortgages,  sec.  1920;  Raiun  v.  Reynolds,  11  Cal. 
14.)  There  are  no  facts,  however,  presented  herein  to  which 
either  rule  is  applicable.  As  found  by  the  court,  the  estate 
of  the  mother,  who  died  pending  the  trial,  was  a  life  estate 
only.  Hence  title  to  no  part  of  the  mortgaged  property 
remained  in  her  to  which  the  lien,  under  the  second  rule 
stated,  could  primarily  attach. 

[3]  It  conclusively  appears  that  Otto  and  John  acquired 
title  to  their  respective  tracts,  both  covered  by  the  mortgage, 
at  the  same  time,  without  value  and  as  a  gift,  from  the  same 
source  and  by  the  same  means;  and  that  as  to  any  knowl- 
edge of  their  title  the  mortgagee  was  without  notice.  In  27 
Cyc,  at  pages  1371  and  1372,  it  is  said:  ''In  order  to  entitle 
a  purchaser  of  part  of  mortgaged  land  to  insist  that  some 
other  portion  shall  be  sold  to  satisfy  the  mortgage  before 
recourse  is  had  to  his  portion,  according  to  the  rule  of  sub- 
jection of  the  parcels  in  the  inverse  order  of  alienation,  it 
is  necessary  that  he  should  have  paid  value  for  his  pur- 
chase." Not  only,  as  stated,  was  the  property  of  both  John 
and  Otto  the  subject  of  a  gift,  but  acquired  at  the  same 
time  and  by  the  same  moans;  and  where  this  is  the  case  the 
iMilo  as  to  the  inverse  order  of  alienation  docs  not  apply. 
{ninck  V.  Suijdam,  81  Wash.  279,  Ann.  Gas.  1916D,  1126, 
[142  Pac.  700].)  In  Brown  v.  Simom,  44  N.  H.  475,  it  is 
!  li'l:  **In  the  case  of  the  sale  by  the  mortjjagor  of  all  the 
mortgaged  property  to  different  purchasers  at  the  same  time, 


Digitized  by  VjOOQ IC 


Dec.  1919.]     FuLLEBTON  Say.  Be.  v.  des  Orangebs.  617 

their  equities  must  be  regarded  as  equal,  and  each  must  con- 
tribute ratably  to  the  discharge  of  the  common  burden." 
(See,  also,  Bank  of  Ukiah  v.  Seed,  131  Cal.  597,  [63  Pac. 
921].) 

As  we  have  seen,  title  to  no  part  of  the  property  was  left 
in  the  mortgagor  to  which  the  lien  could  attach,  and,  as 
between  Otto  and  John,  there  were  no  facts  disclosed  which 
could  warrant  the  court  in  applying  the  rule  as  to  inverse 
order  of  alienation. 

While  the  point  is  not  presented,  it  is  likewise  true  that 
the  record  is  barren  as  to  any  facts  upon  which  to  predicate 
an  estoppel  in  favor  of  cross-complainant.  As  found  by  the 
court,  Otto  did  not  participate  in  the  transaction  in  connec- 
tion with  the  giving  of  the  mortgage,  it  was  not  made  for 
his  use  or  benefit,  and  he  received  no  part  of  the  consider- 
ation therefor.  He  labored  under  an  honest  belief  that  his 
mother  was  the  owner  in  fee  of  title  to  the  entire  eighty- 
acre  tract  of  land,  which  included  his  own  and  that  of  his 
brother  John.  Save  that  Otto  entertained  a  belief  as  to  his 
mother's  rights — ^not  shared  by  John — ^their  positions  are 
identical.  Their  interests  were  such  that  either,  at  his 
option,  might  have  taken  steps  to  prevent  the  giving  of  a 
mortgage  by  the  mother  upon  other  than  her  life  interest. 
Not  having  pursued  such  course,  their  interests  are  equally 
bound  by  the  lien  of  the  mortgage.  [4]  Conceding  that 
John  was  without  notice  of  the  fact  that  the  mother  was 
about  to  execute  the  mortgage,  to  one  having  no  notice  of 
his  rights,  of  which  Otto  was  cognizant,  no  legal  duty  de- 
volved upon  the  latter  to  look  after  the  interest  of  John, 
to  whom  the  mother  had  delivered  the  deeds  for  recordation. 

That  part  of  the  decree  appealed  from,  the  effect  of  which 
is  to  impose  upon  the  land  of  Otto  the  entire  burden  of  the 
mortgage,  is  not  supx)orted  by  the  findings.  It  is,  therefore, 
ordered  that  the  decree  be  modified  by  striking  therefrom 
the  portions  of  the  judgment  from  which  this  appeal  is  pros- 
ecuted, and  that  as  thus  modified  the  judgment  is  affirmed; 
appellant  to  recover  costs  of  trial  and  in  the  prosecution  of 
the  appeal. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  2,  1920. 

All  the  Justices  concurred* 


[Ciy.  No.  2901.    First  Appellate  District^  Division  One. — ^December  5, 

1919.] 

LEONHARD  LANG  et  al.,  Appellants,  v.  PACIFIC  BREW- 
ING AND  MALTING  COMPANY  (a  Corporation), 
Respondent. 

[1]  Leases — Scope,  Pubfosb,  and  Eftect — Instrument  to  be  Con- 
STBUED  AS  A  WHOLE. — The  Bcope,  porpose,  and  effect  of  a  lease 
must  be  determined  from  a  consideration  of  it  as  a  whole,  rather 
than  by  a  resort  to  any  individual  clause  thereof,  and  such  con- 
struction must  be  placed  upon  it  as  will  render  all  its  clauses 
harmonious  and  consistent. 

[2]    Id. — CONFOEMITY   TO   INTENTIONS   Or   PABTIES — ^BeFEBENGE   TO    PRB* 

viOTJS  Agreements. — A  lease  must  be  given  such  an  interpretation 
as  will  make  it  effective  in  conformity  with  the  intention  of  the 
parties;  and  if  its  terms  are  in  any  way  ambiguous  or  uncertain, 
it  must  be  interpreted  in  the  sense  in  which  the  lessee  believed  at 
the  time  of  making  it  that  the  lessor  understood  it.  If  necessary 
for  a  full  understanding  of  its  terms,  it  should  be  read  in  the 
light  of  the  previous  agreement  out  of  which  it  arose,  in  order, 
if  practicable,  to  give  effect  to  the  actual  understanding  and 
agreement  of  the  parties. 

[3]  Id. — Construction  to  Make  Sense. — ^Words  and  sentences  in  a 
lease  should  be  construed  to  make  sense  and  reason. 

[4]  Id. — ^Parol   Evidence   Admissible. — ^Parol   evidence   is   admissible 
for  the  purpose  of  enabling  the  court  to  ascertain  whether  or  not 
the  principles  of  law  embodied  in  the  sections  of  the  Civil  Code 
relating  to   the  construction   and   interpretation   of   contracts   are? 
pertinent  and  applicable  to  the  facts  of  any  particular  case.  ' 

[5]  Id.— Action  for  Damages  for  Breach — Term  Contbmplatei>— 
— Evidence. — In  this  action  for  damages  for  breach  of  a  lease 
under  which  the  lessors  agreed  to  erect  a  building  and  let  it  to 
the  lessee  for  the  term  of  ten  years,  commencing  on  a  given  date, 
and  which  provided  further  that  in  the  event  of  the  inability  of 
the  lessors  to  deliver  possession  at  the  time  agreed,  they  should 
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not  be  liable  for  any  damage  tberebj,  and  the  lessee  would  not 
be  liable  for  rent  until  possession  could  be  delivered,  but  that 
"the  terms  of  the  lease  shall  be  correspondingly  extended,"  the 
evidence  as  to  the  conversations  had  during  the  negotiations  prior 
to  the  signing  of  the  lease,  but  after  it  had  been  prepared,  showed 
that  the  parties  had  in  mind  an  arrangement  bj  which  the  term  of 
the  lessee's  occupation  of  the  premises  should  corTer  a  period  of 
ten  years  from  and  after  the  date  on  whieb  it  entered  into  pes- 
session. 

[6]  Id. — Execution  by  Cobfobation — ^Batifigation  op  Acts  of  Agent. 
Where  the  officers  of  a  corporation  execute  a  lease  negotiated  by 
one  acting  as  its  agent,  and  in  whose  hands  it  left  the  entire 
matter,  and  thereafter  it  enters  into  possession  of  the  leased 
premises  and  retains  the  benefits  of  the  lease,  it  cannot  there- 
after urge  that  it  is  only  bound  by  the  provisions  of  the  lease 
to  the  extent  that  such  agent  possessed  authority  to  contract 
in  its  behalf.  By  claiming  the  right  to  enjoy  the  fruits  of  the 
lease,  with  full  knowledge  of  its  terms,  made  and  assented  to  by 
such  agent,  it  ratified  the  lease  and  assumed  its  burdens. 

pT]  Id. — ^Meaning  of  Wobd  "Teem."— While  the  word  "term,"  in  in- 
struments affecting  real  property,  may  relate  to  the  estate  of  the 
lessee,  it  also  refers  to  the  time  during  which  the  estate  may  be 
enjoyed;  and  whether  the  one  sense  or  the  other  is  to  be  attached 
to  the  form  of  expression  depends  upon  the  construction  of  the 
instrument  containing  it. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  T.  Nourse,  Judge. 
Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  J.  Castelhun  for  Appellants. 

Harding  &  Monroe  for  Respondent. 

WASTE,  P.  J. — Appellants  brought  this  action  to  reform 
a  lease  of  real  property  and  for  damages  for  its  alleged 
breach.    Defendant  had  judgment  and  plaintiflPs  appeal. 

In  1907,  the  Taeoma  Bottling  Company,  of  which  George 
Alpers  was  president,  was  dealing  with  the  defendant,  and 
buying  its  product.  Being  desirous  of  a  wider  outlet  for 
his  company's  goods,  Alpers  negotiated  with  plaintiffs  for  a 
lease  of  the  property  in  question,  in  behalf  of  one  of  his  cus- 
tomers, Faktor.     He  represented  to  the  defendant,  in  sub- 
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stance,  that  the  lease  could  be  obtained  if  the  defendant 
would  guarantee  its  performance,  to  which  defendant  agreed. 
When  the  document  was  prepared,  however,  it  was  executed 
by  defendant,  not  as  guarantor,  but  as  lessee. 

Under  the  terms  of  the  lease  the  appellants  agreed  to  erect 
the  building  and  let  it  to  respondent  "for  the  term  of  ten 
(10)  years,  commencing  on  the  first  day  of  August,  one 
thousand  nine  hundred  and  seven."  A  further  clause  in  the 
lease  reads  as  follows: 

"And  said  party  of  the  second  part  agrees  that  in  the 
event  of  the  inability  of  the  parties  of  the  first  part  to  de- 
liver possession  of  said  demised  premises  at  the  time  herein 
agreed,  then  neither  the  parties  of  the  first  part,  nor  Wolf 
and  Hollman,  their  agents,  shall  be  liable  for  any  damage 
thereby,  nor  shall  this  lease  be  void  or  voidable,  but  in  this 
event,  the  party  of  the  second  part,  shall  not  be  liable  for 
rent  until  such  time  as  the  said  parties  of  the  first  part  can 
deliver  possession,  and  the  terms  of  the  lease  shall  be  corre- 
spondingly extended." 

The  building  was  not  completed  until  in  January,  when 
respondent  went  into  possession,  paying  no  rent  until  the 
first  of  February,  1908.  It  continued  to  occupy,  and  use, 
the  premises  until  August  1,  1917,  when  it  surrendered  pos- 
session, claiming  that  the  lease  terminated  on  that  date. 
Appellant  refused  to  accept  this  view,  contending  that  the 
term  of  the  lease  actually  began  when  the  building  was  com- 
pleted and  ready  for  occupancy,  and  did  not  expire  until 
ten  years  from,  and  after,  that  time,  which  would  be 
February  1,  1918.  They  demanded  of  plaintiff  the  payment 
of  the  rent,  and  endeavored  to  secure  a  tenant  for  the  prem- 
ises for  the  remainder  of  the  alleged  term,  but,  not  being 
able  to  find  one,  brought  this  action,  specifying  the  amount 
of  rent  for  the  six  months  in  dispute,  as  damages.  Claims 
for  the  cost  of  some  repairs,  and  for  an  attorney's  fee,  were 
included  in  the  action.  They  sought  reformation  of  the 
lease,  as  will  hereafter  appear.  The  lower  court  denied 
reformation,  found  against  the  plaintiff  on  the  allegations 
of  the  amended  complaint,  and  gave  judgment  for  the  de- 
fendant. Insufficiency  of  the  evidence  to  support  the  find- 
ings, errors  in  la^  in  sustaining  objections  to  questions  as  to 
what  was  said  by  the  parties  regarding  the  terms  of  the 
lease,   before   it   was   executed,   and  that   the  judgment  is 
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against  law,  are  the  points  relied  on  by  appellants  in  seeking 
a  reversal  of  the  judgment. 

The  solution  of  the  question,  thus  presented,  is  to  be  found 
in  the  consideration  to  be  given  to  the  clause  in  the  lease 
already  quoted,  and  in  the  interpretation  placed  on  the  con- 
cluding phrase,  '*and  the  terms  of  the  lease  shall  be  corre- 
spondingly extended." 

[1]  The  scope,  purpose,  and  effect  of  the  lease  must  be 
determined  from  a  consideration  of  it  as  a  whole,  rather 
than  by  a  resort  to  any  individual  clause  thereof.  (Civ. 
Code,  sec.  1641.)  Such  construction  should  be  placed  upon 
it  as  will  render  all  its  clauses  harmonious  and  consistent. 
(Jones  on  Landlord  and  Tenant,  sec.  67.)  [2]  So  con- 
strued, the  lease  must  be  given  such  an  interpretation  as  will 
make  it  effective  in  conformity  with  the  intention  of  the 
parties  (Civ.  Code,  sec.  1643) ;  and  if  its  terms  are  in  any 
way  ambiguous  or  uncertain,  it  must  be  interpreted  in  the 
sense  in  which  the  lessee  believed  at  the  time  of  making  it 
that  the  lessor  understood  it.  (Civ.  Code,  sec.  1649.)  If 
necessary,  for  a  full  understanding  of  its  terms,  it  should  be 
read  in  the  light  of  the  previous  agreement  out  of  which  it 
arose,  in  order,  if  practicable,  to  give  effect  to  the  actual 
understanding  and  agreement  of  the  parties.  {Beading  Iron 
Works— Sweatman's  Appeal,  150  Pa.  St.  369,  [24  Atl.  617].) 
[3]  Words  and  sentences  should  be  construed  to  make 
sense  and  reason.  {Norris  v.  Showerman,  2  Doug.  (Mich.) 
16;  Civ.  Code,  sec.  1644.)  [4]  The  sections  of  the  code, 
which  we  have  quoted,  relating  to  the  construction  and  inter- 
pretation of  contracts,  contemplate  the  introduction  of  parol 
evidence.  For  it  is  only  upon  the  introduction  of  such  evi- 
dence that  it  can  be  ascertained  whether  or  not  the  principles 
of  law  embodied  in  those  sections  are  pertinent  and  applica 
ble  to  the  facts  of  any  particular  case.  (Lassing  v.  James, 
107  Cal.  348,  356,  [40  Pac.  534].) 

[5]  Appellants  allege  that,  by  the  mistake  of  the  typist 
who  prepared  the  document,  the  word  ** terms"  appearing  in 
the  clause  was  inserted  instead  of  the  word  "term,"  and 
that  by  the  mutual  mistake  of  all  the  parties  the  error  was 
not  discovered  until  after  the  commencement  of  this  action. 
In  proof  of  the  allegation,  and  as  tending  to  support  the  claim 
that  the  term  of  the  lease  did  not  begin  until  the  completion 
and  occupanc^y  of  the  building,  plaintiffs,  Leonhard  Lang 
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and  Otto  Lang,  testified  that  during  the  negotiations,  imme- 
diately prior  to  the  actual  signing  of  the  lease,  but  after  it 
had  been  prepared,  '*it  was  said"  by  them  and  Alpers,  the 
president  of  the  Tacoma  Brewing  Company,  "that  the  lease 
should  run  fully  for  ten  years  .  .  .  from  the  time  the  build- 
ing was  completed."  There  was  no  showing  to  the  con- 
trary. Viewed,  therefore,  in  the  light  of  the  fact  that  the 
word  "term,"  when  applied  to  a  lease,  means  "that  period 
which  is  granted  for  the  lessee,  or  tenant,  to  occupy,  and 
have  possession  of,  the  premises"  (Taylor  v.  Terry,  71  Cal. 
46,  48,  [11  Pac.  813,  814]),  we  are  of  the  opinion  that  there 
was  evidence,  before  the  lower  court,  tending  to  show  that 
the  parties  did  have  in  mind  an  arrangement  by  which  the 
term  of  defendant's  occupation  of  the  premises  should  cover 
a  period  of  ten  years  from  and  after  the  date  on  which  it 
entered  into  possession.  It  is  but  logical,  therefore,  to  con- 
clude that  the  clause  in  the  lease  under  consideration  was 
drawn  with  that  end  in  view. 

[6]  The  respondent  attempts  to  escape  the  effect  of  this 
evidence  by  contending  that  Alpers  was  not  the  agent  of, 
and  in  no  way  represented,  the  defendant  in  the  matter. 
According  to  the  testimony  of  the  secretary  and  treasurer 
of  respondent,  and  one  of  its  oflScers  executing  the  lease,  the 
matter  was  "put  up  to"  it  to  guarantee  the  lease,  to  which 
it  agreed.  It  left  the  entire  matter  in  the  hands  of  Alpers. 
It  received  at  his  hands  the  completed  document  which  it 
executed.  While  it  may  not  have  had  knowledge  of  all  the 
acts  of  Alpers,  in  connection  with  the  negotiations  for,  and 
the  preparation  of,  the  lease,  it  had  full  knowledge  of  the 
provisions  of  the  document,  including  the  clause  in  question, 
before  it  was  signed  by  its  officers.  Its  secretary  and  treas- 
urer so  testified.  If  Alpers,  as  the  agent  of  defendants,  ex- 
ceeded his  authority  and  sought  to  bind  defendants  by  an 
unauthorized  agreement,  defendant  had  ample  opportunity 
to  repudiate  the  transaction.  It  chose  to  retain  the  benefits 
of  the  lease  and  cannot  now  successfully  urge  that  it  is 
bound  only  by  the  obligations  thereof  to  the  extent  that 
Alpers  possessed  authority  to  contract  in  its  behalf.  By 
claiming  the  right  to  enjoy  the  fruits  of  the  lease,  with  full 
knowledge  of  its  terms,  made  and  assented  to  by  Alpers,  it 
ratified  the  lease  and  assumed  its  burdens.     (PcUterson  v. 
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Crowell,  15  Cal.  App.  105,  108,  [113  Pac.  700] ;  WUder  v. 
Beede,  119  Cal.  646,  650,  [51  Pac.  1083].) 

While  the  evidence  falls  short  of  establishing  a  mutual 
mistake  in  the  preparation  of  the  lease,  it  sheds  light  upon 
the  intention  of  the  parties  in  entering  into  it.  They  had  in 
mind,  and  the  lease  provided  for,  the  erection  of  a  building 
on  the  demised  premises.  They  also  contemplated,  and  the 
lease  specifies,  a  ten-year  term.  As  the  lease  was  executed 
May  1,  1907,  and  as  the  term  did  not,  by  its  express  provi- 
sion, begin  until  the  first  day  of  the  succeeding  August,  it 
is  only  reasonable  to  suppose  that  the  parties  likewise  con- 
sidered that  three  months  was  an  adequate  period  of  time 
within  which  to  erect  the  building.  It  is  also  reasonable  to 
conclude  that  they  had  in  mind  the  uncertainty  attending 
the  construction  of  a  new  edifice,  and  sought  to  safeguard 
the  interests  of  both  parties  by  providing  for  the  contingency 
which  actually  arose.  Viewed  in  the  light  of  the  circum- 
stances under  which  the  lease  was  made,  and  the  matter  to 
which  it  relates  (Civ.  Code,  sec.  1647),  it  is  not  hard  to  con- 
clude that  the  parties  understood,  and  fully  intended,  that 
the  period  granted  defendant  to  occupy,  and  have  possession 
of  the  premises,  began  when  the  building  was  completed  and 
occupied,  and  that  the  term  of  the  lease  was  for  the  ten 
years  thence  next  ensuing. 

[7]  We  are  not  disturbed,  in  arriving  at  this  conclusion, 
by  the  fact  that  the  plural  word  *' terms"  is  used  in  the  ex- 
tension clause  instead  of  the  singular  word  "term."  While 
the  word  ''term,"  in  instruments  aflfecting  real  property, 
may  relate  to  the  estate  of  the  lessee,  it  also  refers  to  the 
time  during  which  the  estate  may  be  enjoyed.  It  is  capable 
of  use  in  both  senses.  Whether  the  one  sense  or  the  other 
is  to  be  attached  to  the  form  of  expression  depends  upon  the 
construction  of  the  instrument  containing  it.  (Finkelmeier 
V.  Bates,  92  N.  Y.  172,  178;  Taylor  v.  Terry,  supra.)  In 
the  case  at  bar  the  facts  applicable  to  the  construction  of  the 
lease,  and  that  document  itself,  indicate  that  the  word 
"term"  was  intended  to  be  used  as  relating  to  the  time,  or 
period,  of  possession  of  defendant. 

Respondent  relies  upon  the  decision  of  this  court  in 
Edward  Barron  Estate  Co,  v.  Waterman,  32  Cal.  App.  171, 
[162  Pac.  410],  as  fully  upholding  its  position  here.  That 
case  is  to  be  distinguished  from  this.     This  court  was  there 
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considering  a  lease  which,  at  the  outset,  granted  the  demised 
premises  to  the  defendants  for  the  period  of  five  years  com- 
mencing on  the  fifteenth  day  of  January,  1909,  and  ending 
on  the  fourteenth  day  of  January,  1914,  at  the  monthly 
rental  of  $250.  A  subsequent  clause  of  the  lease  provided 
that,  ''In  case  the  demised  premises  shall  not  be  finished 
and  ready  for  occupancy  by  the  15th  day  of  January,  1909, 
the  rent  hereinbefore  reserved  shall  abate  and  shall  not  be 
payable  until  said  demised  premises  are  ready  for  occu- 
pancy; but  it  is  expressly  understood  that  the  failure  to 
have  said  demised  premises  ready  for  occupancy  by  the  15th 
day  of  January,  1909,  shaU  not  be  a  cause  for  vacating,  an- 
nulling or  rescinding  this  lease,  nor  shall  the  lessees  by  rea- 
son thereof  be  entitled  to  any  damage,  rebate  or  recoupment 
except  the  rent  hereinbefore  expressly  provided  and  agreed 
upon;  but  in  that  event  the  term  of  this  lease  shall  be  ex- 
tended so  that  the  lessee  shall  be  entitled  hereunder  to  the 
occupancy  of  the  leased  premises  for  the  full  term  and 
period  of  five  years  from  and  after  the  date  when  said 
premises  shall  be  ready  for  occupancy."  (The  italics  are 
ours.)  The  premises  were  not  ready  for  occupancy  until 
April  1,  1909,  two  and  one-half  months  after  the  beginning 
of  the  five-year  term.  The  lessee  entered  into  possession  on 
that  day,  remaining  only  until  January  15,  1914,  on  which 
date  the  designated  five-year  term  ended.  The  lessor  de- 
manded the  rent  from  January  15  to  April  1,  1914,  predicat- 
ing his  demand  on  the  theory  that  the  lease  obligated  the 
defendants  to  occupy  and  pay  rent  for  the  demised  premises 
for  a  full  term  of  five  years,  from  April  1,  1909,  the  date  of 
the  actual  occupancy  of  the  premises.  The  plaintiff  failed 
to  recover.  In  aflSrming  that  judgment,  the  court  merely 
considered  the  ordinary  meaning  and  effect  of  the  use  of  the 
words  ** rebated"  and  ''entitled,"  and  the  sense  in  which 
each  was  used  in  the  extension  clause,  and  thereupon  held 
that  the  lease  was  to  be  ''construed  to  mean  that  although 
the  leasehold  interest  was  to  take  effect  on  January  15,  1909, 
nevertheless,  if  the  lessor's  delay  in  completing  the  demised 
premises  operated  to  deprive  the  lessees  of  the  use  and  occu- 
pation thereof  on  and  after  the  date  designated  for  the 
commencement  of  the  term,  then,  and  in  that  event,  the  rent 
was  to  be  rebated,  that  is  to  say,  proportionately  deducted 
for  the  time  that  the  occupancy  by  the  lessees  was  delayed 
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through  the  noncompletion  of  the  building;  and  the  term  of 
the  lease,  if  the  lessees  so  desired,  extended  for  the  full 
period  of  five  years  from  the  date  when  said  premises  were 
ready  for  occupancy." 

A  different  state  of  facts  exists  in  the  case  at  bar.  Here 
there  is  nothing  in  the  extension  clause  which  even  suggests 
a  rebating,  or  proportionate  deduction  of  rent,  for  the  time 
that  the  occupancy  by  the  lessee  was  delayed  through  the 
noncompletion  of  the  building.  On  the  contrary,  the  clause 
expressly  provided  that  the  lessees  should  not  be  liable  for 
rent  until  such  time  as  the  lessors  could  deliver  possession. 
Neither,  in  the  instant  case,  is  there  ai^  word  or  expression 
in  the  clause  by  which  the  lessee  is  given  a  choice  or  oppor- 
tunity to  exercise  its  personal  desire  in  the  matter  of  the 
extension  of  the  term.  The  language  is  plain  and  positive 
to  the  effect  that  the  terms  of  the  lease  shall  be  correspond- 
ingly extended.  We  do  not  agree  with  respondent's  con- 
tention that  the  word  "shall"  must  be  read  '*may,"  in  order 
to  properly  construe  the  lease.  The  word  "extended"  was 
doubtless  used  in  its  ordinary  sense.  It  means  "stretched, 
spread,  or  drawn  out."  (Webster's  New  International  Dic- 
tionary.) As  thus  used  in  the  lease,  it  meant  that  the  time, 
or  period,  granted  appellant  to  occupy  and  have  possession 
of  the  demised  premises  was,  by  the  facts  of  the  case,  drawn 
out,  or  stretched,  so  that  it  would  have  a  full  period  of  ten 
years  from  and  after  the  time  the  premises  were  ready  for 
occupancy,  and  was  not  limited  by  the  first  provision  in  the 
lease  designating  a  fixed  and  arbitrary  term.  This  construc- 
tion, we  believe,  fully  coincides  with  the  prior  understanding 
of  the  parties. 

The  alleged  errors  of  the  lower  court,  in  refusing  to  admit 
certain  evidence  relative  to  the  acts  and  understanding  of 
the  parties  as  to  the  nature  and  effect  of  the  extension  clause, 
resulted  in  no  prejudice  to  the  appellant.  Other  evidence 
establishing  the  facts  was  admitted. 

The  judgment  is  reversed. 

Kerrigan,  J.,  and  Richards,  'J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  2,  1920,  and  the  following 
opinion  then  rendered  thereon: 

44  Ottl.  App 
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THE  COURT. — In  denying  the  application  for  a  hearing 
in  this  court  after  decision  by  the  district  court  of  appeal 
of  the  first  appellate  district,  division  one,  we  desire  to  say 
that  we  do  so  for  the  reason  that  we  are  entirely  satisfied 
with  the  construction  of  the  lease  adopted  by  the  district 
court  of  appeal,  entirely  regardless  of  the  parol  testimony 
material  on  the  question  of  reformation. 

All  the  Justices  concurred. 


ICiv.  No.  8113.    First  A)[>penate  District,  Division  One.— Deeember  5, 

1919.] 

LOUIS     N.     SANDERS,     Respondent,     v.     GORDON    L. 
DUTCHER,   Appellant. 

[1]  Public  Lands — Decisions  of  Land  Department — ^Whbn  (Con- 
clusive.— A  decision  of  the  Land  Department  of  the  United  States 
upon  any  question  of  fact,  in  determining  the  right  of  any  person 

\  in  respect  to  the  public  lands  under  the  laws  of  the  United  States, 
is  conclusive  upon  all  other  tribunals  in  the  absence  of  fraud,  mis- 
take,  or  imposition, 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Imperial  County.    Franklin  J.  Cole,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Conkling  &  Brown  for  Appellant. 

Dan  V.  Noland,  E.  K.  Brown,  Frank  E.  Dunlap  and 
Cedric  E.  Johnson  for  Respondent. 

KERRIGAN,  J. — ^This  is  an  appeal  from  a  judgment. 
The  issue  framed  hy  the  pleadings,  and  a  full  discussion 
thereof,  may  be  found  in  the  opinion  filed  on  a  former 
appeal  taken  in  this  case  (168  Cal.  353).  The  complaint 
was  in  ejectment,  to  which  the  defendant  filed  an  answer  and 

1.  Conclusiveness  of  decisions  or  finding  of  Land  Department,  note^ 
L.  R.  A.  1918D,  597. 
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cross-complaint.  In  the  latter  he  alleged  that  one  Orpha  C. 
Johnson  had  made  an  entry  on  the  lands  in  question  for  the 
purpose  of  acquiring  title  to  the  same  under  the  desert  land 
law  of  1891 ;  that  thereafter  she  complied  with  the  terms  of 
said  act  and  made  final  proof  and  payment,  subsequent  to 
which  she  sold^  assigned,  and  transferred  all  her  right, 
title,  and  interest  in  the  land  to  the  defendant,  Gordon  L. 
Dutcher,  who  entered  into  possession  thereof  under  the  con- 
veyance, and  has  since  expended  large  sums  of  money  upon 
the  land  in  the  further  reclamation  and  improvement 
thereof;  that  thereafter  Louis  N.  Sanders,  the  plaintiff, 
instituted  a  contest  against  the  Johnson  entry,  alleging  that 
the  land  had  not  been  reclaimed,  irrigated,  or  improved  as 
required  by  law;  that  said  contest  was  the  result  of  a  con- 
spiracy between  the  plaintiff  and  one  Jordan  to  deprive 
the  defendant  of  the  land;  that  said  contest  came  on  for 
hearing  at  the  land  oflSce,  and  although  the  plaintiff  in- 
troduced no  competent  evidence  to  sustain  the  allegations 
of  his  affidavit,  nevertheless  the  officers  of  the  Land  Depart- 
ment held  in  favor  of  said  contestant  on  the  theory  that  the 
entry  made  by  Orpha  C.  Johnson  was  invalid,  for  the  rea- 
son that  she  had  not  personally  done  the  reclamation  work 
required  by  law,  and  also  that  her  final  proof  was  made 
under  and  after  a  contract  of  sale,  said  contract  being  con- 
trary to  the  policy  of  the  law.  Under  these  allegations  it 
was  claimed  that  Sanders  stood  as  trustee  for  the  defend- 
ant of  the  land,  and  that  a  court  of  equity  would  compel 
him  to  convey  the  land  to  the  defendant.  The  supreme 
court,  upon  the  former  appeal  above  alluded  to,  held  that 
when  the  officers  of  the  Land  Department  err  in  a  matter 
of  law  in  such  a  way  as  to  deprive  a  person,  who  has  a  valid 
claim  under  the  laws  of  the  United  States,  of  rights  vested 
in  him,  their  decisions  may  be  reviewed  in  a  proper  proceed- 
ing, and  that  a  court  of  equity  in  such  a  proceeding  will 
grant  appropriate  relief  to  the  injured  party  against  the 
one  obtaining  title  as  a  result  of  such  erroneous  decision. 
That  court  also  held  that  under  the  provisions  of  tho  desert 
land  law  an  entry  could  be  assigned,  and  that  it  was  not 
necessary  for  the  entryman  to  personally  do  the  work  re- 
quired by  the  terms  of  the  act;  that  therefore  it  appeared 
from  the  allegations  of  the  cross-complaint  (deemed  ad- 
mitted to  be  true   upon   a   motion  for  judgment   on   the 
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pleadings)  that  the  officers  of  the  Land  Department  had 
decided  againist  the  defendant  under  a  misapprehension  of 
the  law ;  and  it  further  appearing  from  the  allegations  of  the 
answer  and  cross-complaint  that  the  cancellation  of  the 
Johnson  entry  was  accomplished  by  the  fraudulent  con- 
trivance of  the  plaintiff  and  one  Jordan,  the  court  reversed 
the  judgment  so  given  upon  the  pleadings. 

At  the  trial  of  the  case  on  its  merits  a  transcript  of  the 
proceedings  and  all  the  evidence  adduced  before  the  Land 
Department  was  introdniced.  From  this  evidence  it  ap- 
X>ear8  that  tiie  Land  Department  did  not  decide  that  a  des- 
ert land  entryman  must  personally  do  the  work  required 
by  law,  nor  that  a  desert  land  entry  could  not  be  assigned. 
Moreover,  the  defendant  introduced  no  evidence  to  sustain 
the  allegation  of  his  cross-complaint  that  the  plaintiff  and 
said  Jordan  had  conspired  to  deprive  him  of  the  land; 
and  the  trial  court  found  that  there  was  sufficient  evidence 
introduced  at  the  hearing  before  the  Land  Department  to 
prove  the  allegations  of  the  contestant's  affidavit,  and,  ac- 
cordingly, that  defendant  had  done  none  of  the  work  on  the 
land  required  by  law,  and  that  the  final  proof  introduced 
by  defendant  was  fraudulent. 

[1]  A  decision  of  the  Land  Department  of  the  United 
States  upon  any  question  of  fact,  in  determining  the  right 
of  any  person  in  respect  to  the  public  lands  under  the  laws 
of  the  United  States,  is  conclusive  upon  all  other  tribunals 
in  the  absence  of  fraud,  mistake  or  imposition.  {Sanders 
V.  Butcher,  168  Cal.  353,  [143  Paa  599] ;  Eosmer  v.  WaZ- 
toce,  47  Cal.  461;  Oage  v.  Gunther,  136  Cal.  338,  [89  Am. 
St.  Rep.  141,  68  Pac.  710];  Jameson  v.  James,  155  Cal. 
275,  [100  Pac.  700].) 

In  the  former  appeal  the  supreme  court  did  not  decide 
that  the  facts  stated  in  the  affidavit  of  contest  were  not 
sufficient,  or  that  the  entry  of  defendant's  assignor  could  not 
have  been  canceled  on  grounds  not  alleged  in  such  affidavit 
There  is  no  law  of  the  case,  therefore,  requiring  this  court 
to  so  hold.  Nor,  in  fact,  was  the  affidavit  insufficient;  but 
even  if  it  were,  the  affidavit  is  regarded  as  only  a  prelimi- 
nary process,  and  the  rules  of  practice  require  it  as  an 
evidence  of  good  faith,  and  contests  have  been  allowed  where 
the  affidavit  was  admittedly  defective,  or  where  no  affidavit 
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at  all  was  filed.     (Gage  v.  Chanther,  supra;  Seitz  v.  Wallace, 
6  Land  Dec.  300;  Saunders  v.  Baldwin,  9  Land  Dec.  391.) 
The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  2,  1920. 

All  the  Justices  concurred. 


[CiT.  No.  2447.    Second  Appellate  Distriet,  Division  One. — ^December  5, 

191».] 

R.  G.  TRYON  et  al.,  Copartners,  etc..  Respondents,  v. 
C.  N.  CLINCH  et  al.,  Defendants;  W.  F.  MARKHAM, 
Appellant. 

[1]  Contracts— Approval  o»  Proposal  Aptkb  Performance  op  Work — 
SuFPiciENOT  ov  Batipigation. — Where,  following  the  acceptance 
by  the  owners  of  a  given  interest  in  a  tract  of  laod  of  a  written 
proposal  to  do  certain  street  work,  the  work  is  done  and  the  ma- 
terials furnished,  and  thereafter  the  owner  of  the  remainder  of 
the  tract  approves  such  proposal  by  signing  his  name  under  the 
signatures  of  his  co-owners  after  the  word  "accepted,"  such  ap- 
proval constitutes  ratification  of  the  preceding  acts  of  such  co- 
owners. 

[21  Id. — ^Ratification — New  Consideration  Unnecessart. — In  case 
of  ratification  of  a  contract  by  a  principal  there  need  be  no  new 
consideration  particularly  referable  to  the  doing  of  the  act  of 
ratification. 

[8]  Id. — Unnamed  Principal — Subsequent  Ratification — ^Liabilitt. 
Where  a  principal  is  known  but  not  named  in  an  agreement^  he 
cannot  thereafter  be  held  unless  he  ratifies  the  contract. 

[4]  Id.— PiNDiNO  OP  Double  Liability— Efpbot  op.— A  finding  that 
the  defendant  agreed  to  pay  his  codefendants  for  certain  work  and 
also  agreed  to  pay  the  plaintiffs  therefor  will  not  vitiate  the 
finding  as  to  the  liability  to  the  plaintiffs  separately  considered, 
particularly  where  the  nature  of  the  action  is  such  that  there  la 
not  and  cannot  be  a  judgment  in  favor  of  such  codefendants. 

[6]  Id. — ^AcnoN  por  Work  Performed  and  Materials  Furnished— 
Bight  to  Interest. — ^In  an  action  to  recover  the  value  of  work 
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performed  and  materials  furnished  under  a  contract  which  the 
plaintiffs  were  prevented  from  performing,  the  plaintiffs'  claim 
ia  unliquidated,  and  they  are  not  entitled  to  interest  from  the 
date  they  ceased  performance  of  the  work  under  their  contract. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.  Leslie  R.  Hewitt,  Judge.  Modified  and 
affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harlan  G.  Palmer  and  William  J.  Palmer  for  Appellant. 

Albert  J.  Sherer  and  Robert  Young  for  Respondents. 

JAMES,  J. — This  is  an  appeal  taken  by  defendant  Mark- 
ham  from  a  judgment  entered  in  favor  of  the  plaintiffs 
after  second  trial  of  the  cause.  The  first  judgment  was 
brought  here  by  appeal  of  the  same  defendant,  the  case 
being  reported  in  32  California  Appellate  Reports,  at  page 
150,  under  the  same  title. 

The  action  was  brought  by  the  plaintiffs  to  recover  for 
the  value  of  work  done  and  materials  furnished  in  the  lay- 
ing out  and  improvement  of  a  certain  street  or  roadway. 
The  facts  are  that  appellant  and  his  codefendants  Clinch 
and  See  were  severally  the  owners  of  certain  portions  of  a 
tract  of  land;  about  two-thirds  of  it  belonged  to  appellant, 
and  the  other  defendants  held  an  equitable  title  to  the  re- 
mainder. Under  this  condition  of  ownership,  appellant  con- 
ferred with  Clinch  and  See  and  together  they  determined 
that  it  would  be  advisable  to  construct  a  street  through 
the  tract.  Clinch  or  See  agreed  to  look  up  a  contractor, 
and  did  this.  However,  before  any  contract  was  made,  the 
appellant  was  called  eaet.  Before  going,  he  consulted  fur- 
ther with  Clinch  and  See  and  left  the  matter  of  arranging 
for  the  street  improvement  work  with  them.  About  this 
time,  or  shortly  thereafter,  the  plaintiffs  addressed  a  written 
proposal  to  Clinch  and  See  in  which  terms  were  expressed  for 
the  doing  of  the  work,  and  Clinch  and  See  indorsed  the  same 
under  the  word  ** Accepted."  We  gather  that  they  retained 
this  letter  in  their  possession,  but  gave  notice  to  plaintiffs 
of  their  acceptance  of  the  proposal  and  the  plaintiffs  pro- 
ceeded to  do  the  work  agreed  upon.  A  completed  job,  as 
the  contract  described  the  work,  was  not  done  for  the  rea> 
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son  that  the  plaintiffs  were  interrupted  through  the  acts  of 
the  defendants.  These  acts  culminated  in  the  street  being 
offered  and  received  for  dedication  by  the  city  of  Los  An- 
geles prior  to  the  completion  of  the  work.  Under  the  city 
specifications  the  work,  as  contracted  for,  could  not  be  com- 
pleted in  the  manner  specified  by  the  parties  in  their  agree- 
ment. Not  being  permitted  by  the  city,  because  of  the  acts 
of  the  defendants,  to  proceed  with  the  work,  plaintiffs 
sought  to  recover  the  value  of  that  already  done  and  per- 
formed; hence  this  suit.  All  of  the  work  for  which  com- 
pensation was  claimed  had  been  done  and  materials  fur- 
nished prior  to  the  time  that  appellant  returned  from  his 
eastern  trip.  Upon  his  return  report  was  made  to  him  by 
Clinch  and  See  of  the  agreement  entered  into  and  he,  at 
their  suggestion,  signed  his  name  ux)on  the  written  proposal 
theretofore  made  by  plaintiffs  and  under  the  signatures  of 
his  codefendants  after  the  word  ** Accepted."  At  the  first 
trial  the  court  entered  judgment  for  the  full  amount 
against  the  three  defendants.  Upon  the  appeal  this  court 
determined  that  under  the  facts  shown  Clinch  and  See,  as- 
suming that  they  acted  as  agents  of  Markham,  had  only 
authority  to  bind  him  to  such  a  proportion  of  the  whole 
contract  price  as  his  proportion  of  the  tract  bore  to  the 
whole  amount  thereof.  A  reversal  was  accordingly  ordered. 
Upon  the  second  trial  the  court  apportioned  the  recovery  in 
accordance  with  the  views  expressed  in  the  opinion  in  the 
former  case.  Appellant  is  once  more  here  urging  that  the 
judgment  be  reversed. 

[1]  Preliminarily  it  may  be  stated  that  there  was  ample 
evidence  to  support  the  conclusion  that  it  was  the  intention 
of  appellant,  prior  to  his  departure  for  the  east,  to  author- 
ize Clinch  and  See  to  act  for  him  in  the  matter  of  con- 
tracting for  the  street  work,  although  this  fact  is  immaterial 
if  it  appear  that  appellant  with  full  knowledge  appended 
his  signature  to  the  letter  of  proposal  after  he  returned  from 
the  east.  This,  of  course,  assuming  that  such  act  was 
sufficient  to  show  ratification  of  the  preceding  ax^ts  of  Clinch 
and  See.  That  the  approval  of  the  proposal  so  expressed 
by  Markham  constituted  a  sufficient  ratification  of  the 
contract,  we  have  no  doubt.  The  doctrine  of  ratification 
is  especially  applicable  to  eases  where  the  original  act  of 
the  pretended  agent  was  unauthorized.    Mr.  Mechem,  in  his 
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work  on  Agency,  volume  1,  second  edition,  paragraph  348, 
and  in  the  paragraphs  following,  announces  the  general 
rule  governing  the  application  of  the  doctrine,  which  we 
need  not  here  restate,  for  it  is  of  an  elementary  kind. 
[2]  We  may  make  the  added  remark,  however,  that  in 
case  of  ratification  of  a  contract  by  a  principal  there  need 
be  no  new  consideration  particularly  referable  to  the  doing 
of  the  act  of  ratification. 

It  appeared  in  evidence  that  at  the  time  tiie  written  pro- 
posal was  addressed  to  Clinch  and  See  the  plaintiffs  had 
knowledge  of  the  interest  of  Markfaam  in  the  tract  of  land, 
but  not  knowing  his  initials  did  not  insert  his  name  in  the 
proposal.  Taking  this  fact  as  a  basis,  appellant  argues  tha^ 
there  could  then  be  no  ratification  because,  wiiere  a  contract 
is  made  omitting  the  name  of  a  known  principal,  the  latter 
cannot  thereafter  be  held,  citing  Ferguson  v.  McBean,  91 
Cal.  63,  [14  L.  R.  A.  65,  27  Pac.  518].  [S]  That  case  was 
not  one  involving  ratification  at  all,  and  it  is  a  better  state- 
ment of  the  law  to  say  that,  where  a  principal  is  known  but 
not  named  in  an  agreement,  he  eannot  thereafter  be  held 
unless  he  ratifies  the  contract.  The  text-book  on  Agency 
to  which  we  have  referred-,  we  think,  euflSciently  announces 
this  rule,  which  is  sustained  by  authorities  therein  cited. 

In  one  of  its  findings  the  court  used  this  language:  ''But 
the  said  defendant  Markham  signed  the  said  instrument 
as  evidence  of  an  agreement  made  between  said  defendant 
Markham  and  the  said  defendants  Clinch  and  See  whereby 
the  said  defendant  Markham  agreed  to  pay  the  said  defend- 
ants Clinch  and  See  such  proportion  of  the  costs  of  improv- 
ing Morning  Gate  court  as  the  frontage  owned  by  the  de- 
fendant Markham  upon  said  Morning  Qate  court  would 
bear  to  the  entire  frontage  thereupon;  and  the  said  defend- 
ant Markham  also  signed  said  instrument  in  ratification  of 
and  as  evidence  of  a  ratification  of  a  contract  entered  into 
between  the  plaintiffs  herein  and  the  said  defendants,  Clindi 
and  See,  by  which  the  said  defendant  Markham  was  to  pay 
the  plaintiffs  said  proportion  of  the  costs  of  said  work." 
[4]  Appellant  complains  that  an  inconsistent  condition 
of  fact  is  presented  by  the  finding  in  that  it  is  found  both 
that  appellant  agreed  to  pay  Clinch  and  See  and  also  agreed 
to  pay  the  plaintiffs.  We  do  not  think  that  the  finding 
as  to  a  double  liability  vitiates  the  finding  as  to  the  liability 
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to  the  plaintiffs  separately  considered.  There  was  and  could 
hare  been  no  judgment  in  this  case  in  favor  of  Clinch  and 
See  against  the  appellant;  hence  the  court's  determination 
of  any  liability  existing  on  the  part  of  appellant  toward 
Clinch  and  See  would  not  be  an  adjudication  of  that  ques- 
tion and,  therefore,  a  matter  about  which  appellant  can- 
not be  here  concerned.  A  similar  observation  might  foe 
made  as  to  some  other  of  the  general  findings  made  by  the 
court  The  general  finding  that  the  service,  work,  and  labor 
were  (performed  on  account  of  defendants  and  were  fur- 
nished to  and  for  defendants  was  explained  and  modified 
in  the  subsequent  findings  which  showed  the  proportions  of 
the  liabilities  assumed.  Appellant  did  not  deny  that  he 
had  indorsed  the  proposal  after  the  word  ''Accepted," 
his  whole  contention  apparently  being  that  by  so  doing  he 
became  liable  to  Clinch  and  See  and  not  to  the  plaintiffs, 
who  were  proposing  to  do  the  work.  Under  the  pleadings 
and  evidence  shown  in  the  record,  we  are  satisfied  that  the 
(main  judgment,  as  made  by  the  court,  is  fully  supported, 
and  that  no  errors  have  been  pointed  out  sufficient  to  require 
a  second  reversal  being  ordered  in  the  controversy.  [5]  A 
modification,  however,  of  the  judgment  is  necessary.  The 
court,  in  making  up  its  judgment,  included  therein  interest 
on  the  amount  found  to  be  due  at  legal  rate  from  the  date 
when  the  plaintiffs  ceased  in  their  performance  of  the  work 
under  their  contract.  We  have  before  noted  that  they  were 
prevented  from  fully  completing  the  contemplated  work  in 
the  manner  agreed,  because  of  the  act  of  defendants;  hence 
their  claim  at  that  time  was  unliquidated,  and,  we  think, 
not  one  which  would  fall  within  the  class  described  in  sec- 
tion 3287  of  the  Civil  Code,  which  provides  for  an  allowance 
of  interest  on  unpaid  claims.  The  case  cited  by  appellant, 
to  wit.  Cox  V.  McLaughlin,  76  Cal.  60,  [9  Am.  St.  Eep.  164, 
18  Pac  100] ,  is  in  point,  and  under  that  authority  the  inter- 
est should  not  have  been  allowed. 

The  judgment  appealed  from  is  modified  by  striking  there- 
from idl  allowance  to  the  plaintiffs  of  interest  on  the  prin- 
cipal sum  found  to  be  due  to  the  plaintiffs  from  appellant; 
as  so  modified  the  judgment  is  affirmed. 

Conrey,  P.  J.,  and  Shaw,  J,,  concurred. 
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A  petition  to  have  the  cause  heard  in  the  supreme  courts 
after  jiudgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  Pd^ruary  2,  1920. 

'     All  the  Justices  concurred. 


[Crim.   No.   474.    Third   Appellate  District.— December   5,   1919.] 

THE    PEOPLE,    Respondent,     v.    MANUEL     CORREA, 

Appellant. 

[1]  Cbimtnal  Law  —  CJonspieacy  —  Acts  and  Declarations  of  Co- 
OONSPI&ATOBS — Evidence. — The  acts  and  declarations  of  either  of 
the  conspirators,  committed  in  pursuance  and  furtherance  of  the 
conspiracy,  may  be  shown  at  the  trial  of  a  co-conspirator;  and 
it  is  not  necessary  to  show  that  the  defendant  on  trial  was  present 
at  the  time  of  such  conduct  or  declarations. 

[2]  Id. — Aqeeement  to  Commit  Ceimb — Ciecumstantial  Evidence 
Admissible. — On  the  trial  of  a  co-conspirator,  it  is  not  necessary 
to  prove  by  direct  evidence  that  there  was  an  agreement  to  commit 
the  crime,  but  such  fact  may  be  established  by  circumstantial 
evidence,  and  it  is  sufScient  to  make  out  a  prima  facie  case  to 
warrant  the  admissibility  of  the  acts  and  declarations  of  the  co- 
conspirators. 

[3]  Id. — ^Peoof  o»  Conspiracty— Evidence  of  Ciecumstancbs. — ^As  a 
general  rule,  a  conspiracy  can  only  be  established  by  circumstances, 
and  all  these  bearing  in  any  way  upon  the  fact  of  a  conspiracy, 
or  upon  the  acts  done  in  pursuance  thereof,  may  be  shown  to 
prove  the  fact  of  a  conspiracy,  and  to  show  the  intent  or  motive 
of  a  defendant  for  a  crime  involved  in  the  commission  of  an 
overt  act  in  furtherance  and  execution  of  the  conspiracy. 

[4]  Id. — MuEDEB — ^Motive— Theoey  of  Peosecution — Evidence. — In  a 
prosecution  for  the  crime  of  murder,  it  is  proper  for  the  district 
attorney  to  advance  any  theory,  within  the  range  of  human  experi- 
ence and  reasonable  probability  and  to  support  that  theory  by 
appropriate  evidence,  although  he  may  be  entirely  mistaken  aa  to 
the  motive  for  the  crime. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Stan- 
islaus County.  Geo.  H.  Cabaniss,  Judge  Presiding.  Af- 
firmed. 

1.    Evidence  in  prosecution  for  conspiracy,  note«  3  Abl  St.  Bep.  474. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Hatton   &   Scott   for   Appellant. 

U.  S.  Webb,  Attorney-General,  and  J.  Chas.  Jones, 
Deputy  Attorney-General,  for  Respondent. 

BURNETT,  J.— Defendant  was  convicted  of  murder  in 
the  first  de^ee,  with  punishment  fixed  by  the  jury  at  im- 
prisonment for  life,  and  he  has  appealed  from  the  judgment 
and  the  order  denying  hia  motion  for  a  new  trial.  At  the 
outset  we  may  say  that  there  appears  to  be  nothing  in- 
herently improbable  in  the  testimony  of  any  of  the  wit- 
nesses, and,  therefore,  under  the  familiar  rule,  we  must 
accept  as  true  the  statements  that  correspond  with  and 
support  the  theory  of  the  prosecution.  Hence,  it  may  be 
understood  that  in  stating  the  facts,  we  have  taken  from  the 
record  the  version  of  the  aflfair  which  is  disclosed  by  the 
evidence  that  tends  to  support  such  theory.  It  appears  that, 
during  the  year  1917  and  until  August  26,  1918,  Anton 
Sequeira,  the  deceased,  with  his  family,  consisting  of  a  wife 
and  four  small  children,  lived  on  the  Peter  Stewart  ranch, 
consisting  of  about  160  acres,  and  which  was  conducted  as  a 
dairy  farm.  This  ranch  fronted  on  the  highway  leading 
from  Crow's  Landing  to  Newman,  in  Stanislaus  County,  and 
the  deceased  and  defendant  conducted  the  same  as  partners. 
The  defendant  was  unmarried  and  lived  in  the  home  of  the 
deceased,  sleeping  in  the  bunkhouse  which  was  attached  to 
the  residence.  He  had  lived  in  this  house  continuously  for 
eighteen  months  previous  to  the  murder.  No  help  was  em- 
ployed in  conducting  this  dairy  and  the  two  divided  the 
work  between  them.  They  were  milking  about  sixty  cows 
and  each  milked  about  thirty  head;  the  defendant  then 
attended  to  feeding  the  calves  and  some  of  the  other  stock, 
while  deceased  separated  the  milk  and  carried  the  slummed 
milk  to  the  pigs  and  then  washed  the  separator.  On  the 
evening  of  August  26,  1918,  the  deceased  and  defendant 
were  seen  ajbout  6  P.  M.,  engaged  in  milking  at  the  corral, 
which  was  at  a  distance  of  520  feet  from  the  residence. 
They  usually  finished  their  work  about  9  P.  M.,  and  then 
went  to  the  house  for  supper,  but  on  this  evening  defend- 
ant did  not  appear  at  the  house  until  about  10  P.  M.,  and 
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then  came  in  alone.  Supper  was  had  without  the  presence 
of  deceased,  and  then,  following  their  usual  custom,  all  the 
inmates  of  the  house  engaged  in  prayer,  and,  thereafter, 
defendant  left,  supposedly  to  go  to  bed  in  his  bunkhouse. 
The  next  morning,  about  6  A.  M.,  the  dead  body  of  deceased 
was  found  in  a  spring-wagon  with  a  horse  attached,  at  the 
home  of  Peter  Stewart,  a  distance  of  nearly  two  miles  from 
the  home  of  deceased.  The  wagon  wheels  had  become 
fastened  in  a  tree  and  the  horse  was  standing  there  when 
found  by  Stewart  and  his  employee.  Deceased  was  dressed 
in  the  overalls  in  which  he  milked,  being  an  ^tra  pair 
which  he  slipped  over  his  ordinary  clothes  when  commencing 
that  task.  The  head  of  deceased  was  frightfully  mutilated, 
showing  four  distinct  blows  which  fractured  and  crushed 
the  skull.  The  face  and  clothes  were  covered  with  blood 
and  dried  manure,  and  blood  had  leaked  through  the  body 
of  the  wagon,  forming  a  pool  on  the  ground  where  the 
wagon  stood.  Deceased  was  lying  on  his  back  with  his  head 
near  the  end-gate  and  his  feet  under  the  seat,  and  his  hat 
was  in  the  body  of  the  wagon.  This  horse  and  wagon  be- 
longed to  deceased  and  were  kept  on  the  ranch  at  the  time 
of  the  murder,  although  the  horse  formerly  belonged  to  Mr. 
Stewart  After  said  discovery,  Mr.  Stewart  notified  the 
authorities,  and  a  few  hours  thereafter  the  defendant  was 
arrested  and  charged  with  the  crime.  The  trial  of  the 
case  consumed  about  eleven  days,  the  witnesses  being  sub- 
jected to  a  very  rigid  examination  by  counsel  for  both 
parties,  and  every  point  being  hotly  contested  by  counsel  for 
defendant.  The  learned  judge  who  presided  at  the  trial, 
Honorable  George  H.  Cabaniss,  of  San  Francisco,  seems  to 
have  had  a  dear  conception  of  the  legal  principles  involved 
in  the  charge,  and  to  have  conducted  the  proceedings  with 
striking  regard  for  all  the  legal  rights  of  the  defendant. 
The  instructions  to  the  jury  were  complete  and  accurate,  and 
no  exception  could  be  taken  thereto.  The  rulings  upon  the 
admissibility  of  evidence  were  unusually  free  from  error. 
The  evidence  itself,  though  circumstantial  in  character,  is 
entirely  sufficient,  in  our  judgment,  to  supi)ort  the  verdict  of 
the  jury.  We  have  taken  pains  to  read  carefully  the  entire 
record,  consisting  of  over  nine  hundred  pages,  and  we  are 
convinced,  not  only  that  the  verdict  of  the  jury  is  sup- 
ported, but  that  any  fair-minded  jury  could  hardly  reach 
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any  other  conclusion  than  that  the  defendant  committed  the 
shocking  crime. 

I.  The  suflScieney  of  said  evidence,  however,  to  support 
the  conviction  is  strongly  contested  by  appellant,  and  it  may 
be  well  to  call  attention  to  some  of  the  salient  facts  to 
show  how  insubstantial  is  such  contention.  In  doing  this  we 
may  follow  the  method  of  the  attorney-general  in  dividing 
the  inquiry  into  the  following  considerations:  1.  Where  was 
Sequeira  murdered?  2.  When  did  the  murder  take  place? 
3.  By  whom  was  the  deed  conmiitted  and  what  are  the  cir- 
cumstances showing  defendant  to  be  the  guilty  party? 

1.  Undoubtedly  deceased  was  killed  on  his  own  premises. 
Indeed,  no  other  theory  is  advanced  by  appellant.  There  is 
support  for  the  contention  of  the  prosecution  that  Sequeira 
was  murdered  on  the  path  leading  from  the  separator-house 
to  the  pig-pen  and  near  said  corral.  This  path  was  taken 
by  deceased  in  carrying  the  milk  to  the  pigs,  and  he  would 
undoubtedly  pass  near  the  defendant  while  the  latter  was 
feeding  the  stock  in  the  corral.  The  sheriff,  his  deputies, 
the  coroner,  and  the  neighbors  present  were  able  to  trace  the 
tracks  of  the  wagon  and  blood  stains  from  the  Stewart 
home  out  on  to  the  highway  and  alon^  the  same  to  a  panel- 
gate  opening  upon  the  road  from  the  premises  occupied 
by  deceased  and  defendant,  and  on  through  a  rough,  uneven 
field,  across  a  creek  and  up  to  the  point  near  the  corral, 
where  the  ground  was  covered  with  fine  dried  manure.  At 
this  point  the  tracks  of  the  wagon  ended  and  here  was  found 
evidence  of  blood,  and  the  ground  appeared  to  have  been 
raked  over.  Two  parallel  lines  in  the  dry  manure  indicated 
that  the  body  had  been  dragged  to  a  point  where  the  wagon 
tracks  commenced.  It  may  be  added  that  the  manure  on 
the  face  and  clothing  of  the  deceased  corresponded  in  ap- 
pearance with  that  found  at  this  point.  Other  circum- 
stanced are  disclosed,  which,  in  connection  with  the  fore- 
going, demonstrate  to  a  moral  certainty  that  Sequeira  met 
his  death  on  his  own  premises,  and  from  which  it  is  at 
least  a  reasonable  inference  that  he  was  struck  down  at  or 
near  the  point  as  claimed  by  the  prosecution. 

2.  The  last  seen  of  Sequeira  alive  by  any  person  appears 
by  the  testimony  of  the  defendant,  who  says  that  he  saw 
deceased  going  into  the  separator-house  as  he,  Correa,  was 
coming  out.    This  was  after  the  cows  had  been  milked  and 


Digitized  by  VjOOQ IC 


638  People  v.  Correa.  [44  Cal.  App. 

the  defendant  was  then  feeding  the  stock  in  the  corral  while 
deceased  was  carrying  milk  to  the  pigs,  and  it  was  about 
8:30  P.  M.  As  to  when  they  finished  milking,  appellant 
testified:  **I  think  it  waa  after  8  o'clock."  It  was  probably 
a  short  time  after  this  that  Sequeira  was  killed.  The  work 
of  separating  the  milk,  feeding  the  pigs,  and  washing  the 
separator  occupied  about  thirty  minutes,  and  it  followed  im- 
mediately after  the  cows  were  milked.  This  additional  task 
was  not  entirely  completed,  as  the  separator  was  not  washed 
and  the  cream  was  not  placed  in  its  usual  'position.  One 
Mattos,  who  collected  the  cream,  drove  into  the  place  a  few 
minutes  after  9  o'clock  and  found  the  can  of  cream  was 
not  in  its  accustomed  place  and  the  light  out  in  the  separar 
tor-house.  It  is  fair  to  infer  that  the  light  would  have 
been  burning  if  Sequeira  had  been  alive,  as  his  work  was  not 
completed.  We  may  add  that  when  Correa  went  to  supper 
about  10  o'clock  the  said  light  was  bnrning.  Of  course, 
someone  must  have  lighted  it  after  Mattos  left  the  premises, 
and  the  identity  of  that  person  is  not  at  all  shrouded  in 
doubt  when  the  entire  record  is  considered.  Correa  was  the 
man.  From  the  foregoing  it  is  a  reasonable  certainty  that 
Sequeira  met  his  death  in  the  neighborhood  of  9  o'clock. 
It  may  be  stated  in  this  connection  that  this  inference  as 
to  the  time  of  death  is  consistent  with  the  expert  testimony 
as  to  the  number  of  hours  that  life  had  been  extinct,  when 
the  body  of  Sequeira  was  examined  the  next  morning,  al- 
though there  was  no  attempt  by  said  expert  to  fix  the  exact 
time  when  death  ensued. 

3.  If  Sequeira  was  killed  on  said  premises  after  the  cows 
were  milked  and  before  Correa  went  to  the  house  for  his  sup- 
per, then  the  conclusion  is  almost  irresistible  that  the  de- 
fendant was  the  perpetrator  of  the  crime.  That  this  may 
be  made  plain  we  shall  mention  some  of  the  circumstances 
that  point  directly  to  him  as  the  guilty  man.  Some  of  them 
alone  would  justify  the  verdict,  but  taken  together  they  con- 
stitute an  overwhelming  vindication  of  the  people's  conten- 
tion. In  the  first  place,  Correa  was  confessedly  in  such  situ- 
ation that  Sequeira  could  not  have  been  killed  without  the 
defendant's  knowledge.  He  must  have  known  who  com- 
mitted the  murder,  and,  of  course,  if  it  had  been  done 
by  another,  the  defendant  would  have  disclosed  it;  he 
would  have  been  the  first  to  acclaim  the  fact.    The  truth  is 
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he  contended,  and  still  contends,  that  he  knows  nothing 
aibout  it.  We  can  understand  how  the  jury,  with  his  testi- 
mony and  the  other  circumstances,  including  the  diagram 
of  the  premises,  before  them,  could  not  escape  the  conclu- 
sion that  his  asserted  ignorance  was  preposterous  and  that 
his  story  was  a  weak  and  simxdated  attempt  to  escape  a 
just  and  merited  conviction.  Again,  a  bloody  hammer  and 
some  pieces  of  bloody  cloth  were  secreted  in  the  separator- 
house.  There  is  almost  indubitable  evidence  which  we  need 
not  recite — ^tliat  the  blows  on  Sequeira's  head  were  struck 
with  this  hammer.  The  hammer  belonged  on  the  place,  and 
no  stranger  would  come  to  the  premises  with  the  intention 
of  committing  murder  and  depend  upon  finding  there  such 
a  weapon  with  which  to  carry  out  his  purpose.  He  would 
have  brought  his  weapon  with  him.  If  he  had  come  so  un- 
prepared to  execute  his  intention,  he  would  certainly  have 
found  it  difficult  to  find  the  hammer  in  the  darkness,  and 
while  he  was  looking  for  a  weapon,  it  is  hardly  to  be  sup- 
posed that  Sequeira  would  have  calmly  awaited  the  end 
without  an  outcry  or  any  attempt  to  escape.  The  hammer 
was  uaed  for  the  deadly  purpose  by  one  who  knew  it  was 
on  the  premises,  and  at  a  time  when  Sequeira  was  not  ap- 
prised of  the  imminent  approach  of  death.  It  was  also 
concealed  by  one  who  was  entirely  acquainted-  with  the 
premises.  That  one  was  Correa.  While  the  evidence  as  to 
the  cloths  is  not  so  persuasive,  yet  it  is  not  unreasonable 
to  conclude  that  they  were  used  also  by  the  same  cruel  hand 
that  struck  the  blows.  Again,  a  stranger  would  not  go  to 
the  trouble  of  raking  up  the  ground  where  the  crime  was 
committed.  He  would  let  the  body  lie  where  it  fell  and  he 
would  hasten  to  make  his  escape.  Besides,  how  could  he  do 
any  or  all  these  things  without  the  knowledge  of  Correa  t 
Moreover,  it  is  incredible  that  a  stranger  would  remove  the 
body  from  the  promises,  or  that  he  would  go  within  110  feet 
from  the  house  to  get  the  wagon  when  the  light  was  still 
burning  in  the  Sequeira  home;  and  it  is  quite  improbable' 
that  he  would  know  that  the  wagon  was  there  or  that  he 
would  be  able,  in  the  darkness,  to  get  the  horse  and  the  right 
harness,  or  that  he  would  be  able  to  put  the  body  in  the 
wagon  and  drive  out  without  attracting  the  attention  of  the 
inmates  or  of  Correa,  who  was  outside  all  this  time.  But 
what  is  more  improbable  is  that  a  stranger  would  select 
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that  particular  horse,  Bob,  which  had  been  purchased  from 
Mr.  Stewart,  and  turn  him  loose  on  the  highway  near  Mr. 
Sequeira's  house  with  the  lines  dragging  on  the  ground, 
knowing  that  the  horse,  true  to  his  instincts,  would  take 
his  way  to  his  former  home.  Nor  is  it  at  all  probable 
that  the  house  dog,  which  wsa  with  Correa  when  he  came  to 
supper,  would  have  failed  to  manifest,  by  barking,  his  re- 
sentment at  the  presence  and  such  activity  of  a  stranger, 
especially  at  that  hour  of  the  day.  It  is  quite  unlikely,  aJso, 
that  another  bent  upon  murder  would  wear  the  same  sice 
shoes  as  defendant  and  that  they  would  make  the  same  pe- 
culiar track.  Such,  however,  was  the  situation  of  the  one 
who  led  the  horse  out  through  said  panel-gate  to  the  high- 
way leading  to  Mr.  Stewart's  house.  The  horse  and  wagon 
were  taken  out  on  to  the  highway,  about  11  o'clock,  as  by 
a  witness  they  were  seen  going  toward  Mr.  Stewart's  at 
about  11:15  P.  M.  without  a  driver.  Defendant  left  the 
house  after  supper  about  this  hour  for  the  apparent  pur- 
pose of  going  to  bed,  but  actually,  no  doubt,  to  try  to  con- 
ceal his  crime.  Defendant  was  one  hour  late  for  supper 
that  night,  without  any  satisfactory  explanation.  He  arose 
the  next  morning  and  began  milking  at  an  earlier  hour 
than  usual,  realizing  that  he  would  not  have  the  help  of  his 
partner.  His  appearance  and  actions,  when  told  of  the 
murder ;  his  appearance  when  the  sheriff  first  talked  to  him ; 
his  footprints  through  the  field  and  out  to  the  highway 
where  the  corpse  was  taken;  the  route  taken  by  the  wagon, 
indicating  a  thorough  knowledge  of  the  premises  by  the  one 
leading  the  horse;  his  statement  at  the  house  when  arrested; 
his  quarreling  with  the  deceased  and  his  unsatisfactory  man- 
ner of  testifying,  including  his  statement  that  he  did  not 
know  where  his  partner  slept,  although  he  had  resided  in 
the  same  house  for  eighteen  months,  constitute  an  important 
part  of  the  circumstances  that  explain  and  justify  the  ver- 
dict of  the  jury.  We  shall  dwell  no  longer  upon  this  phase 
of  the  ease  further  than  to  add  that  the  record  has  been  ex- 
amined with  a  realization  of  the  consequenees  to  defendant 
of  the  judgment,  but  it  must  be  said  that  great  consideration 
was  shown  him  by  the  jury  in  fixing  the  penalty  at  impris- 
onment for  life. 

II.    In  his  opening  statement  the  district  attorney  ad- 
vanced the  theory  that  the  motive  for  the  crime  was  to  be 
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found  in  a  conspiracy  between  defendant  and  the  wife  of  de- 
ceased to  commit  the  murder  in  order  to  profit  by  reason 
of  certain  life  insurance  policies.  Such  theory  is  important 
here  only  to  determine  whether  certain  rulings  of  the  court, 
admitting  evidence  of  the  conduct  and  statements  of  Mrs. 
Sequeira,  can  be  sustained.  [1]  The  rule  is,  unquestion- 
ably, that  the  acts  and  declarations  of  either  of  the  con- 
spirators, committed  in  pursuance  and  furtherance  of  the 
conspiracy,  may  -be  shown  at  the  trial  of  a  co-conspirator; 
and  it  is  not  neoessaiy  to  show  that  the  defendant  on  trial 
was  present  at  the  time  of  such  conduct  or  declarations. 
(People  V.  Broum,  59  Cal.  345;  People  v.  Woods,  147  Cal. 
265,   [109  Am.  St.  Bep.  151,  81  Pac.  652].) 

[2]  It  is  also  true  that  it  is  not  necessary  to  prove  by 
direct  evidence  that  there  was  an  agreement  to  commit  the 
crime,  but  such  fact  may  be  established  by  circumstantial 
evidence,  and  it  is  sufficient  to  make  out  a  prima  facie  case 
to  warrant  the  admissibility  of  the  acts  and  declarations  of 
the  co-conspirators.  (People  v.  Eldridge,  147  Cal.  782,  [82 
Pac.  442];  People  v.  Bwke,  18  Cal.  App.  72,  [122  Pac. 
435].) 

[3]  As  a  general  rule,  a  conspiracy  can  only  be  estab- 
lished by  circumstances,  and  all  these  bearing  in  any  way 
upon  the  fact  of  a  conspiracy,  or  upon  the  acts  done  in  pur- 
suance thereof,  may  be  shown  to  prove  the  fact  of  a  con- 
spiracy and  to  show  the  intent  or  motive  of  a  defendant  for 
a  crime  involved  in  the  commission  of  an  overt  act  in  fur- 
therance and  execution  of  the  conspiracy.  (People  v.  Trim, 
39  Cal.  75;  PeopU  v.  Gregory,  120  Cal.  16,  [52  Pac.  41] ; 
People  V.  Carson,  155  Cal.  164,  [99  Pac.  970].) 

As  evidence  of  the  guilty  knowledge  and  co-operation  of 
Mrs.  Sequeira  in  reference  to  the  murder,  the  attorney-gen- 
eral  calls  attention  to  these  circumstances: 

1.  She  falsely  told  Mrs.  Silveria  that  she  had  to  get  sup- 
per early  because  her  husband  was  going  out  that  night. 

2.  She  testified  that  her  husband  told  her  not  to  wait  for. 
sapper,  as  he  was  going  out  when  he  finished  the  chores. 

3.  She  claimed  that  Correa  was  being  arrested  when  he 
was  innocent. 

4.  She  went  to  bed  the  night  of  the  murder  with  her 
clothes  on. 

44  0*1.  App.— 41 
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5.  There  was  evidence  of  clothes  having  been  burned  in 
the  kitchen  stove  that  night. 

6.  She  told  her  brother-in-law  not  to  look  for  the  murderer 
around  the  premises. 

7.  She  testified  falsely  for  Correa  that  he  and  her  hus- 
band never  quarreled,  whereas,  she  told  her  son-in-law  that 
she  was  going  to  quit  her  husband  because  he  quarreled  con- 
tinuously with  his  partner. 

8.  She  tried  to  influence  her  niece  to  testify  falsely  that 
her  husband  was  in  the  habit  of  going  out  at  night  without 
his  supper. 

9.  Before  the  body  of  Sequeira  was  discovered  she  sent 
a  messenger  to  Mr.  Stewart's  house  to  tell  Mr.  Stewart 
that  her  husband  left  with  the  horse  Bob  and  the  spring- 
wagon  the  night  before  at  10  P.  M.  and  had  not  returned. 

We  think  the  showing  was  sufi3cient  to  make  out  a  prima 
facie  case  of  conspiracy  and  to  render  admissible  against 
the  defendant  the  acts  and  declarations  of  Mrs.  Sequeira 
in  furtherance  of  said  conspiracy. 

III.  But  independent  of  the  question  of  conspiracy,  it 
is  quite  apparent  that  no  prejudicial  error  was  committed 
in  the  admission  of  the  evidence  of  which  complaint  was 
made  on  the  motion  for  a  new  trial.  One  instance  is  in- 
volved in  the  testimony  of  Mrs.  Bose  Azavedo  th«tt  about 
two  weeks  before  the  murder  Mrs.  Sequeira  was  visiting  her 
and  they  had  a  conversation  in  reference  to  Mr.  Sequeira  in 
which  Mrs.  Sequeira  said  that  "her  husband  looked  a.wful 
queer  and  said  she  thought  that  he  was  going  to  commit 
suicide."  This  was  in  response  to  the  question:  *'What  was 
that  conversation r*  The  preceding  question  was:  "Did  you 
have  any  conversation  with  her  then  relative  to  the  death 
of  her  husband,  or  his  dying T'  and  the  answer,  "Yes."  So 
that,  appellant  had  abundant  warning  of  what  was  coming, 
but  he  made  no  objection  to  any  of  these  questions,  nor  did 
he  move  to  strike  out  any  of  the  answers.  A  subsequent 
question  as  to  further  conversation  was  objected  to  and  the 
ruling  was  in  favor  of  appellant;  but  for  the  reason  stated, 
it  is  too  late  to  complain  of  the  quoted  testimony. 

A  similar  situation  is  involved  in  the  other  instance  re- 
lating to  the  testimony  of  Emil  Mattos,  the  son-in-law  of  Mr. 
and  Mrs.  Sequeira,  as  follows:  "Q.  Did  Mrs.  Sequeira  visit 
your  home,  I  mean  to  stop  there  overnight,  along  about  six 
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weeks  before  her  husband  diedt  A.  She  did.  Q.  At  that 
time  did  you  have  a  talk  with  her  in  reference  to  her  hush 
bandt  A.  I  did.  Q.  What  was  it  she  saidt  A.  She  said 
she  was  going  to  get  away  from  my  father-in-law,  .  .  . 
because  Tony  Sequeira,  my  father-in-law,  and  Manuel  Cor- 
rea  they  were  quarreling  lots  of  time.'*  The  record  shows 
no  objection  whatever  to  any  of  these  questions,  and  no  fur- 
ther comment  is  necessary. 

The  only  other  matter  in  this  connection  relates  to  the 
evidence  of  efforts  made  by  Mrs.  Sequeira  to  collect  the  in- 
surance on  the  life  of  the  deceased.  But  she  and  the  de- 
fendant both  testified  without  objection  that  said  policies 
existed,  and  any  effort  to  collect  the  money  could  add  noth- 
ing to  the  force  of  this  evidence  as  a  motive  for  the  crime. 
No  one  would  suppose  that  she  would  not  try  to  realize  upon 
the  policies,  and  the  probative  force  of  said  circumstance 
was  not  increased  by  the  showing  of  such  effort.  We  may 
add  that,  if  there  was  a  sufficient  showing  of  conspiracy, 
the  evidence  was  admissible  under  the  doctrine  of  People 
V.  Fealy,  33  Cal.  App.  605,    [165  Pac  1034]. 

[4]  It  may  be,  of  course,  that  the  district  attorney  was 
entirely  mistaken  as  to  the  motive  for  the  crime,  but  it  was 
his  privilege  to  make  such  contention  as  to  the  insurance. 
Another  different  impelling  force  is  disclosed  in  the  dis- 
agreements of  deceased  and  the  defendant,  and  the  jury  may 
have  attached  great  significance  to  the  command  of  Sequeira 
for  Correa  to  secure  another  boarding  place,  but  the  peculiar 
circumstances  that  inspired  the  deed  must  necessarily  be 
the  subject  of  controversy  and  uncertainty,  and  it  was  proper 
for  the  people  to  advance  any  theory,  within  the  range  of 
human  experience  and  reasonable  probability,  and  to  sup- 
port it  by  appropriate  evidence. 

IV.  Really,  the  only  consideration  worthy  of  serious  con- 
troversy involves  the  contention  that  a  new  trial  should  have 
been  granted  on  the  ground  of  newly  discovered  evidence. 
It  seems  that,  a  few  days  after  the  murder,  a  quantity  of 
manure,  saturated  with  what  appeared  to  be  blood,  and 
taken  from  the  place  where  the  prosecution  claimed  that 
Sequeira  was  killed,  was  delivered  by  the  sheriff  to  Dr. 
Charles  D.  HoUiger,  an  expert  Roentgenologist  and  patholo- 
gist, of  Stockton,  who  made  the  usual  tests  to  determine 
whether  the  matter  contained   human  blood.    He  was  not 
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called  aa  a  ^tness  at  the  trial,  and  the  result  of  hia  ex- 
amination was  not  known  to  appellant  until  after  his  con- 
viction. On  the  motion  for  a  new  trial  the  defendant  relied 
upon  the  affidavit  of  said  Dr.  Holliger,  in  which  he  deposed 
''that  said  debris  contained  a  large  percentage  of  blood  and 
that  said  tests  further  showed  that  said  blood  was  not  the 
blood  of  a  human  being."  This  affidavit  surprised  the  trial 
judge  and  he  considered  it  a  matter  of  grave  import  He 
undoubtedly  gave  the  subject  very  careful  attention,  and  he 
reached  the  conclusion  that  ''the  blood  found  in  the  manure 
pile  was  not  human  blood,"  but  he  further  declared  that  it 
did  not  follow  "that  all  other  blood  found  at  various  places 
indicated  by  blood  stains  and  the  like  was  of  the  same 
character.  By  beginning  at  the  other  end  of  the  trial 
...  we  find  no  difficulty — ^at  least  I  find  none — in  con- 
vincing ourselves  that  that  blood  was  human  blood."  This 
was  followed  by  a  statement  by  the  trial  judge  of  his  rea- 
son for  concluding  that  the  case  against  the  defendant  was 
complete  without  this  circumstance  of  the  blood  in  the  ma- 
nure pile.  He  therefore  denied  the  motion  for  a  new  trial. 
We  think  no  one  can  dispassionately  read  the  record  without 
agreeing  that  his  decision  was  right. 

We  may  add  that  the  force  of  said  affidavit  of  Dr.  Holli- 
ger  was  somewhat  weakened  by  a  counter-showing  that  by 
reason  of  the  fact  that  said  blood  was  subjected  to  the  chemi- 
cal action  of  the  manure  and  the  heat  of  the  sun,  the  usual 
tests  for  determining  its  character  would  not  be  entirely  re- 
liable. There  would  be  also  ground  for  holding  that  appel- 
lant did  not  display  that  diligence  in  obtaining  said  evidence 
which  the  law  exacts.  His  affidavit  does  not  allege  that  he 
had  no  knowledge  of  the  existence  of  said  blood  in  the 
manure  pile.  We  must  assume,  therefore,  that  he  knew  it  was 
there  as  early  as  the  morning  of  August  27th,  and  it  was 
his  duty  to  inform  his  counsel  in  order  that  they  might 
take  the  proper  steps  to  have  an  analysis  of  it. 

A  word  more,  and  we  are  through.  Appellant's  counsel 
with  great  earnestness  and  ability,  insist,  in  their  opening 
brief,  and  reiterate  in  their  closing  brief,  that  their  client  is 
innocent  of  the  charge  and  should  be  granted  a  new  trial. 
They  very  naturally  accept  his  denials  and  explanations  and 
they  are  not  to  be  blamed  for  it.  They  think  it  is  incred- 
ible that  "the  appellant  could  have  knelt  and  prayed  with 
the  widow  and  children  of  Sequeira  if  he  liad  taken  the  life 
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of  Sequeira."  To  the  normal  mind,  incax>able  of  conceiving  i 
and  planning  murder,  that  does  seem  almost  unthinkable, 
but  iJie  murderer  must  be  judged  by  a  different  fltandard 
from  the  ordinary  man.  That  he  should  do  that  thing  does 
seem  strange,  but  not  so  strange  as  the  murder  itself.  That 
Sequeira  was  murdered  is  beyond  question,  and  the  record 
seems  to  leave  little,  if  any,  doubt  that  Correa  committed  the 
crime.  We  are  not  surprised,  therefore,  at  his  conduct  after 
Sequeira  was  killed. 

As  we  believe  the  defendant  has  suffered  no  injustice, 
and  we  find  in  the  record  no  prejudicial  error,  the  judg- 
ment and  order  are  affirmed. 

Ellison,  P.  J.,  pro  iem.,  and  Hart,  J.,  concurred. 


} 


[Civ.  No.  3119.    Fint  Appellate  Distriet,  Diyisioii  One.— Deeember  S, 

1919.] 

JOHN    OWENS    et    aL,    Respondents,    v.    W.    J.    BURT 
MOTOR  CAR  CO.,  Appellant. 

lU  Negliobncb— -Usx  or  Stbsets — ^Duties  or  Pxdsstbums  and  Auto- 
MOBiLs  Dbivebs. — A  pedestrian  crossiiig  a  street  has  a  right  to 
assume,  until  the  contrary  reasonably  appears,  that  drivers  of  auto- 
mobiles will  keep  a  reasonable  lookout  ahead  and  exercise  ordinary 
care  to  avoid  causing  him  injury;  and,  likewise,  such  pedestrian  is 
bound  generally  to  look  after  his  own  safety,  and  in  that  behalf 
a  daty  is  imposed  upon  him,  when  crossing  a  highway  where  vehi- 
cles are  to  be  looked  for,  to  use  due  eare  and  caution  to  see  that 
he  is  not  in  danger. 

[2]    JUXT   AND  JTTBOBS— OOLLECnVB  EXAMINATION  OV  JUBOBS  BT  JUDOB 

— ^Whxn  not  Ebbob. — The  trial  court  does  not  commit  error  by 
examining  the  jurors  collectively  respecting  their  general  qualifica- 
tions, in  order  to  expedite  the  trial,  where  on  re-examination  by 
counsel  much  liberality  is  permitted,  both  as  to  the  matters  covered 
in  the  examination  by  the  court  and  aU  other  matters  bearing  on 
the  qualifications  of  the  several  jurors. 

1.  Keciprocal  duty  of  operator  of  automobile  and  pedestrian  to  use 
en  re.  notes,^S  L.  B.  A.  (N.  S.)  487;  42  I..  R.  A.  (N.  S.)  1178;  51 
L.   B.  A.    (N.  S.)    990. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge.     AfiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.   W.  Bell  for  Appellant. 

E.  B.  Drake  for  Respondents. 

EEBBIGAN,  J. — This  is  an  action  for  damages  for  per- 
sonal injuries  suffered  by  plaintiff  Sarah  J.  Owens,  and  for 
damages  for  the  loss  of  her  services  by  the  plaintiff  John 
Owens,  her  husband,  as  the  result  of  the  former  being  struck 
by  an  automobile  driven  by  an  employee  of  the  defendant. 
In  the  opinion  we  shall  refer  to  Sarah  J.  Owens  as  the 
plaintiff. 

The  collision  occurred  on  the  evening  of  December  12, 
1916,  at  about  6  o'clock,  when  plaintiff  was  crossing  Slauson 
Avenue  at  a  point  a  little  east  of  Central  Avenue,  within 
the  incorporated  limits  of  the  city  of  Los  Angeles.  She  had 
proceeded  to  within  a  few  feet  of  the  southerly  side  of  Slau- 
son Avenue  when  the  defendant's  car  struck  her,  causing  the 
injuries  complained  of.  According  to  the  evidence  intro- 
duced by  plaintiff,  it  was  dark  at  the  time  of  the  accident, 
the  lights  on  defendant's  car  were  very  dim,  no  warning 
signal  of  any  kind  was  given  by  its  driver,  and  the  car  waa 
being  operated,  as  variously  estimated  by  the  witnesses,  at 
fifteen,  twenty-five,  or  thirty  miles  an  hour,  and  there  was 
considerable  traflSc  at  the  point  where  the  collision  occurred. 
The  plaintiff  herself  testified — ^being  in  this  respect  cor- 
roborated by  other  witnesses — ^that  she  was  looking  both 
ways  as  she  crossed  the  avenue,  and  these  witnesses  testified 
that  they  did  not  see  the  automobile  until  just  as  it  struck 
the  plaintiff.  We  think  the  evidence  ample  to  sustain  the 
verdict  of  the  jury.  [1]  **The  law  is  well  settled  that  a 
pedestrian  crossing  a  street  has  a  right  to  assume,  until 
the  contrary  reasonably  appears,  that  drivers  of  automobiles 
will  keep  a  reasonable  lookout  ahead  and  exercise  ordinary 
care  to  avoid  causing  him  injury.  The  pedestrian,  likewise, 
is  bound  generally  to  look  after  his  own  safety,  and  in  that 
behalf  a  duty  is  imposed  upon  him,  when  crossing  a  highway 
where  vehicles  are  to  be  looked  for,  to  use  due  care  and 
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caution  to  see  that  he  is  not  in  danger.  ..."  (Wiezorek 
V.  Ferris,  176  Cal.  353,  [167  Pac.  234].) 

[2]  After  a  statement  of  the  case  had  heen  made,  the 
court  proceeded  to  examine  the  jurors  collectively  respecting 
their  qualifications;  whether  or  not  they  knew  anything 
about  the  accident;  whether  or  not  they  had  read  or  heard 
of  it  in  any  way;  whether  or  not  they  knew  any  of  the 
I>arties  to  the  action  or  their  attorneys;  whether  or  not  any 
member  of  the  jury,  or  any  member  of  his  family,  had  ever 
been  injured  by  a  moving  automobile ;  whether  or  not  any  of 
them  knew  of  any  reason  why  he  could  not  sit  as  a  juror 
in  the  trial  of  the  case  free  from  bias  or  prejudice  and  do 
absolute  justice  between  the  parties.  This  method  of  ex- 
amining the  jurors  was  adopted  to  expedite  the  trial;  and 
while  obviously  it  was  the  intention  of  the  court  that  neither 
counsel  should  re-examine  the  jurors  concerning  matters 
touching  their  qualifications  already  covered  by  the  questions 
of  the  court,  much  liberality  was  permitted,  both  as  to  those 
and  all  other  matters  bearing  on  the  qualifications  of  the  sev- 
eral jurors;  and  it  is  not  contended  by  the  appellant  that 
such  examination  was  unduly  restricted.  Under  these  cir- 
cumstances it  cannot  be  seriously  urged  that,  by  the  adoption 
of  this  method  of  examination,  the  court  committed  error. 

There  is  no  merit  in  the  two  points  made  by  the  defendant 
as  to  the  rulings  of  the  court  on  the  admission  of  evidence, 
nor  in  the  claim  that  the  court  was  guilty  of  misconduct  in 
its  brief  comment  denying  defendant's  motion  for  nonsuit. 

We  have  examined  the  alleged  errors  in  the  giving  and 
refusing  of  instructions  to  the  jury,  and  find  no  occasion  for 
discussing  them  separately.  The  instructions  as  a  whole 
gave  to  the  jury  a  full  and  fair  statement  of  the  law  per- 
taining to  each  and  every  phase  of  the  case. 

The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Bichards,  J.,  concurred. 
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[Civ.  No.  2909.    Flnt  Appellate  Distriet,  DiTision  One.— Deeember  6, 

1919.] 

^  GEORGE  BLANCHABD  et  al.,  Respondfente,  ▼.  JOSEPH 
SCARPA,  Appellant. 

[1]  EsTRATS — ^DxMAND  FOB  Ck)MPENSATioN — EviDiNCK. — In  an  action 
for  claim  and  delivery  of  certain  livestock  claimed  by  the  defend- 
ant to  have  been  lawfully  impounded  under  the  act  concerning 
estrays,  evidence  that  at  the  time  the  plaintiff  and  one  of  his  em- 
ployees demanded  the  possession  of  the  livestock  the  defendant 
demanded  payment  of  a  dollar  and  a  half  a  head,  instead  of  fifty 
oents,  before  he  would  give  them  up,  will  not  support  a  finding  that 
the  amount  of  money  demanded  "was  not  demanded  or  claimed 
under  the  provisions  of  the  act  .  .  .  but  as  damages  to  the  prop- 
erty of  said  defendant  which  he  claimed  to  have  suffered  at  other 
times  than  the  time  at  which  said  taking  up  took  place." 

[2]  Id. — ^BiGHT  OF  Takeb-up  to  Lien — Duty  of  Owner  to  Tender 
Compensation. — In  such  action  the  trial  court  having  found  that 
the  defendant  had  properly  taken  up  the  plaintiffs'  stock  under  the 
Estray  Act,  and  having  found  that  the  said  defendant  is  entitled 
to  the  sum  of  forty-two  dollars  for  his  expenses  and  costs  incurred 
for  the  keeping  and  care  of  said  estrays  while  they  were  in  his 
possession,  the  defendant  is  entitled,  under  said  act,  to  his  lien 
upon  the  stock  until  the  owners  have  tendered  to  him  the  amount 
to  which  he  is  entitled  in  satisfaction  of  his  said  lien.  No  such 
tender  having  been  made,  the  plaintiffs  are  not  entitled  to  the 
possession  of  their  property,  unless  the  defendant  has  waived  his 
right  to  insist  on  the  said  lien. 

[8]  Id. — Demand  for  Larger  Sum  Than  Entitljed — ^Waiver  of  Lien — 
Duty  of  Owners  to  Hake  Proper  Tender.— The  fact  that  the  de- 
fendant, at  the  time  of  the  plaintiffs'  demand  for  the  possession 
of  the  stock,  claimed  a  larger  sum  than  that  to  which  he  was  en- 
titled under  the  provisions  of  the  Ebtray  Act,  would  not  constitute 
a  waiver  of  his  right  to  insist  on  his  lien  upon  the  stock. 
Under  section  4  of  said  act  it  was  the  express  duty  of  plaintiffs, 
if  dissatisfied  with  the  amount  charged  by  the  defendant,  to  have 
tendered  to  him  the  amount  to  which  he  was  properly  entitled 
before  commencing  suit  for  the  recovery  of  the  possession  of  their 
said  property. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Santa 
Clara  County.    P.  P.  Gosbey,  Judge.    Reversed. 

1.    Meaning  of  term  "estray"  as  applied  to  aaimala,  notes,  0  Ami. 
Oas.  2M;  Ann.  Otm.  1912B,  1081. 
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The  facts  are  stated  in  the  opinion  of  the  court 
George  D.  Collins,  Jr.,  for  Appellant 
Louis  Oneal  for  Bespondents. 

BICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiffs  and  against  the  defendant  in  an 
action  for  claim  and  delivery  of  certain  livestock  claimed  by 
the  defendant  and  appellant  to  have  been  lawfully  im- 
pounded by  him  under  the  act  concerning  estrays.  Upon  the 
trial  of  the  case  the  court  found  that  the  plaintifEs  were  at 
all  times  the  owners  of  the  stock  in  question,  and  further 
found  that  on  the  sixth  day  of  October,  1916,  the  animals 
in  question  were  taken  into  possession  by  the  defendant 
as  estrays,  and  that  said  animals  were  at  the  said  time  of 
their  taking  estrays  under  the  terms  and  meaning  of  the 
act  of  the  legislature  entitled  ''An  act  relating  to  estrays, 
etc.,"  approved  March  23,  1901,  and,  with  its  several  amend- 
ments, in  force  at  the  time  of  the  impounding  of  said  ani- 
mals by  the  defendant.  The  court  further  found  that  the 
defendant  had  incurred  expenses  and  costs  by  reason  of  the 
taking  up  of  such  stock  amounting  in  all  to  the  sum  of 
forty-two  dollars,  being  at  the  rate  of  fifty  cents  per  day 
for  the  keeping  and  care  of  each  head  of  stock  for  the  period 
of  one  day. 

[1]  The  foregoing  findings  of  the  court  were  sufficiently 
supported  by  the  evidence  in  the  case;  but  the  trial  court, 
in  making  these  findings,  further  found  ''that  before  the 
commencement  of  this  action  plaintiffs  demanded  of  defend- 
ant possession  of  said  personal  property,  but  that  said  de- 
fendant wrongfully  refused  to  deliver  possession  of  said  per- 
sonal property  or  any  of  it  to  these  plaintiffs  unless  said 
plaintiffs  pay  to  said  defendant  a  certain  sum  of  money, 
but  that  said  sum  was  not  demanded  or  claimed  under  the 
provisions  of  the  act  above  set  forth  but  as  damages  to  the 
property  of  said  defendant  which  he  claimed  to  have  suf- 
fered at  other  times  than  the  time  at  which  said  taking  up 
took  place."  We  have  scrutinized  the  record  in  vain  to 
find  any  evidence  whatever  which  supports  the  portion  of 
the  above  finding  wherein,  after  reciting  that  the  defendant 
demanded  of  said  plaintiffs  the  payment  of  a  certain  sum 
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of  money  aa  the  condition  of  the  redelivery  to  them  of  their 
said  personal  property,  it  is  declared,  **but  said  sum  was 
not  demanded  or  claimed  under  the  iprovisions  of  the  act 
above  set  forth,  but  as  damages  to  the  property  of  said  de- 
fendant which  he  claimed  to  have  suffered  at  other  times 
than  the  time  at  which  said  taking  up  took  place."  The  only 
evidence  which  the  record  contains  on  this  subject  is  that 
embraced  in  the  testimony  of  the  plaintiff  Blanchard  in  said 
action,  and  of  his  employee  McNamara,  each  of  whom  stated 
that  at  the  time  they  demanded  the  possession  of  the  plain- 
tiffs' property  the  defendant  demanded  payment  of  a  dollar 
and  a  half  a  head  before  he  would  give  them  up.  There 
is  nothing  whatever  in  the  record  which  we  have  been  able 
to  discover  which  in  any  way  tends  to  show  that  this  demand 
on  the  part  of  the  defendant  was  predicated  upon  a  claim 
for  damages  other  than  that  arising  out  of  the  fact  that  he 
had  impounded  said  stock  as  estrays.  The  evidence  in  the 
case  is  also  lacking  in  any  showing  that  the  plaintiffs,  either 
at  the  time  of  said  demand  or  at  any  time  prior  or  subse- 
quent to  the  commencement  of  this  action,  tendered  to  said 
defendant  any  sum  whatever  in  payment  of  the  sum  to  which 
he  would  have  been  entitled  under  the  provisions  of  the 
Estray  Act  as  a  condition  precedent  to  the  retaking  of  said 
stock.  On  the  contrary,  the  record  discloses  that  the  plain- 
tiffs at  all  times  insisted  that  said  animals  were  not  estrays 
within  the  meaning  of  said  act,  and  that  said  defendant  was 
entitled  to  no  sum  whatever  for  the  keeping  and  care  of 
said  stock. 

The  judgment  of  the  trial  court,  based  upon  its  foregoing 
finding  of  fact,  was  that  the  plaintiffs  were  entitled  to  re- 
cover the  possession  of  their  said  stock,  and  were  also  en- 
titled to  their  costs,  and  that  the  defendant  was  entitled  to 
recover  from  the  plaintiffs  the  sum  of  forty-two  dollars, 
being  the  amount  to  which  he  was  entitled  under  the  terms 
of  the  Estray  Act. 

The  defendant  appeals  from  said  judgment,  and  upon 
said  appeal  insists  that  he  is  entitled-  to  a  reversal  thereof. 
We  are  unable  to  see  how  this  contention  can  be  seriously 
disputed.  [2]  The  trial  court  having  found  that  the  de- 
fendant had  properly  taken  up  the  plaintiffs'  stock  under  the 
Estray  Act,  and  havinj?  found  that  the  said  defendant  was 
entitled  to  the  sum  of  forty-two  dollars  for  his  expenses  and 
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costs  incurred  for  the  keeping  and  care  of  said  estrays  while 
they  were  in  his  possession,  it  follows  necessarily  that  the 
defendant  was  entitled  to  his  lien  upon  the  stock  in  question 
under  the  Estray  Act  until  the  owners  of  said  stock  had 
tendered  to  him  the  amount  to  which  he  was  entitled,  under 
said  act,  in  satisfaction  of  his  said  lien.  No  such  tender 
having  been  made,  the  plaintiffs  were  clearly  not  entitled 
to  the  possession  of  their  property  at  the  time  this  action  was 
brought,  unless  it  should  appear  that  the  defendant  had 
waived  his  right  to  insist  on  the  said  lien.  [3]  The  evi- 
dence discloses  no  such  waiver;  and  while  it  is  true  that  the 
defendant,  at  the  time  of  the  plaintiffs*  demand  for  their 
isaid  property,  claimed  a  larger  sum  than  that  to  which  he 
was  entitled  under  the  provisions  of  the  Estray  Act,  never- 
theless, under  the  express  terms  of  section  4  of  said  act, 
it  was  the  duty  of  the  plaintiffs,  if  dissatisfied  with  the 
amount  charged  by  the  taker-up  for  costs  and  expenses,  to 
have  tendered  to  him  the  amount  to  which  he  was  properly 
entitled  before  commencing  suit  for  the  recovery  of  the  pos- 
session of  their  said  property.  The  section  of  the  act  in 
question  further  expressly  provides  that  **No  return  of 
such  animal  or  animals  shall  be  adjudged  until  the  plaintiff 
shall  pay  to  the  defendant,  or  deposit  in  court  payable  to 
him,  the  amount  of  all  such  expenses."  These  being  the 
terms  of  the  law  relating  to  estrays,  it  was  clearly  the  duty 
of  the  trial  court  to  have  sustained  the  defendant's  lien  and 
to  have  provided  in  its  judgment  for  the  full  payment  of 
the  amount  to  which  it  had  held  the  defendant  entitled. 
Its  judgment  was,  therefore,  erroneous  in  awarding  to  the 
plaintiffs  the  possession  of  their  said  property,  and  in  mulct- 
ing the  defendant  with  the  costs  of  the  action;  and  this 
error  was  in  no  wise  cured  by  the  further  action  of  the 
court  in  giving  the  defendant  a  judgment  against  the  plain- 
tiffs for  the  amount  to  which  he  was  lawfully  entitled  under 
the  Estray  Act  and  for  the  payment  of  which  he  was  en- 
titled to  the  benefit  of  his  lien. 

It  follows  that  the  judgment  must  be  reversed,  and  it  is 
BO  ordered. 

£errigaa,  J.,   and   Waste,   P.  J.,   concurred* 
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[CIt.  No.  8111.    First  Appellate  District,  Division  One.— December  8, 

1919.] 

TRACY  BRICK  &  ART  STONE  COMPANY  (a  Corpora- 
tion), Appellant,  v.  P.  H.  WURSTER  et  al..  Copart- 
ners, etc..  Respondents. 

[1]  Evidence — Breach  of  Warbantt — Admissibility  of  Paeol  Evi- 
dence.— In  an  action  to  recover  a  balance  claimed  to  be  due  for 
stone  work  and  ornamental  moldings  used  in  the  construction  of 
a  building,  wherein  the  defendant  by  cross-complaint  seeks  to  re- 
eover  the  amount  paid  on  account  of  such  materials  on  the  ground 
of  breach  of  warranty,  parol  eyidence  as  to  the  alleged  warranty 
is  admissible,  where  the  transaction  between  the  parties  liad  its 
inception  in  oral  representations  and  agreements,  and  considerable 
material  was  furnished  under  such  oral  understanding  and  agree- 
ment prior  to  the  time  the  agreement  was  reduced  to  writing,  al- 
though the  written  agreement  contains  no  warranty. 

[2]  APPBAii— Review  of  Instructions — Suppiciency  of  Record. — On 
an  appeal  from  a  judgment  under  the  alternative  method,  instruc- 
tions to  the  jury  not  included  in  the  reporter's  transcript  cannot 

J        be   reviewed,   although    included   in   the   clerk's   transcript,   in   the 

'  absence  of  a  certification  by  the  trial  judge  as  to  correctness  or  as 
being  the  instmctions  actually  given,  although  at  the  foot  of  each 
instruction  there  is  a  notation  supposedly  made  by  the  trial  judge 
in  the  course  of  his  eonsideration  of  the  instructions  proffered  by 
the  respective  parties  to  the  case. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    W.  A.  Sloane,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Grouch  &  Chambers  for  Appellant 

Henning  &  McGee  and  Wright  &  McEee  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants  upon  their  cross-eomplaint  in  an 
«nction  brought  by  the  plaintiff  to  recover  an  alleged  balance 
of  $7,840,  claimed  to  be  due  for  materials  furnished  by  the 
plaintiff  to  the  defendants  at  their  special  instance  and  rc- 

1.  Admissibility  of  parol  evidence  to  vary  tennt  of  written  eon- 
tract,  generally,  note,  17  K  R.  A.  a78i. 
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quest,  of  the  reasonable  value  of  $15,188.78,  upon  which  cer- 
tain payments  were  made,  leaving  a  balance  in  the  amount 
for  which  suit  was  brought. 

The  defendants  in  their  answer  admitted  that  the  stone 
work  and  ornamental  moldings  referred  to  in  the  complaint 
had  been  delivered  to  them  by  the  plaintiff  for  use  in  the 
construction  of  a  certain  building  being  erected  by  the  de- 
fendants in  the  city  of  San  Diego,  but  denied  that  the  rea- 
sonable value  of  said  materials  was  the  sum  of  $15,188.78,  or 
any  other  sum,  and  alleged  that  said  materials  were  of  no 
value  whatever.  They  further  presented  a  cross-complaint 
wherein  it  was  averred  that  the  plaintiff  had  delivered  to 
the  defendants,  at  their  special  instance  and  request,  the 
stone  work  and  ornamental  moldings  referred  to  in  the  com- 
plaint, but  that  in  so  doing  the  plaintiff  had  represented  and 
warranted  to  the  defendants  that  said  materials  so  delivered 
were  durable  and  would  stand  the  weather  and  climatic  con- 
ditions existing  in  the  city  of  San  Diego,  and  were  in  every 
way  fit  and  desirable  to  be  used  in  the  construction  of  the 
building  in  which  they  were  to  be  used;  that  said  stone 
work  and  ornamental  moldings  were,  in  fact,  worthless,  and 
became  so  disintegrated  when  used  in  the  construction  of 
said  building  that  it  would  be  necessary  to  remove  all  of 
said  material  therefrom;  that  the  said  defendants  had  al- 
ready paid  to  plaintiff  on  account  of  such  material  the  sum 
of  $7,348.37,  the  return  of  which  sum  they  demanded  in  the 
prayer  to  their  cro6s>complaint. 

The  plaintiff  filed  an  answer  to  said  cross-complaint  deny- 
ing in  detail  the  allegations  thereof,  and  alleging  that  what- 
ever deterioration  there  might  have  been  in  said  materials 
80  furnished  by  it  was  due  to  the  negligence  of  the  defend- 
ants in  the  treatment  and  use  of  said  material  in  their  said 
building  and  in  the  course  of  construction  thereof. 

The  cause  went  to  trial  before  a  jury  upon  the  issues 
thus  made  up,  and  from  the  evidence  educed  at  such  trial 
the  following  facts  appeared  in  relation  to  the  inception  and 
conduct  of  the  negotiations  between  the  parties  with  respect 
to  the  subject  matter  of  this  suit:  The  Tracy  Brick  &  Art 
Stone  Company  was,  in  the  latter  part  of  the  year  1913,  a 
corporation  engaged  in  the  manufacture  and  sale  of  certain 
artificial  stone  work  and  ornamental  moldings  for  use  in 
the  construction  of  buildings.    This  corporation  at  that  time 
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was  under  the  management  of  a  Mr.  Tracy.  The  Wurster 
Construction  Company  was  a  copartnership  composed  of  the 
defendants  in  this  action,  of  which  the  defendant  Wurster 
appears  to  have  been  the  manager.  Negotiations  were  en- 
tered into  between  Mr.  Tracy  and  Mr.  Wurster  in  the  latter 
part  of  the  year  1913  for  the  manufacture  and  delivery  of 
certain  artificial  stone  and  moldings  for  use  in  the  construc- 
tion of  a  music  pavilion  within  the  exposition  grounds  of  the 
city  of  San  Diego.  Under  the  oral  arrangement  then  en- 
tered into  a  certain  portion  of  the  stone  work  in  question 
was  supplied  during  the  first  seven  months  of  the  year  1914. 
In  the  meantime  Mr.  Tracy  had  ceased  to  be  the  manager  of 
the  plaintiff,  and  the  work  of  manufacturing  and  furnishing 
said  materials  was  suspended  for  a  time.  On  the  11th  of 
September,  1914,  the  parties  hereto  executed  an  agreement 
in  writing,  which  recited  that  it  was  to  serve  as  a  contract 
between  them,  whereby  the  Tracy  Brick  &  Art  Stone  Com- 
pany agreed  to  furnish  and  deliver  all  of  the  composition 
art  stone  and  ornamental  moldings  for  the  said  music  pa- 
vilion as  per  drawings  theretofore  delivered  to  the  Tracy 
Brick  &  Art  Stone  Company  for  the  sum  of  $5,569,  payable 
by  the  said  defendants  at  various  times  upon  and  after  the 
delivery  of  such  materials.  Work  was  renewed  upon  the 
manufacture  and  delivery  of  these  materials  immediately 
after  the  execution  of  said  <»ntract  and  continued  for  a 
short  time  when,  according  to  the  testimony  of  the  parties, 
it  was  found  impossible  to  manufacture  and  deliver  such  ma- 
terials under  said  contract,  or  at  the  price  agreed  therein, 
owing  to  many  changes  which  had  been  made  in  the  plans 
and  specifications  of  said  buildings;  and  it  was  thereupon 
orally  agreed  that  the  said  materials  should  be  manufactured 
and  furnished  by  the  plaintiff  to  the  defendants  at  the  ac- 
tual cost  thereof  to  plaintiff  without  allowing  for  any  profit. 
Thereafter  the  work  of  manufacturing  and  supplying  these 
materials  went  on  for  some  time  and  until  an  amount  far  in 
excess  of  that  provided  for  in  the  written  agreement  had 
been  supplied,  and  of  which  the  reasonable  value  would 
have  been  the  sum  of  over  fifteen  thousand  dollars  had  such 
material  corresponded  to  the  alleged  representations  and 
warranties  of  the  plaintiff.  There  was  a  sharp  conflict  in  the 
evidence  as  to  just  what  were  the  terms  of  this  latter  oral 
agreement  between  the  parties,  but  that  conflict  was  resolved 
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in  favor  of  the  defendants'  version  of  said  agreement  by  the 
jury,  which  also  by  its  verdict  found  that  the  claim  of  the 
defendants  with  respect  to  the  plaintiff's  warranty  of  said 
materials,  and  the  breach  of  said  warranty,  had  been  sus- 
tained by  the  evidence.  A  verdict  was  accordingly  rendered 
in  favor  of  the  defendants  for  the  sum  of  $6,448.37  upon 
their  cross-complaint,  and  from  the  judgment  for  said  sum 
entered  in  accordance  with  said  verdict  the  plaintiff  prose- 
cutes this  appeal. 

[1]  Two  contentions  are  urged  by  the  appellant  upon  the 
appeal.  In  the  first  of  these  the  appellant  urges  that  the 
trial  court  erred  in  allowing  the  introduction  of  parol  evi- 
dence as  to  the  warranty  claimed  to  have  been  given  by  Mr. 
Tracy  as  manager  of  the  plaintiff  during  the  earlier  negotia- 
tions and  oral  agreement  of  the  parties,  it  being  the  content 
tion  of  the  plaintiff  that  all  of  such  negotiations  and  agree- 
ments were  merged  in  the  written  contract  between  the 
parties,  and  that  the  admission  of  such  evidence  constituted 
a  variance  of  the  terms  of  said  written  contract. 

This  contention,  we  think,  is  without  merit.  It  is  con- 
ceded that  the  transaction  between  the  parties  had  its  in- 
ception in  the  oral  representations  and  agreements  of  their 
managers  several  months  before  the  making  of  the  written 
contract,  and  that  considerable  material  had  been  supplied 
under  said  oral  understanding  and  agreement  prior  to  the 
making  of  such  writing.  It  is  also  conceded  that  not  long 
after  the  making  of  said  written  contract  it  was  found  im- 
possible of  fulfillment  and  was  practically  abandoned  by  the 
parties  to  it.  The  plaintiff  in  bringing  this  action  did  not 
rely  on  said  written  contract,  but  sued  for  a  balance  alleged 
to  be  due  under  the  earlier  and  later  oral  agreements  be- 
tween the  parties.  The  written  contract  was  introduced 
in  evidence  at  the  trial;  but  the  record  clearly  shows  that 
the  purpose  of  its  introdutition  was  not  to  show  a  writing 
between  the  parties  by  the  terms  of  which  they  were  bound, 
but  that  said  writing  was  presented  simply  for  the  pur- 
pose of  furnishing  evidence  as  to  the  value  of  such  of  the 
materials  as  had  been  supplied  under  its  terms.  Further- 
more, it  appears  that  the  writing  itself  is  silent  as  to  any 
warranty  of  the  materials  which  would  be  furnished  in  ac- 
cordance with  its  terms;  and  this  being  so,  the  admission 
of  parol  evidence  as  to  the  existence,  either  of  oral  warran- 
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ties  made  during  the  inception  of  the  transaction  between 
the  parties,  or  of  such  implied  warranties  as  arose  by  oper- 
ation of  law  from  the  making  of  either  oral  or  written 
agreements  between  the  manufacturer  and  the  purchaser 
of  such  materials  as  furnished  the  sabject  matter  of  the 
transaction  between  the  parties,  could  not  be  held  to  vary 
the  terms  of  the  written  agreement  in  question.  It  was 
not  error,  therefore,  for  the  court  to  admit  such  evidence. 

The  next  contention  of  the  appellants  is  that  the  court 
erred  in  the  instructions  which  it  gave  to  the  jury  with  re- 
spect to  the  existence  and  nature  of  the  plaintiff's  warranty 
of  the  said  materials.  We  have  examined  the  instructions 
to  which  the  appellant  urges  its  several  objections,  and 
we  are  unable  to  perceive  any  respect  in  which  they  are 
erroneous  in  view  of  our  above  conclusion  that  the  court 
properly  admitted  evidence  of  an  express  warranty  between 
the  parties.  The  particular  instruction  to  which  the  appel- 
lant objects,  and  which  has  reference  to  the  implied  war- 
ranty which  arises  upon  the  sale  of  materials  by  sample,  we 
do  not  find  to  be  objectionable  in  view  of  the  evidence  pre- 
sented in  the  case  as  to  the  materials  famished  under  the 
earlier  oral  understanding  of  the  parties  and  which  were  sold 
by  sample  and  were,  according  to  the  evidence  of  the  defend- 
ants, purchased  upon  the  assurance  that  the  materials  fur- 
nished would  be  similar  to  the  samples  displayed. 

While  we  have  thus  considered  the  instructions  to  which 
the  appellant  objects,  we  have  not  been  unmindful  of  the 
abjection  to  their  consideration,  which  the  resi>ondent  urges, 
and  we  think  said  objection  to  be  well  taken. 

[2]  The  record  herein  discloses  that  this  appeal  was 
taken  upon  the  alternative  method  provided  in  section  953a 
of  the  Code  of  Civil  Procedure,  by  the  terms  of  which  sec- 
tion the  appellant  is  required  to  furnish  a  reporter's  tran- 
script of  the  testimony  in  the  case,  of  the  rulings  of  the 
court,  of  the  instructions,  and  of  all  such  objections  and  ex- 
ceptions of  counsel  as  occur  during  the  trial  of  the  cause. 
This  transcript,  when  so  prepared  by  the  reporter,  is  to  be 
presented  to  and  certified  by  the  judge,  and  when  so  pre- 
sented and  certified  it  becomes  a  part  of  the  judgment-roll 
in  the  case,  and  is  to  be  considered  on  appeal  in  lieu  of  the 
bill  of  exceptions.  The  record  herein  discloses  that  the  in- 
structions given  by  the  court  were  whoUv  omitted  from  the 
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reporter's  transcript,  but  were  included  in  the  clerk's  tran- 
script herein;  but,  althoa^h  thus  included  and  made  ap* 
parently  a  part  of  the  record  upon  this  appeal,  there  is 
nothing  before  us  to  show  that  the  body  of  instructions  thus 
embraced  in  the  clerk's  transcript  were  ever  certified  by  the 
trial  judge  to  be  correct  or  to  be  the  instructions  which  were 
actually  given  upon  the  trial  of  the  cause.  It  is  true  that 
throughout  the  copy  of  said  instructions,  which  has  been 
thus  presented  to  us,  there  appeals  at  the  foot  of  each 
instruction  the  notation  in  typewriting,  ^' Given,  Sloane, 
Judge,"  or  ** Refused,  Sloane,  Judge,"  or  ** Given  as 
amended  by  erasure  and  interlineation,  Sloane,  Judge,"  but 
these  notations,  while  supposedly  made  by  the  trial  judge 
in  the  course  of  his  consideration  of  the  instructions  prof- 
fered by  the  respective  parties  to  the  case,  furnish  no  evi- 
dence, and  certainly  amount  to  no  certificate  as  to  which 
of  said  instructions  were  actually  given  or  refused.  The 
record  as  to  these  instructions  being  thus  lacking  in  the 
certificate  of  the  trial  judge  required  by  section  953a  of  the 
Code  of  Civil  Procedure,  we  are  satisfied  that  they  are 
not  the  proper  subject  of  consideration  by  this  court,  and 
that  the  objection  of  the  respondent  to  their  consideration, 
or  to  any  alleged  error  or  errors  embraced  therein,  must  be 
sustained. 

No  other  error  appearing  in  the  record,  the  judgment 
is  affirmed. 

Kerrigan,  J.,  and  Waste,  P.  J.,  concurred* 


[Civ.  No.  2052.    T^rst  Appellate  District,  Division  One.— December  9, 

1919.] 

BLAKE  AND  BILGER  COMPANY  (a  Corporation),  Ap- 
pellant,  v.  C.  W.  CHAPPBLL  et  al.,  Respondents. 

IlJ  Stbeet  Law — ^Vbooman  Acts— Improvement  of  Several  Distinct 
Streets — Single  Contract. — ^Under  the  Vrooman  Act  the  board  of 
trustees  has  the  power  to  order  the  work  of  constructing  and  im- 
proving several  distinct  streets  to  be  performed  under  a  single 
contract. 

44  0«1.  App.--41 
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[2]  Appeal — Notice  Filed  Within  Six  Months — When  Sufficient. — 
Prior  to  the  1915  ameDdment  to  section  941b  of  thA  Code  of  Civil 
Procedure,  where  notice  of  the  entry  of  judgment  was  not  given, 
the  filing  of  a  notice  of  appeal,  in  proper  form,  with  the  clerk 
of  the  court,  within  six  months  after  the  date  of  the  entry  of 
judgment,  operated  to  perfect  the  appeal  and  transfer  the  cause  to 
the  higher  court  for  determination. 

[3]  Id. — Notice  of  Appeal — Parties  not  Required  to  be  Served. — 
Defendants  who  are  not  served  with  summons  and  who  have  not 
appeared  in  the  action  are  not  parties  affected  by  the  judgment 
in  favor  of  the  other  defendants;  hence,  service  of  notice  of  ap- 
peal upon  such  parties  is  not  required. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala^ 
meda  County.    John  Ellsworth,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Johnson  &  Shaw  for  Appellant. 

R.  M.  F.  Soto  for  Respondents. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendants  in  an  action  brought  by  the  plain- 
tiff to  foreclose  a  lien  claimed  to  have  arisen  under  a  cer- 
tain street  assessment  made  by  the  superintendent  of  streets 
of  the  town  of  Emeryville,  in  the  county  of  Alameda,  to 
cover  the  costs  and  expenses  of  certain  street  work  upon 
certain  streets  in  said  town  under  the  provisions  of  the 
Vrooman  Act,    [Stats.   1885,   p.   147]. 

[1]  The  trial  court  sustained  a  demurrer  of  the  defend- 
ants, C.  W.  Chappell  and  Clara  J.  Chappell,  the  owners 
of  the  land  sought  to  be  impressed  with  said  lien,  basing 
its  decision  upon  the  ground  that  the  hoard  of  trustees  of 
said  town  did  not  have  power  to  order  the  street  work, 
which  formed  the  basis  of  the  lien  in  question,  to  be  done 
under  a  single  contract,  inasmuch  as  the  said  work  involved 
the  construction  of  several  distinct  streets,  and  hence,  ac- 
cording to  the  view  of  the  court,  should  have  been  per- 
formed under  several  contracts.  The  plaintiff  did  not  amend 
its  complaint,  and  judgment  was  accordingly  rendered 
against  it  and  in  favor  of  said  demurring  defendants, 
and  it  is  from  that  judgment  that  this  appeal  has  been 
taken. 
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The  appellant  contends  that  the  sole  question  presented 
upon  this  appeal,  being  that  urged  upon  the  demurrer  of 
said  defendants,  has  been  decided  contrary  to  the  views  of 
the  trial  court,  and,  in  full  support  of  the  appellant's  con- 
tention herein,  in  the  case  of  RemUlard  v.  Blake  &  Bilger 
Co.,  169  Cal.  277,  [Ann.  Cas.  1916D,  451,  146  Pac.  634]. 
An  examination  of  that  case  discloses  that  it  arose  out  of 
the  same  assessment  as  that  which  gave  rise  to  the  plain- 
tiff's claim  of  lien  herein,  and  that  the  same  question  which 
is  presented  to  the  court  upon  this  appeal  was  presented  to 
the  supreme  court  upon  the  appeal  in  that  case,  and  was 
therein  determined  adversely  to  the  contention  of  the  re- 
spondent herein  and  to  the  views  of  the  trial  court  sustain- 
ing said  contention.  It  follows  that  upon  the  authority  of 
that  case  the  judgment  in  the  instant  case  must  be  reversed, 
unless  the  further  contention  of  the  respondent  herein  that 
this  appeal  should  be  dismissed  as  having  been  improperly 
taken  shall  be  found  to  have  merit.  Our  examination  of 
the  record  herein,  however,  convinces  us  that  the  respond- 
ents' said  contention  is  without  merit.  [2]  The  appeal 
herein  was  taken  on  June  4,  1912,  and  within  six  months 
after  the  date  of  the  entry  of  judgment.  The  record  fails 
to  show  that  any  notice  of  the  entry  of  judgment  was  ever 
given,  and,  hence,  that  the  notice  of  appeal  was  within  the 
time  prescribed  by  section  941b  of  the  Code  of  Civil  Pro- 
cedure as  it  read  at  the  time  of  taking  said  appeal.  The 
notice  of  appeal  was  in  the  form  prescribed  by  the  terms  of 
said  section  as  it  then  read,  and  under  said  section  such 
notice  was  not  required  to  be  served  upon  any  of  the  parties 
to  the  action  or  proceeding  or  their  attorneys;  and  the  filing 
of  said  notice  with  the  clerk  of  the  court  operated  to  perfect 
the  appeal  and  transfer  the  cause  to  the  higher  court  for 
determination.  {Southern  Pacific  Co,  v.  Superior  Court, 
167  Cal.  250,  [139  Pac.  69] ;  Title  Ins,  &  Trust  Co,  v.  Calir 
iornia  D&velopment  Co.,  171  Cal.  173,   [152  Pac.  542].) 

[3]  It  further  appears  from  the  record  herein  that 
Donovan,  Murphy,  and  Delucia,  to  whom  said  notice  of  ap- 
peal was  not  addressed,  and  who  were  not  served  therewith, 
had  never  been  served  with  summons  in  the  action  and  had 
never  appeared  therein.  They  were  not,  therefore,  neces- 
sary parties  to  bo  served  with  a  notice  of  appeal  in  this  ac- 
tion, even  if  such  service  was  requisite  upon  any  of  the  d&- 
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fendants.  There  are  numenms  authorities  sustaining  this 
view,  but  the  case  of  Clark  v.  Moohr,  125  Cal.  540,  [58  Pac. 
176],  presents  a  state  of  the  record  almost  identical  with 
that  of  the  case  at  bar;  and  in  that  case  the  supreme  court 
decided  that  defendants  who  were  not  served  with  the 
summons  in  the  action  and  who  had  not  appeared  therein 
were  not  parties  affected  by  the  judgment,  and  hence  that 
service  of  a  notice  of  appeal  upon  such  parties  was  not 
required.  It  follows  that  the  respondents'  contention  as 
to  the  dismissal  of  this  appeal  is  without  merit 
The  judgment  is  reversed. 

Kerrigan,  J.,  and  Beasly,  P.  J.,  pro  iem.,  concurred* 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
fby  the  supreme  court  on  February  5,  1920. 

All  the  Justices  concurred. 


[Orim.  No.  882.    First  Appellate  District,  Division  One.— December  9^ 

1919.] 

In  the  Matter  of  the  Application  of  ERNEST  G.  BOOTH 
for  a  Writ  of  Habeas  Corpus. 

[1]  Habeas  CJobpus — Previous  Pbesentation  of  Question  on  Appeal 
FosMEE  Adveasb  DECISION  FiNAL. — Where  the  precise  question  pre- 
sented by  a  petition  for  a  writ  of  habeas  oorptu  has  been  con- 
sidered on  an  appeal  from  the  Judgment  and  deeided  adverselj  to 
the  petitioner,  the  petition  will  be  denied. 

APPLICATION  for  a  Writ  of  Habeas  Corpus.    Denied. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ernest  G.  Booth,  in  pro.  per.,  for  Petitioner. 

THE  COURT.— This  is  an  application  for  a  writ  of 
habeas  corpus.  The  petitioner,  who  is  confined  in  the  Cali- 
fornia state  prison  at  San  Quentin,  was  sentenced  by  the 
superior  court,  in  and  for  the  county  of  Butte,  on  Septem- 
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ber  24,  1917,  **for  the  indeterminate  term  of  one  to  fourteen 
years,"  after  having  entered  a  plea  of  guilty  to  the  crime  of 
forgery,  committed  on  the  eighteenth  day  of  June,  1917, 
before  the  indeterminate  sentence  law  of  this  state  went  into 
eflfect.  Thereafter,  and  pursuant  to  the  personal  request 
of  the  petitioner,  the  court  made  an  order  for  his  return  into 
court,  to  the  end  that  a  legal  judgment  might  be  pro- 
nounced and  entered  in  the  case,  following  the  procedure 
laid  down  in  In  the  Matter  of  the  Application  of  Charles 
Lee  for  a  Writ  of  Habeas  Corpus,  177  Cal.  690,  [171  Pac. 
958].  The  defendant  was,  on  the  twenty-second  day  of 
March,  s^itenced  to  serve  a  term  of  five  years  in  the  state 
penitentiary  at  San  Quentin.  The  defendant  thereupon  in 
open  court  gave  notice  of,  and  thereafter  perfected,  an  ap- 
peal from  the  judgment.  [1]  The  precise  questions,  pre- 
sented by  this  i>etition,  were  considered  by  the  district  court 
of  api>eal  for  the  third  appellate  district  and  were  decided 
adversely  to  the  appellant.  {People  v.  Booth,  37  Cal.  App. 
650,  [174  Pac.  685].) 

The  petition  for  the  issuance  of  a  writ  of  habeas  corpus 
is,  therefore,  denied. 


[Ciy.  Ko.  2676.    Fint  AppeUate  District,  Dmsios  One. — ^Deeember  9, 

1919.] 

C.  B.  WALLACE,  Respondent,  v.  FRESNO  CANAL  AND 
LAND  CORPORATION  (a  Corporation),  Appellant. 

[1]  Negkligknob— IMPBOPSB    Managxmemt    of    Ibbioation    System — 

AonON   FOB  DAICAOXS — CONFUOTING  EVIDENOB — ^FINDINGS — ^APPEAL. 

Where,  as  in  this  action  for  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff,  and  his  assignor,  through  the  alleged  negli- 
genee  of  the  defendant  in  the  management  and  control  of  its 
ditches  and  canals  whereby  plaintiff's  land  was  overflowed  and 
damage  caused,  the  testimony  of  defendant's  employee  having 
eharge  of  the  portion  of  the  irrigation  system  in  question  as  to 
the  manner  of  its  operation  and  control  is  contradicted  by  the 
testimony  of  plaintiff's  witnesses,  the  appellate  court  will  not  in- 
terfere with  the  findings   and   conclusions   of   the   trial   court. 

APPEAL  from   a  judgment   of  the  Superior  Court   of 
Fresno  County.    H.  Z.  Austin,  Judge.    AfQrmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

Short  &  Sutherland  and  Carl  E.  Lindsay  for  Appellant. 

Q.   L.  Aynesworth  for  Respondent 

RICHARDS,  J. — ^This  is  an  appeal  from  a  judgment  in 
favor  of  the  plaintiff  and  against  the  defendant  for  damages 
alleged  to  have  been  sustained  by  the  plaintiff,  and  also  by 
one  T.  Hampoyan,  his  assignor,  through  the  alleged  negli- 
gence of  the  defendant. 

[1]  The  complaint  alleged  that  the  defendant  was  a 
corx>oration  engaged  in  the  business  of  distributing  water 
for  irrigating  purposes  in  the  county  of  Fresno,  wherein, 
for  several  years,  it  maintained  and  controlled  a  system  of 
ditches  and  canals,  among  which  was  a  large  ditch  or  canal 
commonly  known  as  Dry  Creek,  which  ran  to  and  by  the 
southeast  comer  of  the  lands  leased  by  the  plaintiff  and  by 
plaintiff's  assignor,  from  which  point  a  small  lateral  ditch 
had  been  constructed  along  the  south  line  of  said  plaintiff 
and  of  his  assignor  and  of  a  number  of  other  land  owners, 
from  which  smaller  ditch  their  lands  were  supplied  with 
water.  The  complaint  further  alleged  that  the  defendant, 
through  its  servants,  agents,  and  employees,  so  negligently 
and  carelessly  handled,  managed,  and  controlled  the  water 
flowing  in  said  Dry  Creek  and  the  headgates  therein,  and 
particularly  the  headgate  which  turns  the  water  into  said 
smaller  lateral  ditch,  that  an  amount  of  water  far  in  excess 
of  the  capacity  of  said  lateral  ditch  was  turned  into  it, 
and  having  broken  over  and  overflowed  its  banks,  flowed 
on  to  and  upon  the  lands  of  plaintiff  and  his  assignor, 
causing  the  damage  complained  of.  The  defendant,  while 
admitting  the  ownership  of  the  irrigation  system  and  of  the 
ditches  and  headgates  above  referred  to,  denied  any  negli- 
gence in  the  conduct  and  management  thereof  from  which 
the  plaintiff  and  his  assignor  suffered  the  damages  of  which 
the  former  complains. 

Upon  the  trial  of  the  cause  before  the  court  the  defend- 
ant admitted  that  if  the  injuries  complained  of  were 
caused  by  its  negligence,  the  amount  of  damages  sought  to 
be  recovered  was  reasonable.    The  only  question,  therefore, 
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before  the  trial  court  was  as  to  whether  the  plaintiff's 
damages  were  the  result  of  the  defendant's  negligence. 

The  trial  court  upon  this  issue  found  in  favor  of  the 
plaintiff,  and  from  the  judgment  thereupon  entered  for  the 
amount  of  damages  claimed  by  him  this  appeal  has  been 
taken. 

The  only  question  presented  by  the  appellant  upon  this 
appeal  is  as  to  whether  there  is  suflBcient  evidence  to  sus- 
tain the  finding  of  the  court  with  respect  to  the  defendant's 
negligence,  the  sole  contention  of  the  appellant  being  that 
there  is  an  entire  aibsence  of  sufBeient  evidence  to  sustain 
such  finding.  The  argument  of  the  appellant  in  that  regard 
is  based  upon  the  testimony  of  one  of  its  own  employees, 
whose  name  was  R.  N.  Clift,  and  who  was  the  ditch-tender 
of  the  defendant,  having  charge  of  that  portion  of  their  ir- 
rigation system  which  embraces  Dry  Creek  and  its  smaller 
lateral  canal  and  the  headgates  which  control  the  amount  of 
water  flowing  and  to  flow  in  each  of  these.  It  is  the  appel- 
lant's contention  that  the  testimony  of  its  said  witness  in 
respect  to  the  amount  of  water  flowing  in  these  two  ditches, 
and  in  respect  to  the  condition  of  the  headgates  controlling 
such  flow,  is  uncontradicted,  and,  if  taken  to  be  true,  shows 
that  the  defendant  exercised  all  due  care  in  the  premises, 
and  that  whatever  overflow  of  waters  occurred  must  have 
been  caused  by  the  tampering  with  the  headgates  of  the 
defendant  by  some  person  or  persons  unknown,  and  for 
whose  acts  in  the  regard  it  cannot  be  held  responsible. 

After  a  somewhat  careful  examination  of  the  record  we  are 
unable  to  adopt  the  appellant's  contention  in  this  regard, 
since  we  find  that  the  testimony  of  said  witness  for  the  de- 
fendant was,  in  fact,  contradicted  by  the  testimony  of  sev- 
eral witnesses  for  the  plaintiff  with  resi>ect  to  the  condition 
of  said  ditches  and  of  the  headgates  therein,  and  also  with 
respect  to  the  time  and  amount  of  water  flowing  in  said 
ditches  a  short  time  prior  to  the  overflow  of  said  water  from 
the  lateral  ditch  and  on  to  the  plaintiff's  land.  These 
contradictions,  in  our  opinion,  create  a  substantial  conflict 
in  the  evidence  suflScient  to  justify  the  trial  court  in  disre- 
garding a  large  portion  of  the  evidence  of  defendant's  said 
witness,  and  in  finding  that  the  overflow  in  question  occurred 
through  the  failure  of  the  defendant's  said  ditch-tender  to 
properly  control  the  waters  flowing  in  said  ditches,  and  to 


Digitized  by  VjOOQ IC 


664        Teagub  Investment  Co.  v.  Setchel.     [44  Cal.  App. 


so  properly  adjust  the  lieadgates  therein  as  to  prevent  an 
overplus  of  water  from  entering  the  said  lateral  ditch  and 
pouring  over  its  banks  on  to  the  plaintiff's  land.  This 
being  the  state  of  the  record,  this  court  will  not  interfere 
with  the  findings  and  conclusions  of  the  trial  court. 
Judgment  affirmed. 

Kerrigan,  J.,  and  Waste,  P.  J.,  concurred. 


[CSt.  No.  8077.    Eii«t  Appellate  District,  DiyiBion  One.— December  9, 

1919.] 

TEAGUB    INVESTMENT    COMPANY    (a    Corporation), 
Respondent,  v.  W.  FLANDERS  SETCHEL,  Appellant. 

[1]   YSNDQB  AND  YENDSB— BEPUDIATION   OF   TftANSAGTION   BT   VeNDBE — 

TzNBiE  OF  Deed  and  Gebtificatx  of  Title  bt  Yendob  Unneces- 
SABT. — Where  the  purchaser  of  real  property  repudiates  the  trans- 
action and  attempts  to  rescind  the  contract  of  purchase,  it  is  not 
necessary  for  the  vendor,  as  a  condition  precedent  to  bringing  an 
action  to  recover  the  amount  due  under  the  contract,  to  tender  the 
purchaser  a  deed  or  a  certificate  of  sale  to  the  premises. 
[2]  Id. — ^BioHT  OF  Yendsb  to  Rescind — ETvidengb — Findings — Appeal. 
In  this  action  by  the  vendor  to  recover  the  amount  due  under  a 
eontraet  for  the  purchase  of  real  property  after  the  purchaser 
repudiated  the  transaetion,  the  evidence  was  sufficient  to  sustain 
the  findings  and  eonclusions  of  the  trial  court  that  the  purchaser 
was  not  entitled  to  rescind,  and  the  testimony  in  regard  thereto 
being  in  substantial  eonfiict,  such  determination  will  not  be  dis- 
turbed on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Fresno  County.    H.  Z.  Austin,  Judge.    Affirmed. 

Tlie  facts  are  stated  in  the  opinion  of  the  coxurt. 

E.  A.  Williams  for  Appellant 

J.  P.  Bemhard  for  Bespondent 

1.  Necessity  of  tender  of  performance  by  vendor  to  entitle  him 
to  retain  purchase  money  on  default  by  vendee,  note,  Zi.  E.  A.  1918B^ 
657. 
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RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
plaintiflf's  favor  in  an  action  broug'ht  by  it  to  recover  the 
«um  of  $5,784,  with  interest,  costs,  and  counsel  fees,  alle<?ed 
to  have  become  due  said  plaintiff  by  reason  of  defendant's 
failure  to  perform  the  terms  of  a  certain  contract  for  the 
purchajse  from  said  plaintiff  of  certain  real  estate. 

The  facts  of  the  case  are  briefly  these:  On  December  1, 
1913,  the  plaintiff  and  defendant  entered  into  an  agreement 
in  writing  for  the  sale  by  the  former  and  purchase  by  the 
latter  of  a  certain  tract  of  land  in  the  county  of  Fresno  for 
the  sum  of  $6,603,  of  which  sum  $818  was  to  be  paid  in 
cash  and  the  balance  in  a  series  of  installments  of  five  hun- 
dred dollars  a  year  for  the  period  of  three  years,  at  the 
end  of  which  time  the  balance  remaining  due  was  to  be  paid. 
The  purchaser  was  to  receive,  and  in  fact  did  receive,  pos- 
session of  the  property  at  the  date  of  said  agreement,  and 
be  was  thereafter  to  pay  all  state,  county,  and  school  taxes 
assessed  against  said  land.  By  the  terms  of  said  agreement 
the  seller,  upon  receiving  from  the  purchaser  the  payments 
provided  for  therein,  was  to  execute  and  deliver  to  the  pur- 
chaser a  good  and  sufficient  deed  conveying  the  premises  in 
question  free  and  clear  from  all  encumbrances  except  as  it 
might  be  subject  to  certain  rights  of  way  for  ditches,  roads, 
and  electric  jwwer  lines  which  had  theretofore  been  created 
in  relation  to  said  property;  and  should  also  furnish  to  the 
purchaser  a  certificate  of  title  to  the  same. 

The  defendant  did  not  make  any  of  the  payments  of  the 
several  installments  due  or  to  become  due  upon  said  agree- 
ment, and  did  not  pay  any  of  the  taxes  which  were  assessed 
against  said  property,  but  some  time  after  the  agreement 
was  made  and  after  he  had  entered  into  possession  of  the 
premises  the  defendant  claimed  to  have  discovered  that  the 
plaintiff  had  sold  certain  other  property  in  the  larger  tract 
of  which  the  premises  in  question  were  a  part  for  a  less 
sum  per  acre  than  that  which  was  provided  for  in  his  con- 
tract for  the  purchase  of  said  premises,  and  this,  he  claimed, 
was  in  violation  of  an  oral  agreement  and  understanding  be- 
tween the  parties  forming  an  inducement  for  the  entering 
into  said  contract,  to  the  effect  that  the  plaintiff  would  not 
offer  for  sale  or  sell  any  portion  of  said  larger  tract  of  land 
for  a  less  rate  than  $150  per  acre;  and  that  having  sold  to 
other  parties  a  large  portion  of  said  tract  for  a  sum  less 
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than  said  amount  per  acre  in  violation  of  its  alleged  oral 
agreement  with  said  defendant,  he  was  entitled  to  and  un- 
dertook to   rescind  said  agreement. 

Notwithstanding  said  attempted  rescission  the  plaintiff,  on 
the  eleventh  day  of  July,  1918,  tendered  to  the  defendant  a 
sufficient  deed  of  conveyance  to  the  premises  in  question, 
and  demanded  of  him  payment  of  the  balance  due  upon  the 
purchase  price  thereof;  and  upon  the  defendant's  refusal 
to  accept  said  deed  or  pay  said  money  the  plaintiff  com- 
menced this  action. 

Upon  the  trial  of  the  cause  the  court  made  its  findings 
to  the  effect  that  all  of  the  allegations  of  the  plaintiff's 
complaint  were  true  except  as  to  the  matter  of  counsel  fees, 
which  it  reduced  somewhat,  and  that  all  the  averments  of 
the  defendant's  answer  were  untrue  with  the  exception  of 
the  averment  therein  denying  that  a  certificate  of  title 
to  the  land  in  question  had  been  tendered  by  the  plaintiff 
to  the  defendant  at  any  time;  and  in  respect  to  that  matter 
the  court  found  that  no  certificate  of  title  had  been  tendered 
by  the  plaintiff  to  the  defendant,  and  that  none  such  had 
been  demanded  of  him,  and  that  the  defendant  at  the  time 
of  his  refusal  to  accept  the  plaintiff's  tendered  deed,  and  to 
pay  the  balance  of  the  purchase  price,  had  made  no  abjection 
to  the  form  or  mode  of  such  tender.  As  conclusions  of  law 
based  upon  said  findings  the  trial  court  held  that  the  plain- 
tiff was  entitled  to  recover  the  amount  remaining  due  upon 
said  agreement,  together  with  certain  other  amounts  ex- 
pended for  taxes  and  attorney's  fees,  and  that  said  plaintiff 
was  entitled  to  a  lien  upon  the  premises  covered  by  said 
agreement  for  the  payment  of  said  sums,  and  to  have  such 
lien  foreclosed  and  the  amount  of  its  said  judgment  realized 
by  the  sale  of  the  premises. 

From  the  judgment  rendered  and  entered  in  accordance 
with  these  findings  of  fact  and  conclusions  of  law  the  de- 
fendant has  prosecuted  this  appeal. 

[1]  The  first  contention  of  the  appellant  is  that  the 
plaintiff  was  not  entitled  to  maintain  this  action  or  to  the 
relief  sought  and  given  therein,  for  the  reason  that  at  the 
time  of  its  tender  of  a  deed  to  the  premises  in  question 
it  had  not  also  tondercd  to  the  defendant  the  certificate 
of  title  prodded  for  in  said  agreement.  There  are  several 
answers  to  this  contention,   the  first  and   all-sufficient   one 
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being  that  the  defendant  having,  prior  to  the  plaintiff's 
tender  of  a  deed  to  the  premises,  repudiated  the  transaction 
and  attempted  to  rescind  said  contract,  it  was  no  longer 
necessary  for  the  plaintiff  to  tender  the  defendant  a  deed, 
and,  for  a  like  reason,  it  was  unnecessary  to  make  a  tender 
of  a  certificate  of  title  to  said  premises.  {Ocean  Shore 
Development  Co.  v.  Hammond,  38  Cal.  App.  102,  [175  Pac. 
706];  Ehrhart  v.  Mahoney,  170  Cal.  148,  [148  Pac.  934].) 

[2]  The  appellant's  next  contention  is  that  the  evidence 
in  the  case  is  insufficient  to  justify  the  decision  of  the  trial 
court  to  the  effect  that  the  defendant  was  not  entitled  to 
rescind,  and  that  he  did  not  in  fact  rescind,  the  agreement 
which  formed  the  basis  of  the  plaintiff's  cause  of  action. 
An  examination  of  the  record,  however,  satisfies  us  that  there 
is  ample  evidence  to  sustain  the  findings  and  conclusions  of 
the  trial  court  upon  this  subject,  and  that  the  testimony 
in  regard  thereto  being  in  substantial  conflict,  the  determina- 
tion of  this  issue  against  the  defendant  will  not  be  disturbed 
upon  appeal. 

Judgment  af&rmed. 

Kerrigan,  J.,  and  Waste,  P.  J.,  concurred. 


[Civ.   No.    2027.    Third    Appellate    District— December   9,   1919.] 

CITY    OF    RED    BLUFF,    Respondent,    ▼.    SOUTHERN 
PACIFIC  COMPANY   (a  Corporation),   Appellant. 

[1]    NTnaANCES—OBSTBUOTION    OF   OiTT    StRIBT   BT   BAILBOAD   COMFANT 

— Action  to  Abate — Insuiticixnt  Denials. — In  an  action  by  a 
municipality  against  a  railroad  company  to  compel  the  removal  of 
certain  obstmctions  to  travel  placed  by  the  latter  across  a  public 
street  in  said  municipality,  denials  that  the  embankments  or  tracks 
is  or  are  an  unlawful  obstruction  of  the  street,  or  an  unlawful 
interference  with  the  use  of  the  street  by  the  public,  are  insuffi- 
cient to  raise  an  issue  of  fact. 
[2]  Id. — Temporary  Closing  of  Street — Permission  to  Use  for  Bail- 
ROAo  Purposes — ^Withholding  of  Permanent  Bights.— A  resolution 

2.  Power  of  municipality  in  absence  of  express  le^slative  author- 
ity to  grant  street  franchise  for  railroad,  note,  22  Z^  E.  A.  (K.  S.) 
925,  927,  936. 
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bj  a  board  of  town  trustees  temporarily  closing  a  portion  of  a  cer- 
tain street  to  pnbHc  travel  and  granting  a  railroad  company  per- 
mission to  occupy  the  same  for  the  purpose  of  carrying  on  its 
railroad  business  until  the  further  order  of  that  or  some  future 
board  of  trustees  of  said  town,  and  further  providing  that  no  per- 
manent rights  are  thereby  granted  to  the  railroad  company,  does 
not  cause  such  street  to  cease  to  be  a  highway,  or  give  the  rail- 
road company  any  right  to  obstruct  the  street  any  longer  than  the 
town  sees  fit  to  permit  such  obstruction. 

[3]  Id. — ^Application  to  Bailboad  Oommissiom  fob  Belief— WAivza 
OF  BiOHT  TO  Maintain  Action — Jurisdiction  of  Commission. — 
The  fact  that  the  board  of  town  trustees  made  application  to  the 
Railroad  Commission  to  compel  the  railroad  company  to  repair  its 
tracks  and  place  the  same  in  such  condition  that  the  street  could 
be  traveled  by  vehicles,  and  that  after  a  hearing  the  Bailroad 
Commission  denied  the  application,  did  not  bar  the  town's  right 
thereafter  to  maintain  an  action  to  abate  the  obstruction.  Where 
the  constitution  and  laws  of  the  state  do  not  confer  jurisdiction 
of  the  subject  matter  upon  the  Railroad  Commission,  such  jurisdic- 
tion cannot  be  conferred  by  consent. 

[4]  Id. — Use  and  Bspaib  of  Streets — Power  to  Submit  to  Railroad 
Commission. — Not  only  is  the  board  of  trustees  of  a  city  without 
power  to  submit  the  use  and  repair  of  its  streets  to  the  Railroad 
Commission,  but  even  the  electors  of  such  city  cannot  by  an  affirm- 
ative vote  at  an  election  submit  such  matters  to  the  conunission. 

[5]  Id. — ^Withdrawal  of  Temporary  Permit — Continued  Obstruction 
— ^Trespass. — ^The  granting  of  a  temporary  permit  to  a  railroad 
company  to  construct  its  tracks  across  a  public  street,  and  the 
temporary  cessation  of  travel  thereon  does  not  destroy  its  character 
as  a  public  street;  and  when  the  railroad  company  continues  to  ob- 
struct it  after  the  permit  is  withdrawn,  it  becomes  a  trespasser,  to 
all  intents  and  purposes,  as  it  would  have  been  if  it  had  in  the 
first  instance  obstructed  the  street  without  permission. 

[6]  Id.  —  Obstruction  of  Highway  —  Nuisance  —  Jitrisdiction  to 
Abate. — An  obstruction  of  an  established  highway  constitutes  a 
public  nuisance  which  the  superior  court  has  jurisdiction  to  abate. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Te- 
hama County.    John  F.  Ellison,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Frank  Freeman  and  Greorge  B.  Freeman  for  Appellant. 

McCoy  ft  Gans  for  Respondent. 
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BURNETT,  J. — This  cause  was  tried  in  the  superior  court 
of  Tehama  County,  before  Honorable  John  F.  Ellison, 
judge  thereof,  who  rendered  a  decision  in  favor  of  plain- 
tiff. The  facts  of  the  case  and  the  reasons  for  his  conclu- 
sion are  clearly  set  forth  in  an  opinion  filed  in  said  superior 
court  by  Judge  Ellison,  and,  as  I  am  in  accord  with  the 
views  therein  expressed,  I  take  the  liberty  of  quoting  said 
opinion  as  follows: 

'*The  plaintiff  brings  this  action  to  obtain  a  decree  for 
the  removal  of  certain  obstructions  to  travel  placed  in  Cedar 
Street  in  the  city  of  Red  Bluff  by  the  defendant  corporation. 

''Paragraph  II  of  the  complaint  alleges  that  during  all 
times  since  1876  there  his  existed  and  does  now  exist  within 
said  plaintiff,  and  running  through  the  entire  width  thereof 
from  east  to  west,  a  certain  public  street  and  highway 
known  as  Cedar  Street.  That  during  all  of  said  time  said 
Cedar  Street  has  had  a  width  of  eighty  feet,  and  that  dur- 
ing aU  of  said  time  said  street  has  been  and  is  now  a  regu- 
larly and  legally  established  and  existing  public  street  and 
highway  of  the  said  city  of  Red  Bluff  for  the  use  and  con- 
venience  of  the  citizens  of  Red  Bluff  and  of  the  public  gen- 
erally for  all  kinds  of  travel  and  use. 

''The  complaint  then  alleges  that  the  defendant  is  a  rail 
road  corporation  and  maintains  a  line  of  railroad  across  the 
streets  of  Red  Bluff,  including  Cedar  Street,  over  which  it 
operates  trains  and  cars. 

"Paragraph  VI  alleges: 

"  'That  the  said  tracks  of  defendant  within  and  across  the 
said  Cedar  Street  are  so  constructed  and  do  now  so  exist 
that  the  rails  of  said  tracks  are  a  considerable  distance  above 
the  level  of  the  ground  and  surface  of  the  street  and  in  such 
condition  as  to  obstruct  and  prevent  entirely  the  use  of  said 
street  by  vehicles  and  teams  and  other  conveyances  at  the 
places  where  said  tracks  cross  the  said  street. 

"  'That  defendant  has  also  made  and  now  maintains  an 
embankment  within  said  street  of  such  size  and  condition  as 
to  prevent  the  use  of  said  street  by  vehicles  and  teams  and 
other  conveyances  at  said  point  and  place  in  said  street.' 

"The  complaint  alleges  that  plaintiff  has  demanded  of 
defendant  that  it  so  construct  its  tracks  and  property  that 
the  street  may  be  used  by  vehicles  and  teams  across  said 
tracks,  but  defendant  has  neglected  and  refuses  to  do  so,  and 
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threatens  to  keep  said  tracks  and  property  in  such  condi- 
tion that  said  street  cannot  be  used  by  teams  and  vehicles. 

"The  prayer  of  the  complaint  is  that  said  tracks  and 
(property  of  defendant  in  the  condition  they  now  are  be  de- 
clared a  public  nuisance,  and  that  the  defendant  be  re- 
quired to  achate  the  same,  and  to  put  its  property  in  such 
condition  that  Cedar  Street  may  be  traveled  by  teams  and 
vehicles   as   a  public  street   and   highway. 

"The  answer  of  the  defendant  consists  of: 

"1.  Denials  of  certain  allegations  of  the  complaint; 

**2.  It  sets  up  a  certain  resolution  of  the  board  of  trustees 
of  the  plaintiff  city  made  May  13,  1902,  and  claims  that 
this  resolution  closes  Cedar  Street  for  all  time  as  a  public 
highway;  and 

**3.  It  sets  up  certain  proceedings  before  the  state  Rail- 
road Commission  as  an  estoppel  against  the  plaintiff's  main- 
taining this  action. 

"The  plaintiff  has  filed  a  general  demurrer  to  the  whole 
answer;  a  general  demurrer  to  the  *  First  Answer,'  and 
also  a  general  demurrer  to  the  *  Second  Answer.  *  The  plain- 
tiff has  also  made  a  motion  to  strike  out  what  is  designated 
as  the  'Second  Answer  to  the  Complaint.' 

"Taking  up  the  demurrer  to  the  'First  Answer  to  the 
Complaint':  This  consists  entirely  of  denials,  and  the  ques- 
tion to  be  determined  is,  Are  the  denials  su£Scient  to  raise 
a  material  issue? 

[1]  "The  first  paragraph  of  the  'First  Answer'  denies 
that  the  embankment  or  tracks  is  or  are  an  unlawful  ob- 
struction of  Cedar  Street,  or  an  unlawful  interference  with 
the  use  of  the  street  by  the  public. 

"These  denials  so  far  are  clearly  insufScient  to  raise 
an  issue  of  fact. 

"The  obstruction  of  the  street  and  the  interference  with 
travel  are  admitted,  as  is  aiao  the  allegation  of  the  com- 
plaint that  defendant  threatens  to  keep  said  street  in  such 
condition  that  it  cannot  be  traveled  by  vehicles.  The  only 
denial  is  of  the  legal  conclusion  that  the  obstruction  and  in- 
terference are  unlawful. 

"The  complaint  alleges  that  since  1876  there  has  existed 
and  does  now  exist  in  said  city  a  highway  known  as  Cedar 
Street.  This  allegation  of  the  complaint  is  not  denied. 
The  complaint  further  alleges  that  Cedar  Street  haa  been 
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and  is  now  a  regularly  and  legally  established  and  existing 
highway. 

**The  answer  denies  that  since  May  13,  1902,  Cedar 
Street  has  been  or  that  it  now  is  a  regularly  or  a  legally  es- 
tablished and  existing  street  and  highway  of  Bed  Bluff,  and 
denies  that  it  has  since  that  date  been  open  to  the  use  of 
the  public.  This  is  the  only  denial,  and  it  is  very  doubt- 
ful whether  it  raises  an  issue.  It  does  seem  to  deny  that 
Cedar  Street  is  an  existing  highway,  and,  perhaps,  this 
raises  a  triable  issue. 

"The  demurrer  to  the  first  defense  wiU  be  overruled. 

**As  to  the  second  defense  and  the  demurrer  thereto: 

[2]  '*The  first  part  of  it  consists  of  a  copy  of  a  reso- 
lution passed  by  the  board  of  trustees  of  the  city  of  Red 
Bluff  May  13,  1902.  This  resolution,  after  certain  recitals, 
was  as  follows: 

**  *It  is  therefore  ordered  that  said  Cedar  Street  between 
Madison  Street  and  Monroe  Street  in  the  city  of  Bed  Bluff 
be  and  the  same  is  hereby  temporarily  closed  to  public  travel 
and  that  the  S.  P.  Co.,  be  granted  i)ermission  to  complete 
and  occupy  said  boiler-house,  and  that  said  company  be  per- 
mitted to  also  occupy  and  use  said  Cedar  Street  so  closed 
for  the  purpose  of  carrying  on  its  railroad  business,  and 
until  the  further  order  of  this  or  some  future  board  of  trus- 
tees of  the  said  town; 

**  *  Provided  that  this  permission  and  use  shall  be  and  they 
are  upon  the  express  condition  that  the  title  of  the  said 
street  thus  closed  to  public  travel  shall  be  and  remain  in 
the  public  as  a  street  and  hghway,  and  that  no  permanent 
rights  herein  are  hereby  granted  to  the  said  Southern 
Pacific  Company  or  its  successors  in  interest,  and  that  said 
company  or  its  successors  in  interest  shall  not  by  user  or 
adverse  possession  acquire  any  title  thereto  as  against  the 
public  or  the  town  of  Bed  Bluff.' 

''The  answer  then  alleges  that  since  the  passage  of  said 
resolution  Cedar  Street  has  been  closed  to  travel. 

''The  resolution  speaks  for  itself,  and  it  needs  no  argu- 
ment to  reach  the  conclusion  that  such  permit  to  use  Cedar 
Street  temporarily  did  not  cause  it  to  cease  to  be  a  highway, 
and  did  not  give  the  S.  P.  Co.  any  right  to  obstruct  any 
longer  than  the  city  saw  fit  to  permit  such  obstruction.  The 
resolution   expressly  provides:  'That  no   permanent   rights 
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therein  are  hereby  granted.'  It  is  conclusive  that  this  reso- 
lution gives  to  the  railroad  company  no  justification  to  ob- 
struct said  street  at  this  time  against  the  wishes  and  will 
of  the  city. 

"The  second  part  of  this  'Second  Defense'  sets  up  cer- 
tain proceedings  had  before  the  Railroad  Commission  as  a 
bar  to  this  action. 

**This  part  of  the  answer  alleges  that  the  city  tnistees 
made  application  to  the  Railroad  Commission  to  compel  the 
railroad  company  to  repair  its  tracks  and  place  the  same 
in  such  condition  that  Cedar  Street  could  be  traveled  by 
vehicles.  And  that  after  a  hearing  the  Railroad  Commission 
denied  the  petition  of  the  city. 

''From  this  the  answer  draws  the  conclusion: 

"1.  That  by  making  said  application  to  the  Railroad  Com- 
mission the  city  acknowledged  and  assented  to  the  juris- 
diction of  the  Railroad  Commission  to  make  an  order  deny- 
ing the  right  of  the  plaintiff  to  remove  the  obstructions  to 
travel  placed  thereon  by  the  defendant;  and 

"2.  That  under  the  constitution  and  laws  of  this  state 
the  Railroad  Commission  had  exdtisive  jurisdiction  to  en- 
tertain an  application  to  remove  unlawful  obstructions 
placed  in  a  street  and  interfering  with  its  use. 

[3]  "As  to  the  first  part  of  this  claim  it  is  sufScient  to 
say  that  consent  never  confers  jurisdiction  of  the  subject 
matter.  If  the  constitution  and  laws  of  the  state  do  not 
confer  jurisdiction  upon  the  Railroad  Commission  to  permit 
the  railroad  company  to  obstruct  the  streets  of  a  city  to  the 
extent  of  preventing  travel  thereon,  then  it  has  no  such 
jurisdiction,  and  parties  by  appearing  before  it  cannot  give 
it   jurisdiction. 

"That  the  board  of  trustees  could  not  bind  the  city 
by  any  act  of  it  submitting  the  question  of  the  use  or  re- 
moval of  unlawful  obstructions  from  its  streets  to  the  Rail- 
road Commission  is  apparent. 

[4]  "Not  only  is  the  board  of  trustees  of  a  city  without 
power  to  submit  the  use  and  repair  of  its  streets  to  the 
Railroad  Commission,  but  even  the  electors  of  such  city 
cannot  by  an  afi&rmative  vote  at  an  election  submit  such 
matters  to  the  commission. 

"Section  1  of  an  act  approved  June  7,  1915  (Stats.  1915, 
p.  1273),  provides  that  a  city  may  surrender  its  powers  to 
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sapervise  and  regulate  public  utilities  to  the  Railroad  Com- 
mission, but  'This  act  shall  not  be  construed  to  authorize 
any  city  to  surrender  to  the  Railroad  Commission  its  powers 
of  control  to  supervise  and  regulate  the  relationship  be- 
tween a  public  utility  and  the  general  public  in  matters 
affecting  the  health,  convenience  and  safety  of  the  general 
public,  including  matters  such  as  the  use  and  repair  of 
public  streets  by  any  public  utility,'  etc. 

''Section  2  of  the  act  provides  for  an  election  to  submit 
the  question  of  surrender  of  control  over  public  utilities  to 
the  Railroad  Commission,  but  contains  the  same  proviso  as 
section  1  above  quoted. 

"The  situation  is  that  in  1902  the  S.  P.  Co.  accepted 
from  the  city  of  Red  Bluff  a  permit  to  temporarily  use 
one  of  its  streets  so  as  to  obstruct  travel  thereon,  and  until 
the  further  order  of  the  board  of  trustees,  and  that  the 
permit  should  not  confer  on  the  railroad  any  permanent 
right,  and  said  railroad  company  should  not  by  use  or 
adverse  possession  acquire  any  title  to  the  street. 

"The  company  by  accepting  this  permit  assented  to  all 
its  terms  and  conditions.  It  agreed  that  it  would  only 
claim  the  right  to  use  the  street  in  a  manner  to  obstruct  the 
travel  only  so  long  as  the  city  did  not  cancel  the  permit. 

"This  is  a  suit  to  enforce  such  contractual  obligation,  and 
■we  are  met  with  the  proposition  that  the  courts  are  without 
jurisdiction  to  determine  the  contractual  rights  of  the 
parties  and  decide  whether  or  not  the  railroad  company 
is  complying  with  its  part  of  the  agreement. 

"I  cannot  assent  to  this  view. 

"Counsel  for  defendant  in  his  brief  says:  'We  do  not 
contend  and  never  have  contended  that  the  city  has  not 
the  right  to  maintain  an  action  against  one  who  obstructs  its 
streets.' 

"It  seems  to  me  this  concession  puts  an  end  to  the  de- 
fense set  up. 

"The  complaint  alleges  that  the  company  is  obstructing 
the  street  This  is  admitted,  and  this  suit  is  to  remove  the 
obstruction. 

'*A  temporary  permit  to  one  who  is  building  a  house  on 
the  side  of  a  street  to  pile  building  material  in  the  street  to 
the  extent  of  stopping  travel  until  it  can  be  worked  into  the 

44  0«1.  App.— <tt 
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building  does  not  cause  the  street  to  cease  to  be  a  public 
highway. 

[6]  **The  temporary  permit  granted  to  the  railroad 
company  in  this  case  and  the  temporary  cessation  of  travel 
thereon  did  not  destroy  its  character  as  a  public  street  and 
highway,  and  when  the  railroad  company  continued  to  ob- 
struct it  after  the  permit  was  withdrawn  it  became  a  tres- 
passer, to  all  intents  and  purposes,  as  it  would  have  been  if 
it  had  in  the  first  instance  obstructed  the  street  'without 
permission  of  the  trustees. 

''It  is  an  astonishing  condition  of  the  law  in  this  state, 
if  true,  that  if  a  railroad  company  puts  a  fence  across  one 
of  the  streets  of  a  city  without  permission,  no  court  can 
entertain  a  suit  to  have  it  removed,  but  the  city  must  let  it 
remain  there  until  the  Bailroad  Commission  in  its  discretion 
orders  it  removed.  Of  course,  in  fairness  to  counsel  it  is 
proper  to  say  that  he  would  not  and  does  not  make  such  a 
daim,  but  it  seems  to  the  court  that  the  position  taken  when 
pushed  to  its  logical  results  leads  to  the  above. 

"In  Civic  Center  v.  Radlroad  Com.,  175  Cal.  453,  [166 
Pac.  356,]  the  following  language  is  used  which  I  think  is  the 
law  controlling  the  point  now  under  discussion  in  this  case : 

**  *The  city  of  Los  Angeles  has  the  power  to  open,  widen, 
extend  and  improve  streets,  and  to  regulate  the  ordinary  use 
thereof.  The  Railroad  Commission  has  the  power  to  make 
orders,  which  are  binding  upon  railroad  companies  under 
its  supervision,  to  abolish  grade  crossings  of  the  public 
streets  of  a  city,  and  to  order  a  separation  of  grades,  so 
that  railroads  and  streets  shall  not  be  upon  the  same  level. 
It  cannot  vacate  the  streets  or  direct  a  cessation  of  the 
public  use  thereof.* 

"This  decision  was  rendered  after  the  action  of  the  com- 
mission as  set  forth  in  the  answer,  and  is  in  conflict  with  its 
views  upon  the  matter  under  consideration. 

"The  court  is  of  the  opinion  that  the  'Second  Defense* 
set  forth  in  the  answer  does  not  state  a  defense  to  the 
action." 

To  the  quotation  from  Civic  Center  v.  Railroad  Com., 
175  Cal.  441,  [166  Pac.  355],  may  be  added  the  following 
from  City  of  Los  Angeles  v.  Central  Trust  Co,,  173  Cal.  327, 
[159  Pac.  1170] :  "The  opening,  laying  out  and  improvement 
of  streets  within  a  city,  and  the  regulation  of  the  maimer 
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of  their  use  are  matters  of  much  greater  concern  to  its  inhabi- 
tants than  to  the  people  of  the  state  at  large,  and  they  are 
clearly  municipal  affairs,  the  control  of  which  has  always 
been  deemed  within  the  proper  scope  of  municipal  powers.'* 
It  was  further  held  therein  that  this  power  '^  includes  the 
power  to  open  a  street  across  an  existing  railroad  as  well  as 
anywhere  else  within  the  city,  and  to  regulate  the  operations 
of  the  railroad  at  such  crossing  as  well  as  elsewhere/'  and, 
also,  that  in  reference  to  these  matters — ^being  a  municipal 
affair — the  provisions  of  the  charter  on  the  subject  are 
**  paramount  and  supersede  general  laws  which  would  other- 
wise apply  thereto,  so  far  as  operations  within  the  city  are 
concerned.''  It  is  true  that  the  city  of  Los  Angeles  operates 
under  a  freeholders'  charter,  but  the  corresponding  pro- 
visions in  the  municipal  act  governing  the  city  of  Red  Bluff 
in  relation  to  the  streets  are  of  similar  import  to  those 
affecting  Los  Angeles,  and  they  should  be  subject  to  the 
same  interpretation  and  application. 

But,  after  all,  as  I  view  it,  the  case  is  substantially  the 
same  as  though  appellant  had  constructed  its  tracks  across 
an  existing  street,  so  as  to  obstruct  and  prevent  the  use  of 
said  street,  in  the  accustomed  way,  by  the  public.  Said 
contract  with  the  city  does  not  affect  the  situation.  It  may 
be  doubted  whether  the  trustees  could  enter  into  such  a 
contract,  so  as  to  bind  the  public,  but,  assuming  its  validity, 
it  operated  to  grant  only  a  temporary  privilege,  and  it  was 
subject  to  withdrawal  at  any  time.  [6]  We  have,  there- 
fore, essentially  an  obstruction  to  an  established  highway; 
in  other  words,  a  public  nuisance,  and  there  is  no  doubt  of 
the  jurisdiction  of  the  superior  court  to  abate  such  a  nui- 
sance. The  situation  does  not  involve  such  regulation  of 
a  crossing  as  the  law  has  delegated  to  the  cognizance  and 
authority  of  the  Railroad  Commission.  It  may  be  granted 
that,  if  said  commission  had  found  upon  conflicting  evidence 
that  no  such  obstruction  existed,  the  courts  would  be  bound 
by  such  finding,  but  that  situation  is  not  presented.  Indeed, 
the  conclusion  of  the  commission  goes  upon  the  assumption 
that,  by  reason  of  said  tracks,  the  street  was  rendered  im- 
passable to  ordinary  vehicles. 

Attention  is  called  to  certain  decisions  from  other  juris- 
dictions seemingly  holding  to  a  contrary  view  to  that  of  the 
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trial  judge  herein,  but  the  facts  therein  clearly  distinguish 
them  from  this  case. 

In  New  York  &  N.  E.  B.  Co.  v.  City  of  Waierbury,  55  Conn. 
19,  [10  Atl.  162],  the  highway  was  not  constructed  and  the 
defendant  undertook  to  complete  it  across  the  plaintiff's  rail- 
way at  grade.  This  was  in  1886  and  it  was  in  direct  vio- 
lation of  the  statute  passed  by  the  legislature  in  1883,  [Laws 
1883,  c  107,  sec.  2],  providing  "that  hereafter  no  new 
highway  shall  be  constructed  across  any  railroad  at  grade.'' 
No  question  of  an  obstruction  of  a  highway  already  con- 
structed was  involved.  In  referring  to  the  statute  the  court 
said:  ''It  means  that  although  a  highway  may  have  been 
previously  laid  out,  partially  constructed  and  even  built 
upon,  if  it  has  not  actiuiUy  been  completed  for  public  use 
across  the  rails  of  the  railway,  such  crossing  shall  not  there* 
after  be  made." 

In  Paterson  dk  B,  B.  Co.  et  al.  v.  Mayor  et  al.  of  City  of 
Paterson,  81  N.  J.  Eq.  124,  [86  Atl.  68],  the  highway  had  not 
been  constructed,  but  simply  "laid  out  on  paper,"  and  the 
principal  question  to  be  determined  by  the  court  was  whether 
this  amounted  to  a  construction  of  the  highway  within  the 
contemplation  of  the  statute  providing  that  "no  highway 
shall  be  constructed  across  the  tracks  of  any  railroad  com- 
pany at  grade  .  .  .  without  first  obtaining  therefor  per- 
mission from  the  board"  of  public  utility  commissioners. 
The  court  very  properly  held  that  the  highway  was  not  con- 
structed and  that  the  case  fell  within  the  provisions  of  said 
law. 

New  York  Cent.  &  H.  B.  B.  Co,  v.  City  of  Buffalo,  200 
N.  T.  113,  [93  N.  E.  520],  involved  also  the  construction  of  a 
new  street  across  a  railroad  track  already  built,  and  the 
court  held  that  the  case  was  governed  by  the  statute,  [Laws 
1897,  c.  754  sec  1],  providing  that  "when  a  new  street 
shall  be  constructed  across  a  steam  surface  railroad,  the 
street  shall  pass  over  or  under  the  railroad  or  at  grade  as  the 
board   or  railroad  commissioners  shall   direct." 

I  think  the  judgment  should  be  affirmed,  and  it  is  bo 
ordered. 

Hart,  J.,  concurred. 

PLU^rMER,  P.  J.,  pro  tern..  Dissenting. — ^As  I  have  not 
reached  the  conclusions  expressed  in  the  majority  opinion  of 


Digitized  by  VjOOQ IC 


Dec.  1919.]     BEa>  Blupp  v.  Southbbn  Paoifio  Co.  677 

the  court,  and  the  questions  involved  being  close  and  not 
heretofore  definitely  settled,  I  herewith  state  the  case  as  it 
appears  to  me. 

On  the  thirteenth  day  of  May,  1902,  the  town,  now  the 
city,  of  Bed  Bluff,  a  city  of  the  sixth  class,  upon  the  request 
of  the  division  superintendent  of  the  Southern  Pacific  Com- 
pany, adopted  a  resolution  closing  Cedar  Street  in  the  town 
of  Bed  Bluffy  the  material  portions  of  which  resolution  are 
as  follows: 

''Whereas,  it  appears  to  this  Board  that  the  use  of  said 
Cedar  street  at  the  place  mentioned  in  said  communication 
is  rendered  dangerous  and  unsafe  for  public  use  and  travel 
by  reason  of  the  great  use  thereof  by  the  engines  and  trains 
of  the  Southern  Pacific  Company;  and  whereas  it  further 
appears  to  this  Board  that  the  temporary  closing  of  said 
street  would  not  be  detrimental  to  the  best  interests  of  the 
town  of  Bed  Bluff  and  of  the  citizens  thereof;  and  whereas 
it  further  appears  .  .  .  that  it  is  now  quite  important  for 
said  company  to  complete  the  building  now  in  coarse  of  con- 
struction and  mentioned  in  said  communication  as  the  boiler 
house,  it  is  therefore  hereby  ordered  that  the  said  Cedar 
street,  between  Madison  street  and  Monroe  street,  in  the 
town  of  Bed  Bluff  be,  and  the  same  is  hereby  temporarily 
closed  to  public  travel,  and  that  the  Southern  Pacific  Com- 
pany be  granted  permission  to  complete  and  occupy  the 
said  boiler  house,  and  that  said  Company  be  permitted 
also  to  occupy  and  use  the  said  Cedar  street,  so  closed  as 
aforesaid,  for  the  purpose  of  carrying  on  its  railroad  busi- 
ness, and  until  the  further  order  of  this  or  some  future 
Board  of  Trastees  of  the  town  of  Bed  Bluff;  provided,  and 
this  permission  and  use  shall  be  and  they  are  upon  the 
express  condition  that  the  title  to  the  said  street  thus  closed 
to  public  travel  shall  be  and  r^nain  in  the  public  as  a 
street  and  highway,  and  that  no  permanent  rights  therein 
are  hereby  granted  and  the  said  Southern  Pacific  Company 
or  its  successors  in  interest,  shall  not  by  use  or  adverse 
possession  acquire  any  title  thereto  as  against  the  public  or 
the  town  of  Bed  Bluff." 

It  appears  from  the  transcript  that  after  the  passage  of 
this  resolution  the  crossinsr  over  the  railroad  tracks  of  the 
defendant  company  on  said  street  were  torn  out,  the  build- 
ing mentioned  as  the  boiler-house  completed  and  used  for  a 
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number  of  years,  and  that  prior  to  the  institution  of  pro- 
ceedings for  the  reopening  of  said  street  a  number  of  addi- 
tional tracks  were  constructed  by  the  defendant  company 
across  said  street,  and  that  at  the  time  of  the  trial  herein 
there  were  existing  and  being  maintained  and  used  by  the 
defendant  company  eight  different  tracks  across  Cedar 
Street,  two  of  which  were  and  are  used  as  switching  leads  to 
an  additional  number  of  tracks  not  mentioned. 

It  also  appears  that  the  boiler-house  has  been  removed, 
but  that  since  said  thirteenth  day  of  May,  1902,  no  crossing 
has  existed  on  said  street  over  the  tracks  of  the  defendant 
company,  and  the  same  are  not  so  constructed  as  to  permit 
the  passage  of  vehicles  or  ordinary  trafSc. 

It  further  appears  that  on  or  about  the  second  day  of 
March,  1917,  the  city  of  Red  Bluflf  filed  with  the  Railroad 
Commission  of  the  state  of  California  an  application  pray- 
ing for  the  reopening  of  said  street  to  public  travel,  and  for 
an  order  requiring  the  railroad  company  to  repair  its  tracks 
and  place  the  same  in  condition,  to  the  intent  that  they 
might  be  crossed  by  vehicles,  persons,  etc.  That  thereafter 
a  hearing  was  had  before  the  Railroad  Commission,  which 
commission,  after  due  investigation,  came  to  the  conclusion 
that  while  the  opening  of  said  street  across  said  railroad 
would  afford  convenience  to  some  traffic,  it  was  not  great 
enough  to  offset  the  hazard  that  would  be  incurred  by  the 
construction  of  a  crossing  over  said  defendant  company's 
tracks.  Said  commission  also  found  that  there  was  no  cross- 
ing over  the  tracks  of  said  defendant  company  at  Cedar 
Street,  and  that  there  had  not  been  any  such  crossing  for 
many  years,  and  at  no  time  since  the  passing  of  the  Public 
Utilities  Act  by  the  legislature  of  the  state  of  California  in 
1911,  and  that  section  43  of  said  act  applies  to  this  case 
wherein  it  provides  that  **No  public  road,  highway  or 
street  shall  hereafter  be  constructed  across  the  track  of  any 
railroad  corporation  at  grade  .  .  .  without  first  having 
secured  the  permission  of  the  commission,'*  and  thereupon 
entered  its  judgment  denying  the  petition  of  the  plaintiff, 
and  declining  to  order  the  defendant  company  to  construct 
a  crossing  across  its  tracks  on  said  Cedar  Street.  No  rehear- 
ing was  asked  for  before  the  commission,  and  the  matter  was 
not  carried  to  the  supreme  court  by  writ  of  review  or  other 
proceeding.     Following   the   conclusion   of   the   proceedings 
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above  referred  to,  this  action  was  begun  to  obtain  a  judgment 
for  the  removal  of  the  tracks  of  the  defendant  company  across 
said  street,  on  the  ground  that  they  constituted  an  unlawful 
obstruction  and  a  public  nuisance.  The  trial  court  adjudged 
the  tracks  belonging  to  the  defendant,  as  they  are  now  con- 
structed and  maintained  across  Cedar  Street,  to  be  a  public 
nuisance,  ordered  the  nuisance  abated,  and  also  ordered  the 
defendant  to  so  construct  and  maintain  its  said  tracks  across 
said  Cedar  Street  that  the  same  may  be  used  by  vehicles  and 
teams,  conveyances,  and  by  the  public  generally  as  a  public 
street  and  highway. 

The  question  tendered  for  decision  is  one  purely  of  juris- 
diction. If  the  Railroad  Commission  had  jurisdiction,  its 
judgment  is  conclusive  and  final  under  the  provisions  of  sec- 
tion 65  of  the  Public  Utilities  Act.  If  it  had  no  such  juris- 
diction, then  the  superior  court  had  a  right  to  maintain  the 
action  which  is  now  before  this  court  upon  appeal. 

At  all  the  times  herein  mentioned  the  plaintiff  was,  and 
now  is,  a  municipal  corporation  of  the  sixth  class,  subject 
to  the  general  laws  of  the  state  of  California,  and  is  not 
exercising  any  powers  or  authority  under  a  freeholders' 
charter  as  provided  by  sections  6  and  8  of  article  XI  of  the 
state  constitution,  and  may  exercise  only  the  powers  reserved 
to  cities  and  towns  by  section  23-  of  article  XII  of  said  con- 
stitution, as  follows:  The  enforcement  of  local,  police,  sani- 
tary, and  other  regulations,  other  than  the  fixing  of  rates 
ordinarily  vested  in  cities  and  incorporated  towns.  Upon 
this  provision  of  the  constitution,  section  2694  of  the  Political 
Code,  and  the  case  of  the  City  of  Los  Angeles  v.  Central 
Trust  Co.,  173  Cal.  323,  [159  Pac.  1169],  and  Civic  Center 
Assn.  of  Los  Angeles  v.  Railroad  Com.,  175  Cal.  441,  [166 
Pac.  351],  the  plaintiff  bases  its  argument  for  the  court's 
jurisdiction.  In  the  former  of  these  cases  it  is  held  that  the 
laying  out  and  improvement  of  streets  within  a  city  are 
matters  of  much  greater  concern  to  its  inhabitants  than  to 
the  people  of  the  state  at  large,  and  are  municipal  affairs, 
the  control  of  which  has  always  been  deemed  within  the 
proper  scope  of  municipal  powers.  An  examination  of  that 
case  shows  that  the  municipal  charter  of  Los  Angeles,  adopted 
in  accordance  with  section  6  of  article  XI  of  the  state  con- 
stitution, controlled  the  decision,  as  it  was  held  that  the  city 
charter  of  said  city  was  paramount  to  general  laws  in  respect 
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to  municipal  affairs.  The  concurring  opinion  in  that  case 
foreshadowed  the  development  of  the  law  touching  the  ques- 
tion of  what  was  and  what  was  not  a  municipal  matter,  and 
so  in  the  case  of  the  Civic  Center  Association  we  find  the 
supreme  court  holding  that  the  matter  of  railroad  crossings 
in  cities,  the  building  of  viaducts  or  subways,  etc.,  are  not 
municipal  affairs,  but  are  matters  of  general  state  concern^ 
the  language  of  the  court  being:  **We  are  of  the  opinion 
that  they  come  within  the  latter  designation  (Matters  of 
General  State  Concern) ;  that  they  are  not  proi)erly  munici- 
pal affairs,  but  always  have  been  and  still  are  affairs  prop- 
erly to  be  controlled  and  regulated  by  state  authority  within, 
as  well  as  without,  any  particular  municipality."  It  is  fur- 
ther held  that  where  the  railroad  is  entirely  within  the  city, 
then  such  matters  are  purely  municipal.  But  where  the  rail- 
road  in  question  is  a  part  of  a  system  connecting  distant 
cities  and  states,  then  it  does  not  come  within  such  designa^ 
tion,  because  they  serve  the  people  at  large,  and  are  the 
means  of  communication  between  distant  centers,  and  that  it 
is  not  to  the  best  interest  of  the  state  to  leave  them  subject 
to  the  exclusive  and  unlimited  control  of  every  city  through 
which  they  may  pass,  with  respect  to  construction,  mainte- 
nance, and  operation  of  the  lines  lying  within  such  city,  the 
conclusion  being  reached  in  that  case  that  it  was  the  right  of 
the  legislature,  under  the  constitution,  to  commit  the  regular 
tion  of  such  railroads,  so  far  as  they  operate  within  cities, 
to  the  exclusive  control  of  the  Railroad  Commission;  that 
such  matters  cannot  be  classed  as  a  municipal  affair,  but  as 
matters  of  general  concern,  and  the  legislative  declarations 
on  that  subject  are  paramount  to  any  city  charter.  This 
conclusion,  as  stated  in  that  case,  leaves  the  cities  free  to  lay 
out  streets  and  regulate  the  ordinary  uses  thereof,  but  in- 
stead of  leaving  cities  free  to  exercise  control  when  it  comes 
to  the  railroad  crossing  of  any  street  as  urged  by  counsel 
in  this  case,  it  seems  to  us  to  expressly  limit  the  power  of  the 
city  to  opening  and  controlling  streets  in  the  ordinary  use 
thereof  except  where  they  cross  a  railroad  system,  such  as  is 
involved  in  this  action. 

In  the  case  at  bar  it  is  proposed  to  construct  a  crossing 
where  there  now  exists  eij^ht  railroad  tracks,  including  a 
mnin  line  upon  which  overland  trains  are  operated,  which 
certainly  involves  a  matter  of  much  concern  to  the  entire 
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etate,  in  this,  as  stated  in  the  resolution  closing  the  street 
in  the  first  instance,  and  as  found  by  the  Railroad  Commis- 
sion in  the  second,  it  would  involve  a  matter  of  much  hazard 
and  seriously  interfere  with  the  operation  of  trains.  The 
ability  to  handle  cars  quickly  and  without  delay  at  switching 
centers  is  a  facility  of  utmost  imjmrtance  to  the  uninter- 
rupted transportation  of  freight  and  passengers.  It  may  be 
stated  that  the  increased  hazards  where  so  many  tracks  are 
involved,  and  the  question  of  settling  damages  for  accidents 
occurring  at  such  places,  are  matters  of  general  state  con- 
cern, as  such  items  must  necessarily  enter  into  the  question 
of  fixing  freight  tariffs  and  passenger  fares. 

Section  2694  of  the  Political  Code,  referred  to  in  the 
second  subdivision  of  section  43  of  the  Public  Utilities  Act, 
and  incorporated  therein  so  far  as  applicable,  is  a  provision 
relating  to  procedure,  and  is  not  a  limitation  upon  the  power 
of  the  Railroad  Commission  granted  in  the  first  subdivision 
of  that  section.  When  the  permission  of  the  Railroad  Com- 
mission has  been  granted  to  construct  a  crossing  over  a  rail- 
road, then  the  procedure  set  out  in  the  section  of  the  Political 
Code  referred  to  is  to  be  applied. 

It  is  not  necessary  to  express  any  opinion  as  to  the  validity 
or  regularity  of  the  resolution  passed  by  the  board  of 
trustees  of  the  town  of  Red  Bluff,  but  it  seems  to  me,  from  a 
careful  study  of  its  entire  context,  that  the  word  **  tem- 
porary," therein  used,  was  not  intended  to  be  used  in  the 
limited  sense,  and  should  not  be  held  to  have  been  used  in 
tiie  sense  in  which  that  word  is  ordinarily  employed  when 
granting  a  permit  to  use  a  portion  of  a  street  for  building 
purposes.  In  such  instances,  when  the  purpose  for  which  the 
^ant  is  made  has  ceased  to  exist,  the  grant  itself  may 
properly  be  held  to  have  expired.  The  whole  resolution 
seems  to  show  that  the  purpose  and  intent  of  the  board  of 
trustees  was  an  indefinite  abandonment  or  relinquishment  of 
a  portion  of  Cedar  Street  for  railroad  purposes,  saving  and 
reserving  to  the  city  simply  the  legal  title  to  a  right  of  way 
across  the  premises  involved  for  street  or  highway  purposes. 
The  thought  seems  to  have  been  to  exclude  the  idea  only  of  a 
perpetual  grant,  the  draftsman  of  the  resolution  apparently 
having  overlooked  the  fact  that  as  against  the  police  powers 
of  the  state  the  railroad  company  could  not  have  acquired 
any  legal  title  by  any  adverse  claim. 
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It  may  be  further  stated  that  the  very  nature  of  the  use 
contemplated  a  considerable  period  of  time,  and  was  to  reach 
over  and  extend  into  the  future  until  the  growth  of  the  city 
created  a  necessity  for  a  public  crossing.  It  is  thus  apparent 
that  while  a  highway  as  a  fiction  of  law  has  existed'  over  the 
tracks  of  the  company,  no  highway  and  no  crossing  have 
been  there  since  1902,  and  did  not  exist  as  a  fact  in  1911, 
when  the  Public  Utilities  Act  was  passed  by  the  legislature. 

It  also  appears  from  the  transcript  that  a  number  of 
tracks  have  been  laid  across  Cedar  Street,  over  which  no 
crossing  has  ever  existed.  Under  these  circumstances,  I 
think  that  the  holding  of  the  Railroad  Commission  that  sec- 
tion 43  of  the  Public  Utilities  Act,  immediately  applied  upon 
its  enactment,  was  correct.  Over  all  the  tracks  laid  since 
1902  it  is  unquestionably  the  construction  of  a  new  crossing, 
and  over  the  tracks  that  existed  on  and  prior  to  1902  it  is 
the  construction  of  a  new  crossing  on  the  old  site.  Nothing 
in  the  Public  Utilities  Act  limits  the  right  of  a  town  or  city 
to  lay  out,  ordain,  and  establish  streets  and  highways,  so 
far  as  all  the  legal  steps  leading  up  thereto  are  necessary  to 
be  taken.  But  when  this  has  been  done,  section  43  of  the 
act  lays  hold  upon  the  physical  property  and  gives  to  the 
Railroad  Commission  jurisdiction  to  manage,  direct,  and 
control,  through  its  orders  to  the  railroad  company,  as  to 
what  shall  be  done  with  the  physical  properties.  The  city 
exercises  its  legal  prerogatives;  the  Railroad  Commission 
directs  the  exercise  of  the  physical  activities,  and  this,  I 
think,  is  what  the  word  ''constructed"  means  as  used  in  the 
Public  Utilities  Act 

While  no  California  cases  upon  the  precise  questions  here 
involved  have  been  called  to  our  attention,  in  the  states  of 
New  Jersey,  Connecticut,  and  New  York,  having  a  Public 
Utilities  Act  of  like  wording  with  our  own,  we  find  decisions 
directly  in  point. 

In  Paterson  &  B.  R.  Co.  v.  Mayor  etc.  of  City  of  Paterson, 
81  N.  J.  Eq.  124,  [86  Atl.  68],  the  court  of  chancery  holds: 
**That  the  construction  of  a  highway  within  the  act  of  April 
21,  1911,  providing  that  no  highway  shall  be  constructed 
across  railroad  tracks  at  grade  without  first  obtaining  per- 
mission therefor  from  the  board  of  public  utility  commis* 
sioners,  contemplates  such  grading,  curbing,  flagging, 
planking,  or  other  physical  alteration  or  addition  as  may  be 
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necessary  to  prepare  it  for  use,  and'  the  highway  is  not  con- 
structed by  simply  laying  it  out  on  paper  and  filing  a  map, 
since  construction  implies  performance  of  work;  the  fitting 
of  an  object  for  use  or  occupation  in  the  usual  way,  and  for 
some  distinct  purpose;  to  put  together  the  constituent  parts; 
to  build,  to  fabricate;  to  form  and  to  make,  and  hence  that 
section  applies  to  a  railway  crossing  laid  out  by  ordinance, 
but  not  physically  constructed  prior  to  its  enactment." 

In  the  Paterson  case  a  street  had  been  opened  some  time 
prior  to  May  20,  1908,  in  the  city  of  Paterson,  extending  to 
the  line  of  the  Erie  Railroad  Company;  a  right  of  way  had 
been  acquired  across  the  railroad  premises,  but  no  crossing 
had  been  constructed  ss  a  physical  fact  when  the  Public 
Utilities  Act  went  into  eflfect.  The  act  there,  as  here,  pro- 
vided that  no  highway  shall  be  constructed  across  the  tracks 
of  any  railroad  company  at  grade  .  .  .  without  first  obtain- 
ing therefor  permission  from  the  board.  The  question  to  be 
decided  was.  Did  the  act  apply  under  such  circumstances? 
The  court  answered  in  the  affirmative,  holding  that  the  con- 
struction meant  the  physical  work  and  was  under  the  juris- 
diction of  the  utility  commission,  the  consent  of  which  must 
first  be  had,  even  though  the  highway  had  theretofore  been 
created  as  a  matter  of  law. 

In  the  case  of  New  York  <&  N.  E.  B.  Co.  v.  Waterbury,  55 
Conn.  19,  [10  Atl.  162],  having  a  similar  act,  the  court  held 
**that  the  statute  rendered  the  construction  of  a  grade  cross- 
ing illegal,  although  the  highway  had  been  laid  out  and  waa 
partially  constructed  before  the  passage  of  the  act."  In 
considering  the  statute  the  court  said:  ''It  means  that 
although  a  highway  may  have  been  previously  laid  out,  par- 
tially constructed,  and  even  built  upon,  if  it  has  not  actually 
been  completed  for  public  use  across  the  rails  of  the  railway, 
such  crossing  shall  not  thereafter  be  made." 

The  court  further  said:  ''This  peremptory  arrest  of  the 
completion  of  a  highway  lawfully  commenced  is  a  seeming 
interference  with  the  rights  of  individuals  and  of  the  public, 
but  only  is  seeming;  in  fact,  such  crossings  are  public  nui- 
sances, dangerous  to  human  life,  and  no  man  has  a  vested 
interest  in  the  creation  or  continuance  of  such  a  nuisance." 

In  New  York  Cent  etc.  B.  B.  Co.  v.  City  of  Buffalo,  200 
N.  Y.  113,  [93  N.  E.  520],  the  court  of  appeals,  in  an  action 
brought  to  enjoin  the  city  of  Buffalo  from  the  physical  con- 
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struction  of  a  crossing  over  a  railroad  which  had  been  laid 
out,  and  the  right  to  construct  the  crossing  having  been 
obtained  some  years  before  the  passage  of  the  utility  act, 
but  the  work  not  having  been  in  fact  done,  held:  ''That  the 
city  should  be  enjoined  from  extending  the  street  or  avenue 
across  the  tracks  of  the  railway  company  until  it  had 
secured  the  determination  by  the  Public  Service  Commission 
as  to  whether  such  avenue  should  be  constructed  over  or 
under  said  railroad  or  at  grade,  and  the  manner  in  which 
such  crossing  should  be  constructed,  thus  declaring  the  para- 
mount jurisdiction  of  the  Public  Service  Commission  over  a 
situation  which  had  been  created  before  its  establishment, 
and  holding  that  the  municipal  corporation  had  not  acquired 
any  vested  right  as  against  the  subsequently  declared  public 
policy  of  the  state." 

In  the  state  of  Pennsylvania,  where  the  Public  Utilities 
Act  reads:  **A11  crossings  hereafter  established,*'  etc.,  a 
different  ruling  has  been  made. 

In  Ligonier  Valley  B.  B.  Co.  v.  Latrohe,  216  Pa.  221,  [65 
Atl.  548],  the  court  held:  "That  inasmuch  as  the  highway, 
including  the  crossing,  had  been  laid  out  and  established 
before  the  statute  of  1901  was  passed,  the  statute  did  not 
apply." 

In  speaking  of  this  case,  the  New  Jersey  court  expressly 
disavowed  the  reasoning  of  the  Pennsylvania  court  unless 
there  was  a  clear  distinction  between  the  word  "construct" 
and  the  word  "establish." 

An  examination  of  the  definitions  of  the  word  "esti^lish," 
as  found  in  16  Cyc.  591,  shows  that  this  distinction  may 
very  properly  be  drawn,  as  the  words  "construct"  and  "es- 
tablish" are  much  different  in  their  applications.  The  word 
"establish"  includes  the  idea  to  institute,  to  ordain,  to  pass, 
to  decree,  to  enact ;  to  enact  or  decree  by  authority,  etc.  It 
is  also  there  further  stated,  after  giving  a  number  of  addi- 
tional definitions,  that  there  are  few  words  which  furnish 
more  room  for  argument  than  the  word  "establish."  The 
word  "construct"  or  "constructed,"  as  found  in  the  New 
Jersey,  Connecticut,  New  York,  and  California  statutes,  has 
a  definite  and  distinct  meaning,  and,  as  stated  by  the  New 
Jersey  court,  refers  specifically  to  the  putting  together  of 
the  materials  or  constituent  elements  constituting  the  physi- 
cal crossing  itself. 
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In  line  with  the  decisions  of  the  courts  which  I  have  cited, 
I  think  it  should  be  held  that  the  Public  Utilities  Act  laid 
hold  upon  the  physical  properties  belonging  to  the  railroad 
companies  just  as  it  found  them  on  the  day  the  act  became 
effective,  and  that  jurisdiction  then  vested  exclusively  in  the 
Railroad  Commission  over  all  questions  involved  in  this 
action. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  5,  1920. 

All  the  Justices  concurred. 


[Ciy.  No.  3022.    First  AppeUate  BiBtrict,  Diviflioii  One. — ^December  10, 

1919.] 

D.  P.  LAWSON,  Respondent,  v.  H.  C.  W.  STEINBECK 
et  al.,  Defendants;  H.  C.  W.  STEINBECK,  AppeUant. 

[1]  Agency — Pubchask  of  Livestock — SurnciENCT  or  Evdencb. — 
An  agency  sufficient  to  charge  the  principal  for  the  purchase  price 
of  livestock  is  shown  by  evidence  that  the  principal  and  agent  en- 
tered into  an  agreement  to  the  effect  that  the  principal  would  pay 
the  owner  for  all  livestock  purchased  hy  the  agent  and  shipped  to, 
and  received  hj,  the  principal,  and  that  the  principal  would  honor 
drafts  drawn  hy  the  agent  upon  him,  in  favor  of  the  seller,  in 
payment  for  the  livestock  so  purchased  and  shipped  to  and  re- 
ceived by  him,  the  agreement  further  providing  that  the  principal 
would  slaughter  or  otherwise  dispose  of  the  livestock,  and,  after 
dedu<Sting  from  the  proceeds  thereof  the  freight,  handling  charges, 
and  commission  for  handling  the  same,  together  with  the  cost  of 
such  livestock,  would  credit  the  balance  of  the  proceeds  to  the 
agent. 

[2]  Id, — ^Action  to  Recovee  Purchase  Pbice  of  Livestock — Findings 
— Appeal — Insufficient  Specification  of  Error. — On  appeal  from 
a  judgment  in  favor  of  the  plaintiff  in  an  action  against  the  prin- 
cipal to  recover  the  purchase  price  of  certain  livestock  purchased 
by  an  agent,  a  contention  that  "Findings  I  and  III  of  a  delivery 
(not  a  sale)   of  the  livestock  on  certain  unpleaded  representations, 

1.    Proof  of  agency  by  evidence  of  similar  acts  by  alleged  agent, 
aote,  17  L.  a.  A.  (N.  a)  219. 
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were  likewise  outside  of  the  issues,"  without  anj  citation  of  an- 
thoritj,  or  any  argument,  will  not  be  eonsidered  by  the  appellate 
court. 

[3]  Id. — Sufficiency  of  Fxndings. — In  such  an  action  it  is  not  essen- 
tial that  the  trial  court  shall  specifically  find  that  the  allegations 
of  the  complaint  are  true,  or  that  the  allegations  of  the  answer  are 
untrue,  where  there  are  specific  and  definite  findings  as  to  what  the 
facts  raised  by  each  issue  are,  as  shown  by  the  evidence. 

[4]  Id. — Evidence—Conversations  of  Plaintiff  With  Agent  Admis- 
sible.— ^In  an  action  against  a  principal  to  recover  the  purchase 
price  of  certain  livestock,  the  testimony  of  the  plaintiff  as  to  con- 
versation had  with  the  alleged  agent  regarding  the  sale  of  the 
cattle  is  admissible  to  show  that  plaintiff  dealt  with  the  latter  aa 
the  assumed  agent  of  the  defendant,  and  that  he  understood  that 
he  was  dealing  with  him  as  an  agent  andi  not  as  a  principaL 

[5]  Id, — Deposition  Taken  and  Read  by  Stipulation — ^Waiveb  of 
CJoDE  Objections. — A  deposition  taken  and  read  at  a  trial  by 
stipulation  that  the  same  should  be  used  ''with  like  effect  as  though 
legal  notice  had  been  given/'  is  not  subject  to  the  objections  per- 
mitted by  the  Code  of  Civil  Procedure. 

[6]  Id. — Admissibility  of  Answers  Made  Before  Correction  of 
Deposition. — It  is  not  error  to  permit  the  plaintiff  to  put  in  evi- 
dence the  answers  made  by  the  defendant  on  the  taking  of  his 
deposition  prior  to  his  having  corrected  the  same.  Such  answers 
are  the  proper  subject  of  cross-examination. 

[7]  Id. — Evidence  as  to  Other  Deals  Inadmissible  to  Disprove 
Agency. — In  an  action  to  recover  the  purchase  price  of  two  speeifie 
lots  of  cattle  alleged  to  have  been  purchased  by  the  defendant, 
through  a  third  person  acting  as  his  agent,  evidence  as  to  the 
method  of  payment  of  drafts  drawn  by  the  latter  on  the  defendant 
for  other  cattle  and  as  to  the  entire  course  of  dealings  between  the 
two,  is  not  admissible  to  prove  that  such  third  person  was  not 
defendant's  agent  in  dealing  with  the  pkdntiff. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Ala- 
meda County.    Dudley  KinsoU,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  E.  Rode  for  Appellant. 

B.  Clarence  Ogden  and  W.  D.  L.  Hdd  for  Respondent. 

WASTE,  P.  J.— This  action  was  brought  by  plaintiff 
to  recover  eight  hundred  dollars,  for  hogs  alleged  to  have 
been  sold  by  plaintiff  in  one  lot,  and  $825  for  cattle  sold  by 
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him  in  another  lot,  to  defendants  Steinbeck  and  Moore,  it 
being  particularly  alleged  that  Moore  was  authorized  by 
Steinbeck  to  act  as  Steinbeck's  agent  in  making  said  pur- 
chases. Steinbeck  answered,  denying  the  purchase  of  the 
stock,  and  also  denying  that  Moore  was  at  any  time  his  agent 
in  the  matter.  No  proceedings  were  taken  in  the  trial 
against  Moore,  and  plaintiff  had  judgment  against  Steinbeck, 
from  which  judgment  this  appeal  is  taken. 

[1]  The  lower  court  found  that  prior  to  any  of  the  trans- 
actions  had  between  plaintiff  and  Moore,  Steinbeck  and 
Moore  had  entered  into  an  agreement,  to  the  effect  that 
Steinbeck  would  pay  the  owner  for  all  livestock  purchased 
by  Moore  and  shipped  to,  and  received  by,  Steinbeck,  and 
that  he,  Steinbeck,  would  honor  drafts  drawn  by  Moore  upon 
Steinbeck,  in  favor  of  the  seller,  in  payment  for  the  live- 
stock 80  purchased  and  shipped  to  and  received  by  him. 
The  agreement  also  provided  that  Steinbeck  would  slaughter 
or  otherwise  dispose  of  the  livestock,  and,  after  deducting 
from  the  proceeds  thereof  the  freight,  handling  charges,  and 
commission  for  handling  the  same,  together  with  the  cost  of 
such  livestock,  would  credit  the  balance  of  the  proceeds  to 
Moore.  This  agreement,  the  court  found,  was  in  full  force 
and  effect  during  the  negotiations  between  the  plaintiff  and 
Moore,  and  the  livestock  purchased  by  Moore  from  plaintiff 
and  shipped  to  Steinbeck  was  received  by  the  latter  subject 
and  pursuant  to  the  terms  and  conditions  thereof.  Appel- 
lant attacks  these  findings  as  being  without  the  issues,  con- 
tending that  by  the  allegations  of  the  complaint  and  by  the 
testimony  plaintiff  was  seeking  to  hold  defendant  Steinbeck 
liable  for  obligations  incurred  through  the  agency  of  Moore, 
whereas  the  findings,  he  contends,  **can  be  reasonably  con- 
strued only  as  a  finding  that  Moore  purchased  the  livestock 
as  principal."  The  evidence,  as  we  construe  it,  supports  and 
fully  warrants  the  court's  finding.  It  is,  therefore,  plain,  so 
far  as  this  phase  of  the  case  is  concerned,  that  the  plaintiff 
was  entitled  to  judgment,  for  the  circumstances  of  the  case 
at  bar  are  similar  to  those  considered  in  Thomas  v.  Moody^ 
57  Cal.  215,  which  facts  the  court  held  constituted  an  agency 
BuiBcient  to  charge  the  defendant. 

[2]  Appellant's  contention  that  ''Findings  I  and  III  of 
a  delivery  (not  a  sale)  of  the  livestock  on  certain  unpleaded 
representations,  were  likewise  outside  of  the  issues,"  thus 
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meagrerly  stated,  without  any  citation  of  authority,  or  any 
ar^ment,  will  not  be  considered  by  us.  {Dore  v.  Southern 
Pacific  Co,,  163  Cal.  182,  199,  [124  Pac.  817] ;  Duncwn  v. 
Ramish,  142  Cal.  686,  689,  [76  Pac.  661].) 

[3]  Appellant  next  contends  that  the  court  failed  to  find 
on  the  issues  as  to  the  alleged  sale  and  delivery  of  the  live- 
stock, and  as  to  Moore's  agency  in  the  transaction.  The 
findings  on  these  issues  are  not  that  the  allegations  of  the 
complaint  are  true,  and  do  not  in  so  many  words  find  the 
allegations  of  the  answer  to  be  untrue.  They  are,  however, 
specific  and  definite  as  to  what  the  facts  raised  by  each  issue 
really  were,  as  shown  by  the  evidence.  This  is  sufficient. 
It  is  not  necessary  that  the  facts  found  shall  be  in  any  par- 
ticular form,  or  follow  the  pleadings.  The  law  is  complied 
with  if  the  truth  or  falsity  of  each  material  allegation  in 
issue  can  be  demonstrated  from  the  findings.  {MUlard  v. 
Supreme  CounoU,  81  Cal.  340,  342,  [22  Pac.  864].)  If  the 
findings,  taken  together,  are  such  that  the  court  can  say  that 
the  ultimate  facts  necessarily  result  therefrom,  they  are  suffi- 
cient.    {Mott  V.  Emng,  90  Cal.  231,  235,   [27  Pac.  194].) 

The  appellant  argues  that  several  of  the  findings  are  not 
supported  by  the  evidence.  An  examination  of  the  record 
discloses  that  findings  II  and  IV,  to  the  effect  that  Stein- 
beck accepted  the  livestock  purchased  by  Moore,  is  amply  sup- 
ported  by  testimony  of  Steinbeck  himself  and  his  manager, 
Lorey.  Finding  V,  that  Steinbeck  received  the  entire  pro- 
ceeds from  the  sale  and  disposition  of  the  livestock,  and, 
after  making  the  deductions  provided  for  in  his  agreement 
with  Moore,  applied  the  balance  thereof  upon  an  indebted- 
ness owing  from  Moore  to  Steinbeck,  is  fully  supported  by 
the  word  of  Steinbeck  himself,  when  he  testified,  **I  sold 
these  hogs,  and  steers,  and  heifers,  and  applied  the  proceeds 
to  Mr.  Moore's  account  to  offset  his  debt  to  me."  An  ap- 
parent inconsistency  in  this  finding,  as  to  what  constituted 
the  balance  of  the  proceeds  applied  to  Moore's  indebtedness, 
is  immaterial  and  in  no  way  affects  the  conclusion  reached 
by  the  lower  court.  The  phrase,  **  including  the  cost  of  such 
livestock,"  appears  to  have  been  inserted  in  the  wrong  place. 
Finding  VI,  as  to  the  agreement  made  between  Steinbeck 
and  Moore,  prior  to  the  purchase  of  the  cattle  by  the  latter, 
is  conclusively  established  by  the  testimony  of  Steinbeck  and 
others. 
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Appellant's  contention  that  the  findings  do  not  8ap]>ort  the 
judgment  is  equally  lacking  in  merit.  {Thomcts  y.  Moody, 
supra.) 

[4]  Appellant's  claim  that  the  court  committed  error  in 
the  admission  of  testimony  rests  upon  his  mistaken  view  as 
to  the  theory  ui>on  which  the  case  was  tried  and  the  effect 
to  be  given  to  the  court's  findings.  The  testimony  of  plain- 
tiff Lawson,  as  to  the  conversation  he  had  with  Moore  regard- 
ing the  sale  of  the  cattle,  was  not  admitted  until  after  the 
deposition  of  defendant  Steinbeck  had  been  read,  from  which 
the  trial  court  held  it  appeared  that  an  agency  between 
Steinbeck  and  Moore  might  exist.  Furthermore,  the  declara- 
tions of  Moore  at  that  time  were  admissible  upon  another 
theory.  It  was  proper  to  show  that  plaintiff  dealt  with 
Moore  as  an  assumed  agent  of  Steinbeck,  not  for  the  purpose 
of  proving  Moore's  agencjy  or  its  extent,  but  to  show  that  the 
plaintiff  understood  he  was  dealing  with  Moore  as  an  agent 
and  not  as  a  principal.  (Smnnerton  v.  Argonaut  Land  etc. 
Co.,  112  Cal.  375,  379,  [44  Pac.  719] ;  BergiJioldt  v.  Porter 
Bros.,  114  Cal.  681,  689,  [46  Pac.  738].) 

[5]  The  deposition  of  Steinbeck,  the  admission  of  which 
appellant  objected  to,  and  which  he  moved  to  strike  out,  was 
taken  and  read  at  the  trial  by  stipulation  that  same  should 
be  used  ''with  like  effect  as  though  legal  notice  had  been 
given."  It  was,  therefore,  not  subject  to  objections  per- 
mitted by  the  Code  of  Civil  Procedure  (People  v.  Orundell, 
75  Cal.  301,  305,  [17  Pac.  214] ),  but  is  governed  by  the  stipu- 
lation and  not  by  the  statutory  provision.  (Robinson  v. 
PlacervUle  etc.  R.  R.  Co.,  65  Cal.  263,  [3  Pac.  878].) 
[6]  The  court  did  not  commit  error  in  permitting  the  plain- 
tiff to  put  in  evidence  the  answers  made  by  defendant  Stein- 
beck on  the  taking  of  his  deposition  prior  to  his  having 
corrected  the  same.  Such  answers  were  the  proper  subject 
of  cross-examination.  The  objection  that  the  deposition  was 
read  in  evidence  by  the  plaintiff,  and  that  in  seeking  to  show 
defendant's  answers  made  before  correcting  the  deposition, 
plaintiff  was  attempting  to  discredit  his  own  witness,  was  of 
no  force.  (Code  Civ.  Proc,  sec.  2055).  [7]  The  court 
correctly  sustained  the  objection  of  plaintiff  to  the  endeavor 
of  defendant  to  prove  the  method  of  payment  of  drafts 
drawn  by  Moore  for  other  cattle  than  the  two  lots  concerned 
in  the  instant  case.    In  order  to  disprove  plaintiff's  conten- 

44  OaI.  App.- 
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tion  that  Moore  was  Steinbeck's  agent  in  dealing  with  plain- 
tiff, defendant  sought  to  go  into  the  entire  course  of  dealings 
between  the  two,  which  evidence  the  court  rightly  held  to  be 
immaterial. 

The  judgment  is  affirmed. 

Kerrigan,  J.,  and  Richards,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  5,  1920. 

All  the  Justices  concurred. 


[Civ.  No.  3076.    First  Appellate  District,  Division  One. — December  10, 

1919.] 

JOSEPH  LAWRENCE,  Respondent,  v.  GEORGE  M.  WIL- 
SON et  al..  Defendants;  HERMAN  DETELS  et  al.. 
Appellants. 

[1]  Trusts— Support  and  Maintbnanob  of  Grantor  and  Husbani>— 
Power  to  Mortgage — Termination  of. — ^Where  a  deed  of  trust  pro- 
vides that  the  trustee  is  to  hold  the  trust  property  during  the  life 
of  the  grantor  and  her  husband  and  the  survivor  of  them,  and 
during  said  period  to  receive  the  rents  and  profits  and  apply  the 
same  to  the  use  of  said  grantor  and  her  husband  during  their  lives, 
and  upon  the  death  of  the  survivor  of  them  to  convey  said  prop- 
erty to  certain  named  children,  a  further  provision  authorizing  the 
trustee  to  mortgage,  lease,  or  sell  the  said  property  in  case  the  rents 
and  profits  shall  be  insufficient  to  pay  for  the  maintenance  of  said 
grantor  and  her  husband  while  they  live  and  to  hold  or  invest  or  ap- 
ply the  proceeds  to  the  support  and  maintenance  of  the  grantor  and 
her  husband  "while  they  both  live,"  must  be  construed  as  authoris- 
ing the  trustee  to  encumber  the  property  at  any  time  during  the 
life  of  the  grantor  and  her  husband  and  the  survivor  of  them. 

[2]  Id. — Loan  st  Husband  to  Wife,  as  Trustee — ^Mortgage  as 
Security — ^Validity  of. — Where  a  wife,  as  trustee,  is  authorized  to 
mortgage  the  trust  property  as  security  for  a  loan,  her  husband 
may  make  her  a  loan  of  community  money,  taking  a  mortgage  on 
the  trust  property  as  security,  so  long  as  the  transaction  is  fair 
and  conducted  in  the  fullness  of  good  faith,  and  where  such  loan 


Digitized  by  VjOOQ IC 


Dee.  1919.]  Lawrence  v.  Wilson.  691 


is  not  paid  lie  is  entitled  to  foreclose  his  mortgage  on  the  prop- 
erty. 

[3]  Husband  and  Wife — Community  Funds — Interest  of  "Wife. — ^The 
interest  which  the  wife  has  in  community  funds  is  not  a  Tested 
interest,  but  a  mere  expectancy. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Marin  County.    Edgar  T.  Zook,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  L.  Nagle  and  P.  B.  Nagle  for  Appellants. 

S.  Laz  Lansburgh  for  Respondent. 

RICHARDS,  J. — This  was  an  action  to  foreclose  a  mort- 
gage executed  by  one  Mabel  Lawrence  to  the  plaintiff,  her 
husband. 

The  facts  of  the  case,  concerning  which  there  is  no  mate- 
rial dispute,  may  be  briefly  stated  as  follows:  On  the  tenth 
day  of  July,  1914,  Elizabeth  Wilson,  who  was  the  mother  of 
said  Mabel  Lawrence,  executed  to  her  a  deed  of  trust  cover- 
ing the  property  involved  in  this  action,  wherein  she  was 
directed,  as  such  trustee,  to  hold  said  property  in  trust  dur- 
ing the  life  of  the  grantor,  Elizabeth  Wilson,  and  her  hus- 
band, Peter  S.  Wilson,  and  the  survivor  of  them,  and  during 
said  period  to  receive  the  rents  and  profits  of  said:  property 
and  apply  the  same  to  the  use  of  said  Elizabeth  Wilson  and 
her  said  husband  during  their  lives,  and  upon  the  death  of 
the  survivor  of  them  to  convey  said  property  in  fee  simple 
to  certain  children  of  said  Elizabeth  Wilson  and  her  hus- 
band in  equal  proportions  as  tenants  in  common  thereof,  it 
being  provided  that  if  any  of  said  children  be  dead  at  the 
time  set  for  said  conveyance  by  the  trustee  the  share  of  such 
deceased  child  should  be  conveyed  in  equal  shares  to  his  or 
her  children;  and  if  there  were  no  children  of  such  deceased 
child,  then  such  share  was  to  be  equally  divided  among  the, 
other  surviving  children  of  said  Elizabeth  Wilson.  The  deed 
of  trust  further  contained  the  following  provision:  **Li  case 
in  the  judgment  of  said  trustee  under  said  deed  of  trust  the 
rents  and  profits  of  said  real  estate  should  be  insufficient  to 
pay  for  the  maintenance  of  the  said  Elizabeth  M.  Wilson  and 
her  said  husband  while  they  live,  the  said  trustee  was  thereby 
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empowered  to  mortgage,  lease  or  sell  the  said  real  property 
or  any  part  thereof,  and  to  hold  or  invest  or  apply  the  proceeds 
to  the  support  and  maintenance  of  the  said  Elizabeth  M. 
Wilson  or  her  said  husband  while  they  both  lived.'*  It  fur- 
ther appears  from  the  evidence  that  Elizabeth  Wilson  died 
intestate  on  January  1,  1915,  and  that  her  husband,  Peter 
S.  Wilson,  died  testate  on  September  9,  1916,  and  that  Mary 
Wilson,  one  of  the  children  of  Elizabeth  and  Peter  S.  Wilson 
named  in  said  deed  of  trust,  died  on  June  25,  1916,  leaving 
at  the  time  of  her  death  six  surviving  minor  children,  who 
are  joined  as  defendants  in  this  action.  On  the  11th  of 
March,  1916,  after  the  death  of  Elizabeth  Wilson,  the 
grantor  in  said  deed  of  trust,  but  while  her  husband,  Peter 
S.  Wilson,  was  still  living,  Mabel  Lawrence  borrowed  from 
her  husband,  Joseph  Lawrence,  the  plaintiflP  herein,  the  sum 
of  one  thousand  eight  hundred  dollars,  for  which  she  gave 
her  promissory  note,  which  was  also  signed  by  Qeorge  M. 
Wilson  and  Daniel  T.  Wilson,  the  two  sons  of  Elizabeth  M. 
Wilson  named  in  said  deed  of  trust,  which  said  promissory 
note  was  secured  by  a  mortgage  executed  by  said  Mabel  Law- 
rence, as  trustee,  upon  the  trust  property.  This  loan  being 
unpaid  the  present  action  was  instituted  for  the  foreclosure 
of  said  mortgage,  the  surviving  children  and  the  above- 
named  grandchildren  of  Elizabeth  and  Peter  S.  Wilson  being 
joined  with  the  said  mortgagor  as  parties  to  the  action. 

It  was  alleged  in  the  complaint  herein,  and  proven  at  the 
trial,  that  said  Mabel  Lawrence,  '*  having  determined  that  in 
her  judgment  the  rents  and  profits  of  the  said  real  property 
were  insufficient  to  pay  for  the  maintenance  of  said  Peter  S. 
Wilson,  borrowed  of  and  from  this  plaintiflE,  and  this  plain- 
tiff  then  loaned  to  her,  the  sum  of  one  thousand  eight  hun- 
dred dollars."  The  defendants,  Mabel  Lawrence,  Daniel  T. 
Wilson,  and  Qeorge  M,  Wilson,  defaulted,  but  the  remaining 
defendants,  consisting  chiefly  of  the  above-named  grand- 
children of  Elizabeth  and  Peter  S.  Wilson,  appeared  and  pre- 
sented several  defenses  to  said  action,  and  the  cause  went  to 
trial  upon  the  issues  thus  tendered.  At  the  conclusion  of 
the  trial  findings  were  waived  by  the  respective  parties,  and 
the  court  thereupon  made  and  entered  its  decree  of  fore- 
closure, by  which  the  issues  in  the  case  were  determined  in 
favor  of  the  plaintiff,  and  a  decree  was  entered  in  accordance 
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with  the  prayer  of  his  complaint,  and  it  is  from  such  decree 
that  this  appeal  has  been  taken. 

There  are  two  main  contentions  urged  by  the  appellants 
upon  this  appeal.  The  first  of  these  is  that  under  Uie  terms 
of  the  trust  conveyance  above  quoted  the  trustee  had  no 
X)ower  to  make  the  mortgage  in  question,  for  the  reason  that, 
as  claimed  by  the  appellants,  her  power  so  to  do  was  limited 
to  a  time  when  Elizabeth  Wilson,  the  grantor  in  said  deed 
of  trust,  and  her  husband,  Peter  S.  Wilson,  were  both  living. 
This  contention  is  predicated  upon  that  portion  of  the  clause 
in  said  deed  of  trust  above  quoted,  wherein  said  trustee  was 
directed  to  hold  or  invest  or  apply  the  proceeds  derived  from 
any  mortgage,  lease  or  sale  of  the  trust  property  **to  the 
support  and  maintenance  of  said  Elizabeth  M.  Wilson  or  her 
said  husband  while  fhey  both  live.*' 

[1]  If  this  excerpt  from  the  provision  of  said  deed  of 
trust  above  set  forth  stood  alone,  it  might  suffice  to  justify 
the  construction  which  the  appellants  seek  to  have  placed 
upon  said  trust  conveyance;  but  when  the  entire  clause  in 
said  deed  of  trust  from  which  said  excerpt  is  taken  is  con- 
sidered, it  would  seem  to  be  entirely  plain  that  the  purpose 
for  which  the  trustee  was  vested  with  the  title  to  said  prop- 
erty and  was  also  vested  with  the  power  to  encumber  the 
same  was  to  provide  means  for  the  support  and  maintenance 
of  her  father  and  mother  so  long  as  either  of  them  should 
live.  This  express  intent  is  to  be  derived  from  the  portion 
of  said  clause  above  quoted  and  of  the  clause  therein  which 
precedes  the  same;  and  this  being  so,  to  hold  that  the  trustee 
was  invested  with  the  title  to  the  property  in  question  for 
the  purpose  of  applying  the  rents  and  profits  thereof  to  the 
uses  of  her  father  and  mother  during  their  lives  and  the  life 
of  the  survivor  of  them,  and  in  the  event  such  rents  and 
profits  were  insufficient  for  such  purpose  to  mortgage,  lease, 
or  sell  said  property  in  order  to  effectuate  the  same,  and  yet 
to  so  construe  the  terms  of  said  trust  deed  as  to  restrict  these 
powers  of  the  trustee  to  a  time  during  which  Elizabeth  M. 
Wilson  and  her  husband  were  both  living  would  be  to  place 
upon  the  foregoing  clause  in  said  trust  deed  a  construction 
entirely  inconsistent  with  the  apparent  purposes  of  the 
instrument  taken  as  a  whole,  and  would  be  to  defeat  one  of 
its  beneficent  purposes,  namely,  that  of  providing  for  the 
care  and  maintenance  of  the  surviving  parent  of  said  trustee. 
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We  hold,  therefore,  that  this  contention  on  the  part  of  the 
api>ellants  is  without  merit. 

[2]  The  next  and  final  contention  of  the  appellants  is 
'that  Mabel  Lawrence,  the  trustee  named  in  said  deed  of  trust, 
had  no  power  to  make  the  note  and  mortgage  in  question  to 
her  husband  for  a  loan  of  community  funds  to  her  as  such 
trustee,  and  that  her  said  hu*and,  as  the  mortgagee  named 
in  said  mortgage,  could  not  engage  in  the  transaction  of 
loaning  community  funds  to  his  wife  in  the  capacity  of  such 
trustee,  since  the  said  trustee,  in  borrowing  said  money  and 
in  giving  said  note  and  mortgage,  was  practically  loaning 
to  herself  as  trustee  moneys  in  which  she  had  a  vested  inter- 
est arising  out  of  the  fact  that  they  were  the  community 
funds  of  her  husband  and  herself,  and  also,  since  the  hus- 
band, in  attempting  to  loan  the  moneys  of  himself  and  wife  to 
the  latter  as  the  trustee  of  certain  property  to  be  taken  as 
security  for  said  loan,  was  in  substance  and  effect  engaging 
in  a  transaction  which  the  rules  of  equity  governing  the 
administration  of  trusts  would  not  permit  to  be  sustained. 

This  contention  in  either  of  its  phases  is  without  substantial 
merit,  since  the  record  shows  that  the  trustee,  before  attempt- 
ing to  borrow  the  money  in  question  from  her  husband,  made 
an  earnest  endeavor  to  secure  the  needed  funds  for  the  sup- 
port of  her  surviving  parent  from  other  sources,  and  it  was 
only  after  it  was  found  to  be  impossible  so  to  do  that  she 
applied  to  her  husband  for  the  loan  of  said  money.  The 
record  further  shows  that,  while  it  seems  to  be  conceded 
that  the  money  which  the  plaintiff  loaned  to  said  trustee  was 
community  property,  the  transaction  was  in  every  respect 
fair  and  open.  [3]  The  interest  which  the  wife  had  in 
these  community  funds  was  not  at  the  time  said  loan  was 
made  a  vested  interest,  but  was  a  mere  expectancy  under  the 
authority  of  Spreckels  v.  Spreckels,  116  Cal.  339,  [58  Am, 
St.  Rep.  170,  36  L.  R.  A.  497,  48  Pac.  228] ;  Spreckels  v. 
Spreckels,  172  Cal.  780,  [158  Pac.  537] ;  Estate  of  Moffatt, 
153  Cal.  360,  [20  L.  R.  A.  (N.  S.)  207,  95  Pac.  653].  Under 
the  law  as  it  existed  when  said  loan  was  made  the  husband 
had  full  control  of  the  community  property,  and  could  loan 
the  same  to  any  person,  and  even  to  his  wife  personally  or 
in  the  capacity  of  a  trustee,  so  long  as  the  transaction  was 
fair  and  conducted  in  the  fullness  of  good  faith.  From  the 
record  herein  there  is  nothing  which  appears  to  indicate  that 
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this  transaction  between  husband  and  wife  was  not  conducted 
in  the  fullness  of  good  faith,  and  there  is  no  reason,  there- 
fore, for  holding  that  it  should  be  frowned  upon  by  a  court 
of  equity,  or  that  the  plaintiflP,  having  loaned  his  money  and 
having  taken  a  mortgage  to  secure  the  payment  thereof,  was 
not  entitled  to  all  the  remedies  in  the  way  of  foreclosure  of 
such  mortgage  which  were  awarded  him  by  the  decree  of  the 
trial  court  herein. 

No  error  appearing  in  the  record,  the  judgment  is  affirmed. 

Kerrigan^  J.,  and  Waste,  P.  J.,  concurred. 


[Civ.  No.  3123.    First  Appellate  District,  IMvision  Two. — ^December  10, 

1910.] 

J.  C.  McRIULLEN  et  al.,  Respondents,  v.  L.  M.  DAVEN- 
PORT,  AppeUant, 

[1]  Negligence — Collision  op  Automobile  and  Pedestrian — Action 
FOB  Damages — Contributory  Neougengx — Evidence.  —  In  this 
action  by  a  husband  and  wife  for  damages  for  personal  injuries 
to  the  wife  caused  by  being  struck  by  an  automobile  driven  by 
the  defendant  while  crossing  a  city  street,  the  wife  was  not  guilty 
of  contributory  negligence  as  a  matter  of  law,  but  the  question 
was  one  for  the  jury,  and  the  admitted  physical  facts  and  the  tes- 
timony of  the  plaintiffs  were  sufficient  to  warrant  the  jury  in 
finding  that  there  was  no  contributory  negligence  on  the  part  of  the 
wife. 

[2]  Id. — Pedestrian  Crossing  Street— Rights  and  Duty  of. — Where 
such  injured  party,  after  having  passed  the  center  of  the  street, 
turned  and  looked  in  the  direction  from  which  the  automobile  which 
struck  her  came  and  ascertained  that  apparently  there  was  no  danger, 
it  was  not  negligence  on  her  part  to  turn  and  look  ahead  of  her  as 
she  proceeded  across  the  street.  She  had  a  right  to  expect  that 
an  automobile  would  not  suddenly  emerge  from  a  concealed  position 
within  fifty  feet  of  her,  going  at  a  speed  of  over  twenty  miles  an 
hour,  and  without  sounding  any  warning,  strike  her  within  less  than 
fifty  feet  from  the  point  where  it  emerged  into  view. 

fi.  Reciprocal  duty  of  operator  of  automobile  and  pedestrian  to 
use  care,  notes,  38  L.  B.  A.  (N.  S.)  487;  42  L.  B.  A.  (N.  8.)  1187; 
51  L.  R.  A.  (K.  S.)   990. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.     Charles  Monroe,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

M.  M.  Meyers  and  Leslie  E.  Glawson  for  Appellant 

Davis,  Eemp  &  Post  for  Bespondents, 

LANGDON,  P.  J.— This  is  an  appeal  by  the  defendant 
from  a  judgment  against  him  for  $1,250  in  an  action  for 
damages  sustained  by  reason  of  personal  injuries  suffered  by 
Catherine  McMuUen.  The  injuries  were  caused  by  being 
struck  by  an  automobile  driven  by  the  defendant.  The  auto- 
mobile was  being  driven  along  East  Fourth  Street,  in  the 
city  of  Los  Angeles,  at  its  intersection  with  Mott  Street,  at 
about  7  o'clock  in  the  evening.  The  plaintiffis,  husband  and 
wife,  were  walking  on  the  easterly  sidewalk  of  Mott  Street, 
going  south.  About  the  time  the  plaintifiBs  reached  the 
northerly  side  of  East  Fourth  Street,  a  street-car  approached 
from  the  west,  coming  easterly  along  the  southerly  track  (the 
track  farthest  from  the  plaintiffs)  of  the  street-car  line  on 
East  Fourth  Street,  and  defendant  approached  Mott  Street 
coming  in  the  same  direction  on  the  southerly  side  of  the 
street  and  on  the  southerly  side  of  the  street-car  track. 
East  Fourth  Street,  it  is  stipulated,  is  at  that  point  about 
eighty  feet  wide,  including  the  sidewalks  on  each  side,  and 
Mott  Street  is  about  fifty  feet  wide.  There  was  a  light  at 
the  intersection  of  the  streets  and  it  was  sufficiently  light  to 
see  clearly.  It  appears  that  the  automobile  was  hidden  from 
the  view  of  the  plaintiffs  up  to  the  time  the  car  stopped  on 
the  west  side  of  Mott  Street — and  at  that  point  the  automo- 
bile passed  the  car  and  crossed  the  street.  The  main  question 
argued  by  the  appellant  is  that  the  plaintiff,  Catherine  Mc- 
Mullen,  was  guilty  of  contributory  negligence  as  a  matter 
of  law.  The  answer  to  this  question  also  disposes  of  several 
of  the  objections  of  the  appelant  in  regard  to  instructions, 
as  well  as  the  objection  that  the  evidence  is  insufficient  to 
sustain  the  verdict.  It  is  stated  by  appellant  that  the  tes- 
timony shows  that  Catherine  McMuUen  was  looking  at  the 
street-car  to  see  whether  or  not  it  would  stop ;  that  she  never 
looked  for  automobiles;  that  she  recklessly  and  carelessly 
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took  several  steps  forward  from  the  center  of  the  street-car 
track,  where  she  was  standing  when  the  gong  on  the  street- 
car was  sounded  for  it  to  start,  without  looking  for  automo- 
biles. [1]  It  is  argued  that,  under  these  circumstances, 
Catherine  McMuUen  was  guilty  of  contributory  negligence 
as  a  matter  of  law,  and  the  question  of  negligence  was  not 
one  for  the  jury.  But  we  think  the  testimony  is  susceptible 
of  a  diflferent  construction,  which  the  jury  was  justified  in 
giving  it.  The  defendant  testified  that  his  automobile  passed 
the  street-car  just  as  it  came  to  a  stop  on  the  west  side  of 
Mott  Street,  and  it  is  urged  that  if  Catherine  McMuUen  had 
looked  for  an  automobile  she  would  have  seen  the  defendant's 
car  before  she  stepped  off  of  the  street-car.  But  the  plain- 
tiffs both  testified  that  they  looked  in  the  direction  from 
which  the  automobile  came  before  starting  across  the  street, 
and  also  when  they  were  in  the  middle  of  tiie  street-car  track, 
and  that  they  did  not  see  the  automobile  driven  by  the  de- 
fendant. Defendant  admits  that  he  did  not  sound  a  gong 
or  give  any  warning  signal.  He  testified  that  he  saw  the 
plaintiffs  when  they  were  approaching,  but  thought  there 
was  no  danger  and  did  not  sound  any  warning.  The  testi- 
mony was  that  the  automobile  was  very  close  to  the  car  track, 
probably  only  about  two  feet  away.  The  jury  found  that  it 
was  going  at  a  speed  in  excess  of  twenty  miles  an  hour.  Ac- 
cording to  the  defendant's  own  testimony,  the  automobile 
could  not  have  been  seen  by  the  plaintiffs  until  about  the 
time  the  street-car  stopped  on  the  west  side  of  Mott  Street. 
The  testimony  of  the  two  passengers  upon  the  street-car  was 
that  the  automobile  passed  where  they  were  sitting  on  the 
front  end  of  the  street-car  at  the  same  instant  that  the 
motorman  rang  his  gong  as  a  signal  for  the  car  to  start.  It 
was  at  this  instant,  according  to  the  plaintiffs'  testimony, 
that  Mrs.  McMullen,  seeing  no  danger,  stepped  off  the  track 
to  continue  her  way  across  the  street.  When  the  automobile 
emerged  to  view  at  that  time,  there  was  but  a  distance  of  less 
than  fifty  feet  to  be  covered  before  it  struck  the  plaintiff. 
Gk)ing  at  a  rate  of  twenty  miles  an  hour  (and  the  jury 
found  it  was  going  at  a  greater  speed  than  that)  that  dis- 
tance would  be  covered  in  about  two  seconds.  In  that  in- 
stant of  time  plaintiff  would  have  to  observe  the  automobile, 
realize  her  danger,  think  and  act  upon  the  thought  in  step- 
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ping  back.  [2]  Appellant  seems  to  take  the  position  that 
it  was  necessary  for  the  plaintiflBs  to  keep  their  eyes  fixed 
in  the  direction  of  the  street-ear,  even  after  they  had  looked 
in  that  direction  and  had  ascertained  that  apparently  there 
was  no  danger.  After  looking  to  the  west  and  seeing  no 
danger,  it  was  not  negligence  on  the  part  of  Catherine 
McMuUen  to  turn  and  look  ahead  of  her  as  she  proceeded 
across  the  street.  Indeed,  this  was  but  the  natural  thing 
for  her  to  do.  She  had  a  right  to  expect  that  an  automobile 
would  not  suddenly  emerge  from  a  concealed  position  within 
fifty  feet  of  her,  going  at  a  speed  of  over  twenty  miles  an 
hour,  and  without  sounding  any  warning,  strike  her  within 
less  than  fifty  feet  from  the  i>oint  where  it  emerged  into 
view.  The  language  quoted  by  appellant  from  the  case  of 
Niosi  V.  Empire  Steam  Laundry,  117  Cal.  257,  [49  Pac.  185], 
to  the  eflPect  that  a  pedestrian  crossing  the  street  in  a  busy 
section  of  the  city  must  look  in  both  directions  to  ascertain 
if  vehicles  are  approaching,  is  not  at  variance  with  our  posi- 
tion here.  If  a  pedestrian  is  to  look  in  both  directions,  he 
must,  necessarily,  after  ascertaining  the  apparent  absence 
of  danger  in  one  direction,  shift  his  gaze.  According  to  the 
view  of  the  testimony  most  favorable  to  appellant,  this  was 
what  occurred  in  the  present  case.  The  testimony  of  the 
plaintiffs  is  that  they  looked  in  the  direction  of  the  street- 
car and  saw  no  automobile.  They  were  in  the  middle  of  the 
street-car  track  when  they  last  looked  in  the  direction  from 
which  the  automobile  came,  and  they  naturally  concluded 
to  continue  across  the  street.  The  jury  was  justified  in  con- 
cluding from  the  testimony  of  the  plaintiflis  and  from  the 
testimony  of  the  passengers  on  the  street-car,  that  the  auto- 
mobile appeared  in  sight  after  the  plaintiffs  had  looked  in 
the  direction  from  which  it  came  and,  seeing  no  apparent 
danger,  had  decided  to  continue  their  course.  The  admitted 
physical  facts  and  the  testimony  of  the  plaintiflis  were  sufii- 
cient,  we  think,  to  warrant  the  jury  in  finding  that  there 
was  no  contributory  negligence  upon  the  part  of  Catherine 
McMullen. 

Our  conclusion  that  the  facts  here  do  not  establish  negli- 
gence as  a  matter  of  law,  but  that  the  question  was  one  for 
the  jury  under  all  the  circumstances  in  evidence,  disposes 
of  several  assignments  of  error  made  by  the  appellant  with 
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reference  to  instructions  refused  by  the  court.    The  other  i 
objections  of  the  appellant  we  consider  to  be  without  merit 
The  judgment  is  affirmed. 

Nourse,  J.,  and  Brittain,  J.,  concurred. 

lA  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  district  court  of  appeal  on  February  5,  1920. 

All  the  Justices  concurred. 


[CSt.  No.  2396.    Second  Appellate  Dutriet,  IXvision  One. — Deeember  10, 

1919.] 

CJ.    RUPERT  JOHNSON,   Appellant,   v.   E.   C.   QTHNBY, 

Respondent. 

[1]  Guaranty — Agreement  Coulatebal  to  Lease — ^Purchase  or  Fur- 
niture— Part  Payment  by  Lessor — Breach  by  Lessee — Exoner- 
ation OF  Guarantor. — Where  an  agreement  eoUateral  to  a  lease 
and  guaranty  provides  that  the  lessee  is  to  purchase  certain  furni- 
ture for  the  demised  premises,  at  not  to  exceed  a  given  cost,  one- 
half  of  the  cost  of  which,  not  to  exceed  one-half  of  the  sum  speci- 
fied, is  to  be  advanced  bj  the  lessor,  and  that  upon  the  payment 
of  the  balance  of  the  purchase  price  by  the  lessee,  the  lessor  Ib 
to  be  given  a  mortgage  thereon  as  security  for  the  money  ad- 
vanced and  for  the  faithful  performance  of  the  covenants  of  the 
lease,  and  the  guarantor  of  the  performance  by  the  lessee  of  the 
covenants  of  the  lease  is  thereupon  to  be  released  from  further 
liability,  such  guarantor  cannot  defeat  recovery  against  him  by 
the  lessor  on  the  ground  that  the  lessee  purchased  furniture  at  a 
cost  in  excess  of  the  amount  specified,  provided  the  lessor  paid  the 
maximum  amount  agreed  to  be  paid  by  him. 

[2]  Id. — Knowucdge  by  Lessor  or  Acts  op  Lessee — Guarantor  not 
Exonerated. — The  fact  that  such  purchase  of  furniture  in  excess 
of  the  specified  maximum  amount  was  without  the  knowledge  or 
consent  of  the  guarantor,  and  that  within  three  or  four  months 
thereafter  the  lessor,  knowing  that  the  total  purchase  price  had 
exceeded  the  limit  agreed  upon,  and  consenting  thereto,  paid  on 
account  of  the  purchase  price  the  sum  agreed  to  be  paid  by  him, 
did  not  exonerate  the  guarantor,  under  the  provisions  of  section 
2819  of  the  Civil  Code. 

1.     Contract  of  guaranty,  note,  105  Am.  St.  Eep.  502. 
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APPEAL  from  a  judgment  of  the  Superior  Court  of  Lob 
Angeles  County.    John  M.  York,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Taylor  &  Porgy  for  Appellant 

Eugene  D.  Williams  and  Allen  W.  Ashbum  for  Re- 
spondent 

SHAW,  J. — ^This  action  involves  plaintiff's  right  to  recover 
$680  from  defendant  upon  his  written  guaranty  that  Mrs. 
Church,  as  lessee  of  an  apartment  house  owned  by  plaintiff, 
would  pay  the  rental  reserved  in  the  lease.  Judgment  was 
rendered  in  favor  of  defendant,  from  which  plaintiff  appeals. 

It  appears  that  at  the  time  of  the  execution  of  the  lease 
to  Mrs.  Church  the  defendant  executed  a  written  instrument 
whereby  he  guaranteed  the  performance  on  her  part  of  all 
the  covenants  contained  in  the  lease,  one  of  which  was  to 
pay  the  rent  specified  therein.  That  at  the  same  time  and  in 
connection  therewith  an  instrument  in  writing,  designated  as 
'* Agreement  Collateral  to  Lease  and  Guaranty,"  to  which 
Mrs.  Church,  plaintiff,  and  defendant  were  all  parties,  was 
executed  whereby,  after  i*eciting  the  making  of  the  lease, 
execution  of  defendant's  guaranty,  and  contemplation  of  the 
parties  that  the  apartment  house  should  at  once  be  furnished, 
it  was  agreed  that  all  necessary  furniture  should  be  pur- 
chased from  Barker  Brothers  under  contract  of  the  lessee,  at 
a  total  price  not  to  exceed  ten  thousand  dollars,  one-half  of 
which,  not  to  exceed  five  thousand  dollars,  should  be  ad- 
vanced and  paid  by  the  lessor  for  and  on  behalf  of  the  lessee, 
who  was  to  pay  the  other  half  of  the  purchase  price  to 
Barker  Brothers  in  accordance  with  such  mutually  satisfac- 
tory agreement  therefor  as  might  be  made;  tiiat  when 
Barker  Brothers  were  fully  paid,  the  lessee  should  then  com- 
mence the  making  of  payments  to  the  plaintiff  in  liquidation 
of  the  sum  so  advanced  by  him  in  payment  for  the  furni- 
ture, and  at  the  same  time  execute  to  plaintiff  a  chattel 
mortgage  thereon,  as  security  for  the  payment  of  such  ad- 
vancement and  also  as  security  for  the  lessee's  covenants  in 
the  lease,  and  thereupon  defendant,  as  to  any  rents  which 
might  thereafter  accrue,  should  be  released  from  liability  as 
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gaarantor.  It  is  conceded  that  the  written  guaranty  and 
this  collateral  instmment  must  be  construed  together  as  one 
agreement 

The  answer  set  np  fiv^  separate  defenses,  but  since  the 
court  found  that  $6S0  was  due  as  rent  for  the  month  of 
October,  1916,  no  complaint  is  made  by  appellant  as  to  ad- 
verse findings  made  upon  issues  raised  by  the  first,  second, 
and  fifth  defenses  contained  in  the  answer. 

[1]  The  fourth  defense  is  based  upon  the  theory  that 
by  the  terms  of  the  collateral  agreement  plaintiff  was  re- 
quired to  pay  one-half  the  cost  of  the  furniture,  which  cost, 
instead  of  ten  thousand  dollars,  was  thirteen  thousand  seven 
hundred  dollars,  upon  which  plaintiff  paid  five  thousand 
dollars,  or  thirty-six  and  one-half  per  cent  thereof,  and  hence 
there  was  imposed  upon  the  lessee  the  burden  of  paying 
eight  thousand  seven  hundred  dollars  to  Barker  Brothers 
before  she  could  execute  the  mortgage,  which,  as  provided  in 
the  agreement,  should  release  defendant  from  liability  as 
guarantor.  A  general  demurrer  was  interposed  to  this  de- 
fense and  by  the  court  overruled.  Not  only  did  the  court 
err  in  80  ruling,  but  likewise  erred  in  basing  a  finding  upon 
its  interpretation  of  the  contract  to  the  effect  that  this  act 
^'consiiiuied  an  alteration  of  the  agreement  of  guaranty,'' 
in  that  since  he  paid  only  five  thousand  dollars  upon  the 
cost  of  the  furniture,  **the  portion  of  the  purchase  price 
necessary  to  be  paid  to  Barker  Brothers  by  said  Fannie  L. 
Church  under  the  terms  of  said  collateral  agreement,  before 
defendant  would  be  released  from  his  said  guaranty,  was  in- 
creased by  the  sum  of  about  $1,750."  By  the  express  terms 
of  the  three-party  agreement,  the  lessee,  so  far  as  her  purchase 
of  furniture  was  made  the  subject  thereof,  was  restricted  to 
a  sum  not  exceeding  ten  thousand  dollars,  of  which  plaintiff 
was  to  pay  in  cash  one-half,  but  in  no  event  more  than  five 
thousand  dollars,  which  he  paid.  The  terms  of  the  agree- 
ment are  plain  and  explicit  and  there  are  no  allegations  in 
the  pleading  designated  ''Defendant's  Fourth  Defense"  as 
to  any  acts  committed  by  plaintiff,  other  than  the  fact  that 
he  complied  with  the  agreement  by  paying  five  thousand 
dollars,  upon  which  the  claim  can  be  asserted  that  he  did 
anything  detrimental  to  the  interest  of  the  guarantor. 

[2]  By  the  third  defense,  after  setting  forth  the  guar- 
anty and  collateral  agreement,  it  is  alleged  that  after  the 
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execution  thereof,  "the  said  lessee  purchased  furniture  at  a 
price  greatly  in  excess  of  the  sum  of  ten  thousand  dollars,  to 
wit,  at  a  price  of  about  thirteen  thousand  seven  hundred 
dollars,  which  said  purchase  was  made  without  the  knowledge 
or  consent  of  defendant;  that  thereafter,  within  a  period  of 
some  three  or  four  montlts,  the  plaintiff,  well  knowing  that 
the  total  purchase  price  of  said  furniture  had  exceeded  by  a 
large  amount  the  sum  of  ten  thousand  dollars,  to  which  it 
was  limited  in  the  agreement  heretofore  set  forth,  and  con- 
senting thereto,  paid  to  Barker  Brothers  on  account  of  the 
purchase  price  of  said  furniture,  the  sum  of  five  thousand 
dollars."  That  the  effect  of  such  acts  on  the  part  of  plain- 
tiff was  detrimental  to  defendant  in  this,  ''that  it  became 
necessary  for  said  lessee  to  pay  to  Barker  Brothers  the  sum  of 
about  eight  thousand  seven  hundred  dollars,  instead  of  the 
sum  of  five  thousand  dollars,  which  the  agreement  provided, 
before  the  defendant  could  be  released  from  his  obligation  as 
guarantor  under  the  said  guaranty."  A  general  demurrer 
was  likewise  interposed  to  this  defense  and  by  the  court  over- 
ruled. Section  2819  of  the  Civil  Code  provides  that  **A 
guarantor  is  exonerated,  .  .  ,  if  by  any  act  of  the  creditor, 
without  the  consent  of  the  guarantor,  the  original  obligation 
of  the  principal  is  altered  in  any  respect."  And*  in  County 
of  Glenn  v.  Jones,  146  Cal.  518,  [2  Ann.  Cas.  764,  80  Pac 
6&5],  it  is  said:  **The  contract  of  suretyship  imports  entire 
good  faith  and  confidence  between  the  parties  as  to  the  whole 
transaction.  The  creditor  is  bound  to  observe  good  faith 
with  the  surety.  He  must  withhold  nothing,  conceal  noth- 
ing, release  nothing  which  will  possibly  benefit  the  surety. 
He  must  not  do  any  act  injurious  to  the  surety  or  incon- 
sistent with  his  rights."  Conceding  that  the  lessee's  act  in 
buying  furniture  at  a  price  in  excess  of  that  authorized  by 
the  agreement  was  a  violation  of  its  terms,  nevertheless  we 
are  at  a  loss  to  perceive  how  plaintiff's  act,  in  compliance 
with  the  terms  of  the  agreement  on  his  part,  was  detrimental 
to  the  interest  of  the  defendant.  There  is  no  allegation  that 
plaintiff  aided,  assisted,  advised,  or  participated  in  the  al- 
leged wrongful  act  of  the  lessee.  Assuming  for  the  purpose 
of  this  case  only  that  the  recitals,  *'well  knowing"  and  ** con- 
senting," are  equivalent  to  direct  allegations,  the  allegation 
is  that  such  knowledge  was  not  acquired  and  such  consent 
given  until   three  or  fowr  months  after  the  purchase  was 
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made.  Moreover,  it  is  not  alleged  the  lessee  failed  to  pay 
Barker  Brothers  the  sum  of  five  thousand  dollars,  which 
under  the  terms  of  the  agreement  she  was  to  pay  before  the 
execution  of  the  mortgage  provided  therein  as  a  release  of 
defendant 's  liability.  Indeed,  for  aught  that  appears  to  the 
contrary,  she  may  have  paid  the  entire  balance  of  eight  thou- 
sand seven  hundred  dollars.  While  a  guarantor's  contract 
must  be  construed  strictly  as  against  the  creditor,  and  any 
agreement  made  by  him  with  the  principal  debtor,  the  effect 
of  which  is  to  alter  or  change  the  contract,  will  exonerate  the 
surety,  nevertheless,  in  the  absence  of  facts  showing  that  the 
lessee,  due  to  some  act  of  plaintiff,  was  in  default  to  Barker 
Brothers,  the  pleading  is  not  sufficient  to  constitute  a  de- 
fense in  that  it  fails  to  show  any  act  of  plaintiff  changing 
or  altering  the  contract. 

The  court  erred  in  overruling  the  demurrer,  from  which 
it  follows  that  it  likewise  erred  in  permitting  evidence  over 
plaintiff's  objection  tending  to  show  that  defendant  did  par- 
ticipate with  the  lessee  in  purchasing  furniture  in  excess  of 
the  cost  agreed  upon. 

The  judgment  is  reversed.* 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.   No.   2043.    Third  Appellate  DiBtriet.— December  10,   1619.] 

JAMES    F.    RUSSELL,    Respondent,    v.    ELMEDA 
HAWXHURST   et   al.,   AppeUants. 

[1]  Vendor  and  Vendee — Default  by  Vendee — Election  by  Vendor 
TO  Declare  Bights  Forfeited— Eight  to  Possession. — A  vendee 
in  a  contract  of  sale  of  property  which  ia  to  be  paid  for  by  install- 
ments, upon  default  in  the  payment  of  any  of  which  the  vendor, 
as  authorized  by  the  contract,  has  elected  to  treat  and  declare  the 
contract  nuU  and  void  and  the  rights  of  the  vendee  forfeited,  can- 
not retain  possession  of  the  property  and  at  the  same  time  refuse 
to  pay  the  installment  or  installments  past  due. 
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[2]  L). — Failubi  of  Vbndi*  to  Comply  With  Conieact— Depbctivb 
Title  or  Vendor  No  Betensb. — ^A  vendee  in  a  eontraet  of  sale  of 
property  cannot  retain  poseeesion  of  the  property  and  refuse  or  fail 
to  comply  with  terms  of  the  contract  as  to  the  payment  of  the 
purchase  price  as  specified  and  stipulated  in  such  eontraet,  and 
then,  in  an  action  by  the  vendor  to  recover  possession,  set  up  as  a 
defense  the  fact,  if  it  be  a  fact,  that  the  title  of  the  vendor  is 
defective  or  not  satisfactory  in  certain  respects. 

[8]  Id. — ^Defect  of  Title— Defaui/t  of  Vendees — ^Action  in  Eject- 
ment— Defense— Bescission. — ^The  vendees  in  a  eontraet  of  sals 
of  real  property  cannot  breach  their  contract  by  noncompliance 
with  the  covenant  therein  as  to  the  payment  of  the  purchase  price 
of  the  property  upon  the  ground  that  the  title  is  defective  or  in  an 
unsatisfactory  condition,  and  then  set  up  the  fast  of  the  def eetife* 
ness  of  the  title  as  a  defense  in  an  action  by  the  vendor  to  recover 
possession  for  default  in  the  payment  of  the  purchase  price,  unless 
they  can  also  show  that  they  either  rescinded  or  offered  to  rescind 
the  contract  and  offered  to  return  to  the  vendor  the  possession  of 
the  property  which  is  in  them. 

[4]  Id. — ^Filing  of  Cboss-complaint — Insufficient  as  a  Bescission. 
In  an  action  by  the  vendor  to  recover  possession  after  default  in  the 
payment  of  the  purchase  price,  the  filing  of  a  eross-eomplaint  to 
recover  the  money  already  paid  to  the  vendor  because  of  fraud  and 
defect  of  title  does  not  amount  to  a  rescission  of  the  eontraet,  the 
vendees  not  having  rescinded  or  offered  to  reseind  after  their  dis- 
covery of  the  facts  but  having  insisted  on  holding  possession  of  the 
property. 

[5]  Id.— Defattlt  of  Vendee— Bitbntiok  of  Possession— Defect  of 
Title— Betuen  of  Monet. — ^A  vendee  under  a  eontraet  for  the 
purchase  of  real  property  cannot  continue  in  possession  thereof 
after  making  default  in  the  payments  as  therein  provided,  regard- 
less of  whether  the  vendor  has  title  or  not,  and  cannot  refrain 
from  making  payments  as  by  the  contract  provided,  and  also  eon- 
tinue  to  hold  possession  of  the  land,*  nor  can  the  vendee  under  any 
circumstances  be  entitled  to  the  return  of  the  money  by  him  there- 
tofore paid  thereunder  while  he  continues  to  hold  possession  of  the 
land;  nor  can  the  vendee  after  making  default  in  his  payments 
without  legal  excuse  ever  recover  the  return  of  any  of  the  money  he 

2.  Defective  title  as  defense  to  action  for  purchase  price  against 
purchaser  in  possession,  notes,  3  Ann.  Cas.  365;  21  Lw  E.  A.  (K.  8w) 
363. 

5.  Bight  of  purchaser  in  possession  to  rescind  in  aetiom  for  de* 
fective  title,  note,  21  L.  B.  A.   (N.  8.)   395. 

Right  of  vendee  to  reeorer  payments  made  where  title  is  defeetivei 
note,  L.  B.  A.  1918B,    554. 
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m&j  have  paid  thereon  when  the  Tendor  was  not  in  default  of  any- 
thing on  his  part  to  be  kept  and  performed,  except  when  there 
has  been  mutual  rescission. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Sis- 
kiyou County.    James  F.  Lodge,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Thomas  Drake,  Collier  &  McNamara  and  Tapscott  & 
Tapscott  for  Appellants. 

C.  J.  Luttrell  and  Taylor  &  Tebbe  for  Respondent. 

HART,  J. — ^Plaintiff  brought  the  action  for  the  purpose  of 
having  declared  null  and  void  a  certain  agreement  between 
plaintiff  and  defendant,  John  W.  Hawxhurst,  and  for  restora- 
tion to  him  of  the  possession  of  the  real  property  described 
therein.  Practically,  the  action  is  in  ejectment.  The  trial 
was  before  the  court,  sitting  without  a  jury.  Judgment  was 
in  favor  of  plaintiff,  from  which  judgment  defendants  prose- 
cute this  appeal. 

The  agreement  in  question  was  dated  June  20,  1912. 
By  its  terms  the  party  of  the  first  part  (plaintiff)  agreed 
to  sell  and  convey  to  the  party  of  the  second  part  (defend- 
ant John  W.  Hawxhurst)  and  the  second  party  agreed  to 
))uy  640  acres  of  land  in  Siskiyou  County,  **  horses,  cattle, 
farm*  tools  and  implements  and  a  320-inch  water  right.'' 
Two  hundred  dollars  was  paid  the  party  of  the  first  part 
on  the  execution  of  the  agreement;  eight  hundred  dollars 
and  a  mortgage  of  two  thousand  dollars  on  320  acres  of 
timber  land  in  Klamath  County,  Oregon,  to  be  paid  on  or  be- 
fore July  6, 1912 ;  one  thousand  two  hundred  dollars  to  be  paid 
on  or  before  December  20,  1912,  and  other  payments,  ag- 
gregating seventeen  thousand  dollars,  to  be  paid  before  June 
20,  1917,  deferred  payments  to  bear  interest  at  the  rate 
of  six  per  cent  per  annum.  The  second  party  agreed  to  pay 
all  taxes  beginning  with  the  year  1912.  It  was  agreed  that 
the  second  party  should  enter  into  possession  of  the  premises 
upon  the  payment  of  said  eight  hundred  dollars  on  or  before 
July  6,  1912,  and  upon  the  giving  of  said  mortgage  for 
two  thousand  dollars,  which  was  to  be  executed  to  one  J.  P. 
Maguire,  by  Elmeda  Hawxhurst,  the  wife,  and  Ethel  Hawx- 

44  Osl.  App. — 45 
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hurst,  the  daughter,  of  John  W.  Hawxhurst.  **The  party  of 
the  second  part  agrees  to  convey  a  first  water  right  of 
twenty  inches  and  after  a  second  water  right  of  one  thou- 
sand inches  is  taken  out  by  the  Churchill  Company,  a  third 
water  right  of  three  hundred  more  or  less  inches  free  and 
clear  of  the  waters  of  Butte  Creek,  Siskiyou  County,  Cali- 
fornia." The  first  party  agreed,  upon  the  payment  of  one 
thousand  two  hundred  dollars  on  December  30,  1912,  and  one 
thousand  dollars  on  June  20,  1913,  to  give  a  clear  bill  of 
sale  to  certain  personal  property,  consisting  of  horses,  cattle, 
farm  implements,  etc.  It  was  agreed  that  water  from  Butte 
Creek  should  be  used  by  the  Pollock  Lumber  Company 
for  its  boiler  on  the  premises  described  and  the  mill  to 
be  allowed  free  use  of  land  occupied  by  it  as  long  as  it 
should  operate  the  mill.  Time  was  made  of  the  essence  of 
the  contract,  and  in  case  of  default  of  the  second  party  in 
any  of  its  covenants,  at  the  option  of  the  first  party,  the 
contract  should  become  null  and  void  and  all  payments  made 
by  the  second  party  were  to  be  retained  by  the  first  party 
as  reasonable  rent  of  the  premises,  first  party  to  take  imme- 
diate possession  of  said  premises. 

The  complaint  alleged  that  the  second  party  to  said  con- 
tract paid  plaintiff  one  thousand  dollars  and  caused  to  be 
executed  and  delivered  to  J.  P.  Maguire  a  mortgage  for 
two  thousand  dollars  on  the  timber  lands  mentioned  in  the 
contract,  and  that  second  party  went  into  possession  of 
said  real  estate  and  personal  property  on  the  fifth  day  of 
July,  1912;  that  on  or  about  the  9th  of  October,  1912, 
defendant  John  W.  Hawxhurst  sold  and  assigned  to  the 
defendants,  Elmeda,  Ethel,  and  Walter  R.  Hawxhurst  (the 
latter  his  son),  all  his  right,  title,  and  interest  in  and  to 
said  acrreement;  that  defendants  failed  to  pay  the  sum  of 
one  thousand  two  hundred  dollars,  due  under  said  contract 
on  the  20th  of  December,  1912,  and  failed  and  refused  to  pay 
the  state  and  county  taxes  levied  against  the  property  for  the 
year  1912.  That  on  the  24th  of  January,  1913,  plaintiff 
went  to  the  premises  described  in  the  agreement  and  informed 
defendant  Walter  R.  Hawxhurst,  who  was  then  in  possession 
of  paid  lands  and  personal  property,  that  by  reason  of  the 
failure  of  said  dofondants  to  cnrry  out  the  provisions  of  said 
agreement  plaintiff  desired  the  return  of  said  property  and 
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demanded  the  same,  but  that  defendants  refused  to  permit 
plaintiff  to  retake  possession  of  said  property. 

Defendants  demurred  to  the  complaint  upon  various 
grounds,  but  the  court  overruled  the  demurrer  and  defend- 
ants answered  and  also  filed  a  cross-complaint.  Therein 
they  pleaded  certain  fraudulent  transactions  on  the  part  of 
plaintiff  and  his  agent,  J.  F.  Maguire,  which  induced  de- 
fendant John  W.  Hawxhurst  to  enter  into  said  agreement; 
that  during  a  large  part  of  the  irrigating  season  of  1912 
there  was  not  to  exceed  fifteen  inches  of  water  available; 
that  plaintiff  and  his  agent,  Maguire,  knew  their  represen- 
tations with  regard  to  said  water  rights  were  incorrect ;  that 
S20  inches  of  water  were  necessary  to  obtain  satisfactory  re- 
sults in  cultivating  said  property;  that  during  the  fall  and 
winter  of  1912  and  the  early  part  of  1913  negotiations  were 
in  progress  between  defendants  and  plaintiff  for  an  amicable 
adjustment  of  all  matters  pending  under  said  agreement; 
that  plaintiff  took  forcible  possession  of  the  property  on  or 
about  May  7,  1913. 

It  was  further  alleged  both  in  the  answer  and  the  cross- 
complaint  that  the  plaintiff  and  said  Maguire  accompanied 
said  John  W.  Hawxhurst  on  a  visit  to  the  property  in  ques- 
tion and  inspected  the  same,  and  that  the  former,  in  re- 
ferring to  the  character  and  the  value  of  the  land,  placed 
special  emphasis  on  the  value  of  the  '*saw  timber"  upon  a 
portion  of  said  premises,  '*and  upon  the  fact  that  there  was 
sufficient  saw  timber  then  growing  thereon  to  enable  said 
defendant,  John  W.  Hawxhurst,  to  obtain  from  the  sale 
thereof  sufficient  funds  from  which  to  make  the  one  thou- 
sand dollar  payment  referred  to  in  said  agreement  ...  as 
maturing  on  June  20,  1913";  that,  relying  upon  the  truth 
of  the  several  representations  made  by  the  plaintiff  and 
said  Maguire,  said  Hawxhurst  entered  into  the  said  agree- 
ment, made  the  two  hundred  dollar  payment  referred  to, 
and  caused  the  mortgage  for  two  thousand  dollars  mentioned 
in  said  agreement  to  be  executed  and  delivered,  and  there- 
upon entered  into  the  possession  of  said  real  estate  men- 
tioned in  the  agreement  of  sale,  **  saving  and  excepting  the 
aforesaid  water  rights  and  the  rights  theretofore  conveyed 
by  said  plaintiff  to  one  Elmer  Pollock,  by  an  instrument 
dated  February  1,  1910,  and  recorded  in  the  office  of  the 
county  recorder  of  Siskiyou  County,  California,  on  February 
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10,  1913."  As  to  this  charge  in  the  answer,  the  cross- 
complaint  was  more  explicit,  and  said  that  the  plaintiff, 
previously  to  the  time  at  which  the  agreement  for  the  sale 
of  the  land  was  entered  into  between  him  and  John  W. 
Hawxhurst,  entered  into  an  agreement  with  said  Pollock 
whereby  the  plaintiff  agreed  to  sell  to  Pollock  all  of  the 
merchantable  saw  timber  situated  upon  a  portion  of  the  land 
described  in  the  agreement  with  Hawxhurst,  and  that  said 
Pollock  or  his  assigns  should  have  the  right  to  occupy  such 
portion  of  the  real  estate  in  question  for  a  mill  site  so  long 
as  said  Pollock  or  his  assigns  desired  to  operate  a  sawmill 
thereon,  and  that  said  Pollock  should  have  immediate  pos- 
session of  said  land,  with  the  right  to  take  and  remove  there- 
from all  merchantable  timber  over  twelve  inches  in  diameter 
at  the  stump;  that,  thereafter,  the  rights  acquired  by  said 
Elmer  Pollock,  under  and  by  virtue  of  his  said  agreement 
with  plaintiff,  were  sold,  assigned  and  transferred  to  John- 
son Pollock  Lumber  Company,  a  corporation,  **and  that  sub- 
sequent to  the  execution  of  the  last-mentioned  agreement 
merchantable  lumber  over  twelve  inches  in  diameter  at 
stump  was  removed  from  the  aforesaid  land  thereunder." 

The  defendants  in  neither  their  answer  nor  their  cross- 
complaint  directly  charge  that  the  plaintiff  was  guilty  of 
fraud,  or  that  he  was  himself  in  any  way  in  default  as  to 
his  obligation.  It  is,  as  above  shown,  merely  alleged,  as  to 
the  water  rights,  that  the  representations  made  by  plaintiff 
as  to  the  extent  thereof  were  ** incorrect."  As  to  the  agree- 
ment between  plaintiff  and  Pollock,  which  was  entered  into 
more  than  two  years  prior  to  the  date  of  the  agreement  be- 
tween plaintiff  and  John  W.  Hawxhurst,  it  is  manifest 
that  said  Hawxhurst  was  fully  informed  of  the  same,  since 
the  agreement  between  him  and  plaintiff  contained  this 
provision:  ''Also  agreed  between  the  parties  hereto  that 
water  from  Butte  Greek  through  pipe  now  laid  in  the  ditch 
is  to  be  allowed  to  the  Pollock  Lumber  Company  to  be  used 
at  the  boiler  in  their  mill  on  the  premises  above  described. 
Said  mill  to  be  allowed  free  use  of  land  now  occupied  by 
them  as  long  as  they  operate  the  mill."  The  defendants, 
both  in  their  answer  and  cross-complaint,  admit  that  th^ 
knew  of  the  above  provision  in  the  a^eement,  but  in  neither 
of  those  pleadings  do  they  say  that  John  W.  Hawxhurst  was 
not  familiar  with  the  full  terms  of  the  Pollock  agreement^ 
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nor  is  it  charged  in  either  of  said  pleadings  that  there  was 
any  misrepresentation  by  plaintiff  as  to  said  Pollock  agree* 
ment  or  the  character  or  quantity  of  timber  the  Pollock 
Company  was  thus  authorized  to  take  from  the  premises. 

It  is  manifest  that  the  fact  of  the  PoUodk  transaction,  as 
it  was  explained  in  the  pleadings  of  the  defendants,  con- 
stituted neither  a  defense  to  plaintiff's  action  nor,  as  we 
shall  later  see,  a  ground  for  the  relief  prayed  for  in  the 
cross-complaint.  Indeed,  even  if  the  averments  as  to  that 
matter  were  in  all  respects  sufficient  in  stating  legal  or 
equitable  reasons  for  the  annulment  of  the  contract,  they 
would  not  disclose  a  defense  to  this  action,  in  the  absence 
of  averments  showing  a  rescission  or  an  offer  to  rescind 
the  contract  by  the  defendants  on  the  ground  that  they 
entered  into  the  agreement  under  a  misrepresentation  by  the 
plaintiff  that  the  premises  were  entirely  free  from  anj  bur- 
den. The  averments  as  to  the  Pollock  matter  were  properly 
stricken  both  from  the  answer  and  the  cross-complaint.  ' 

Reverting  to  the  matter  of  the  water  rights  which  the 
plaintiff  agreed  to  convey  to  the  defendants  with  the  land, 
we  will  more  specifically  consider  whether  the  averments  as 
to  the  water  rights  would  or  would  not  constitute  a  defense 
to  plaintiff's  cause  of  action.  Both  pleadings  of  the  defend- 
ants expressly  admit  that  John  W.  Hawxhurst  entered  into 
the  possession  and  occupancy  of  the  premises  described  in 
the  contract  of  sale  immediately  upon  the  execution  of  said 
contract  and  remained  in  such  possession  and  occupancy 
from  the  fifth  day  of  July,  1912,  down  to  the  twelfth 
day  of  October,  1912,  when  he  sold  and  transferred  the  con- 
tract and  delivered  possession  of  the  property  to  the  other 
defendants.  If,  as  their  pleadings,  as  they  stood  before  the 
matter  referred  to  was  stricken  therefrom,  show  to  be  true, 
the  defendants  discovered  that  the  plaintiff  did  not  own  and 
could  not  convey  all  the  water  rights  which,  by  the  contract, 
he  agreed  to  convey  to  John  W.  Hawxhurst,  or,  if  in  any 
other  particular  the  representations  by  plaintiff  as  evidenced 
by  his  agreement  as  to  the  property,  were  by  them  dis-i 
covered  to  be  untrue  or  incorrect,  and  the  defendants  by 
reason  thereof  would  not  secure  what  the  plaintiff  agreed  to 
convey  to  them,  then,  upon  the  discovery  of  the  fact,  if  they 
desired  for  that  reason  to  withdraw  from  the  agreement, 
tlicy  should  have  rescinded  the  contract  or  offered  to  do  so 
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by  tendering  back  to  plaintiff  possession  of  the  property  and 
demanding  a  return  to  them  by  plaintiff  of  the  money  they 
had  already  paid  on  the  transaction.  But  this  was  not  done, 
so  far  as  we  are  advised  by  either  of  the  pleadings  of  the 
defendants.  To  the  contrary,  those  pleadings  themselves 
show,  as  seen,  that  John  W.  Hawxhurst  held  on  to  the  pos- 
session of  the  property  until  he  transferred  the  contract  and 
his  rights  thereunder  to  the  other  defendants,  neither  re- 
scinding nor  oflPering  to  rescind  the  contract  or  making  ob- 
jections to  it  in  any  form.  Nor  did  the  other  defendants, 
to  whom  John  W.  assigned  the  contract,  rescind  or  offer  to 
rescind,  but  kept  possession  of  the  property  and  refused  to 
surrender  possession  thereof  to  plaintiff  or  to  pay  him  the 
installment  then  past  due  under  the  contract,  when  the 
latter,  having  declared  their  rights  forfeited  or  elected  to 
retake  possession  for  default  in  the  payment  of  the  in- 
stallment referred  to,  demanded  a  redelivery  to  him  of  such 
possession.  There  is  nothing  in  the  answer,  or,  indeed,  in 
the  cross-complaint,  to  the  effect  that  any  objection  was  ever 
made  by  any  of  the  defendants  to  or  against  the  contract 
upon  any  ground  or  for  any  reason  until  they  were  called 
upon  to  answer  the  plaintiff's  complaint.  It  is  true,  as 
we  have  seen,  that  the  answer  contains  this  averment: 
**That  during  the  irrigating  season  of  1912,  said  plaintiff, 
James  F.  Russell,  was  at  all  times  informed  as  to  the  con- 
dition of  the  water  for  irrigation  purposes  on  the  afore- 
said premises  and  of  the  consequent  loss  of  crops  resulting 
from  lack  of  irrigation  water  thereon;  that,  from  time  to 
time  during  the  fall  and  winter  of  1912,  and  the  early  part 
of  1913,  negotiations  were  in  progress  between  said  defend- 
ants and  said  plaintiff,  James  P.  Russell,  looking  to  an  ami- 
cable adjustment  of  the  matters  pending  under  said  agree- 
ment of  June  20,  1912'* — ^the  agreement  in  question.  What 
the  particular  matters  were  that  were  the  subject  of  the 
negotiations  and  in  process  of  amicable  adjustment  between 
the  parties  thus  referred  to  is  not  explained  in  the  plead- 
ings of  the  defendants.  They  might  have  involved,  so  far 
as  we  can  know  from  anything  set  forth  in  said  pleadings, 
the  proposed  adjustment  of  differences  as  to  the  payment, 
as  specified  in  the  agreement,  of  the  installments  on  the 
purchase  price.  But  whatever  mip:ht  have  been  the  matter 
Bo  referred  to  in  the  answer,  we  are  not  justified  in  infemng 
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from  that  paragraph  in  the  answer  that  a  rescission  of  the 
agreement  had  been  made  or  proposed  by  the  defendants  or 
any  of  them.  On  the  contrary,  reading  it  in  connection 
with  the  admission  in  the  answer  that  defendants,  to  whom 
John  W.  Hawxhurst  transferred  the  agreement  and  his 
rights  thereunder,  refused  to  redeliver  possession  of  the 
premises  to  the  plaintiff  on  his  demand  for  such  possession 
because  of  the  default  of  the  defendants  in  the  payment  of 
the  installment  on  the  purchase  price  which  was  then  past 
due,  the  inference  seems  to  be  irresistible  that  the  defend- 
ants did  not  intend  to  say  by  said  averment  that  they 
had  rescinded  or  offered  to  rescind  the  contract. 

[1]  A  vendee  in  a  contract  of  sale  of  property  which 
is  to  be  paid  for  by  installments,  upon  default  in  the  pay- 
ment of  any  of  which  the  vendor  has,  as  authorized  by  the 
contract,  elected  to  treat  and  declare  the  contract  null  and 
void  and  the  rights  of  the  vendee  forfeited,  cannot  retain 
possession  of  the  property  and  at  the  same  time  refuse 
to  pay  the  installment  or  installments  past  due.  [2]  Nor 
can  the  vendee  retain  possession  of  the  property  and  refuse 
or  fail  to  comply  with  the  terms  of  the  contract  of  sale  as 
to  the  payment  of  the  purchase  price  as  specified  and  stipu- 
lated in  such  contract  and  then,  in  an  action  by  the  vendor 
to  recover  possession,  set  up  as  a  defense  the  fact,  if  it  be  a 
fact,  that  the  title  of  the  vendor  is  defective  or  not  satisfac- 
tory in  certain  respects.  (Garvey  v.  Lashells,  151  Cal.  526, 
531,  [91  Pac.  498,  500].)  In  that  case,  one  of  the  defenses 
get  up  as  against  the  plaintiff's  action  in  an  action  in  eject- 
ment against  the  vendees  in  possession  under  such  a  contract 
as  the  one  involved  herein  was  that  the  title  of  the  vendors 
to  the  property  which  was  the  subject  of  the  contract  was 
not  good.  Chief  Justice  Angellotti  (then  associate  justice), 
the  author  of  the  opinion  in  that  case,  said:  "If  a  perfect 
title  was  to  be  conveyed,  and  the  vendor  is  unable  to  give 
such  a  title,  the  vendee  has  appropriate  remedies,  but  he 
cannot  keep  both  the  property  and  the  purchase  money. 
The  rule  applicable,  as  stated  in  the  syllabus  to  Worley  v. 
Nethercott,  91  Cal.  512,  [25  Am.  St.  Rep.  209,  27  Pac.  767], 
which  since  has  been  declared  to  be  a  correct  summary  of 
the  decision  (Haile  v.  Smith,  128  Cal.  415,  [60  Pac.  1032]), 
is  as  follows:  *A  purchaser  of  land  in  possession  thereof 
under  a  contract  of  sale,  by  the  terras  of  which  the  vendor 
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is  to  give  a  warranty  deed  of  the  property,  conveying  a  good 
and  perfect  title  thereto,  cannot,  upon  the  vendor's  failure 
I  and  inability  to  convey  a  good  and  perfect  title,  retain  both 
the  land  and  the  purchase  money  until  a  perfect  title  shall 
Ibe  offered  him,  but  he  must  pay  tiie  purchase  price  according 
'to  the  contract,  and  receive  such  title  as  the  vendor  is  able 
to  give,  if  he  chooses  to  retain  the  possession  of  the  land, 
or  he  may  rescind  the  contract,  restore  the  possession  to  the 
vendor,  and  recover  the  purchase  money  paid,  together  with 
the  value  of  bis  improvements,  after  deducting  therefrom 
the  fair  rental  value  of  the  premises;  and  if  he  fails  and 
refuses  to  adopt  either  course,  he  is  liable  to  an  action  of 
ejectment  by  the  vendor.'  *'  (See  other  cases  cited  in  Oarvey 
V.  LasJteUs,  on  page  531  of  the  128  Cal.,  [91  Pac  501]; 
Francis  v.  Shrader,  38  Cal.  App.  592,  [177  Pac.  168,  169].) 

[3]  As  stated  in  Oarvey  v.  Lashells,  snpra,  the  defend- 
ants here  had  available  to  them  remedies  peculiarly  appro- 
priate to  the  correction  of  difficulties  arising  from  any  de- 
fectiveness in  the  title  to  the  water  rights,  or  to  have  the 
contract  annulled  on  that  ground,  but,  as  that  case  and  all 
the  authorities  declare,  they  cannot  breach  their  contract 
by  noncompliance  with  the  covenant  therein  as  to  the  payment 
of  the  purchase  price  of  the  property  upon  the  ground  that 
the  title  is  defective  or  in  an  unsatisfactory  condition,  and 
then  set  up  the  fact  of  the  defectiveness  of  the  title  as  a 
defense  in  an  action  by  the  vendor  to  recover  possession 
for  default  in  the  payment  of  the  purchase  price,  unless 
they  can  also  show  that  they  either  rescinded  or  offered  to 
rescind  the  contract  and  offered  to  return  to  the  vendor  the 
possession  of  the  property  which  is  in  them. 

What  we  have  said  above  as  addressed  more  to  the  answer 
and  the  order  of  the  court  striking  therefrom  the  averments 
referred  to  is  equally  applicable  to  the  cross-complaint  and 
the  action  of  the  court  in  striking  therefrom  like  averments. 
[4]  While  the  cross-complaint  asks  for  an  annulment  of 
the  contract  on  the  grounds  already  stated,  it  does  not 
allege  that,  before  the  filing  of  that  pleading,  the  defend- 
ants rescinded  the  contract  or  offered  in  the  requisite  way  to 
do  so.  Indeed,  as  we  have  before  declared,  there  is  no 
showing  in  the  cross-complaint  that  the  defendants  ever 
offered  any  objection  to  the  contract  on  any  ground,  but 
still  maintained  and  insisted  on  their  right  to  maintain, 
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after  they  had  breached  the  contract,  possession  of  the 
property  down  to  the  date  of  the  commencement  of  plain- 
tiff's  action.  We  know  of  no  principle  upon  which  they 
may,  under  such  circumstances,  maintain  the  action  which  is 
the  basis  of  their  complaint.  The  filing  of  the  cross-com- 
plaint  did  not  amount  to  a  rescission  under  the  circumstances 
as  disclosed  by  the  pleadings.  It  would  be  strange  if  it 
were  true  that,  having  defaulted  in  the  payment  of  an 
installment  due  on  the  purchase  price,  and  not  having  re- 
scinded or  offered  to  rescind  after  their  discovery  of  the 
defect  in  the  title  of  the  vendor  to  the  water  rights  which 
the  latter  agreed  to  convey,  and  insisting  on  holding  posses- 
sion of  the  property,  notwithstanding  that  they  had  lost 
their  rights  under  the  contract  by  their  default  in  complying 
with  its  terms,  the  defendants  could  claim  that  by  the  act 
of  filing,  in  an  action  by  the  plaintiff  to  recover  possession 
of  the  property  for  such  default,  a  cross-complaint  for  the 
money  they  had  already  paid  to  the  vendor,  a  rescission 
of  the  contract  had  been  worked  and  they,  therefore,  en- 
titled to  a  return  of  the  money  they  had  paid  on  the  pur- 
chase price.  Of  course,  they  would  thus  rescind  the  con- 
tract if  it  could  be  done  in  that  way — that  is  to  say,  they 
would  thus  rescind  the  contract  if,  having  violated  its  terms 
as  to  payments  on  the  purchase  price,  for  which  default  they 
had  lost  their  rights  thereunder,  if  they  thought  that  the  act 
of  filing  a  cross-complaint,  stating  a  ground  for  rescission, 
if  timely  or  reasonably  made,  would  itself  work  a  rescission 
and  they  could  then  recover  back  the  money  which  they  had 
already  paid  under  the  contract  and  which  they  expressly 
agreed  ahould  be  retained  by  the  vendor  as  rental  for  the  oc- 
cupancy and  use  of  the  property  in  case  they  defaulted  in 
such  payments.  They  do  not  even  say  in  their  cross-com- 
plaint that  they  were  ready  and  willing  to  pay  the  install- 
ment past  due  if  the  vendor  would  make  satisfactory  ar- 
rangements relative  to  the  water  rights  or  would  perfect 
his  title  thereto,  assuming  that  his  title  was  not  perfect  or 
was  defective,  or  the  quantity  of  water  which  he  agreed  to 
convey  was  not  to  be  had.  As  stated  above,  in  considering 
the  order  striking  out  as  applied  to  the  answer,  so  we  repeat 
here  in  reference  to  the  order  as  applied  to  the  cross-com- 
plaint, that  the  duty  of  the  defendants  was,  upon  discovering 
the  defectiveness  of  the  vendor's  title  to  the  water  rights 
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described  in  the  contract  or  any  other  matter  in  the  transac- 
tion which  was  misrepresented  in  the  agreement  by  the 
vendor,  to  have  rescinded  the  agreement  at  once  and  offered 
to  restore  possession  of  the  property  to  the  vendor  and  de- 
manded a  return  of  the  mon^  already  paid  by  them  on  the 
pureliase  price,  if  they  desired  to  go  no  further  with  the 
transaction.  In  that  case,  if  the  vendor  had  refused  to  ac- 
cept the  offer  of  rescission  and  the  possession  of  the  prop- 
erty and  to  return  the  money,  then  there  would  have  accrued 
to  them  a  right  of  action  for  an  annulment  of  the  contract 
and  for  the  recovery  back  of  the  money  which  they  had 
j.aid  the  vendor  under  the  agreement.  So  long  as  they 
refused  to  make  the  payment  due  or  past  due  on  the  pur- 
chase price  and  at  the  same  time  insisted  on  holding  pos- 
session of  the  property,  they  had  no  right  of  action  for  a 
rescission  or  ground  for  a  rescission,  and  their  answer  and 
cross-complaint  did  not  have  the  effect  of  changing  their 
position  as  taken  by  them  when  refusing  to  comply  with  the 
terms  of  their  agreement  with  plaintiff  and  their  failure 
to  rescind  and  offer  to  return  possession  of  the  property  to 
the  latter. 

Having  thus  considered  and  disposed  of  the  questions 
arising  from  the  action  of  the  court  in  striking  from  the 
answer  and  the  cross-complaint  the  matters  of  special  de- 
fense and  for  affirmative  relief,  the  next  consideration  is  as 
to  the  question  whether  the  findings  of  fact  are  supported. 

The  evidence  refers  principally,  of  course,  to  the  question 
whether  the  defendants  were  guilty  of  noncompliance  with 
the  contract  as  to  the  payments  to  be  made  by  them  on  the 
purchase  price  of  the  property.  The  only  evidence  pre- 
sented on  behalf  of  the  plaintiff  was  his  own  testimony. 
He  testified  that  defendant,  John  W.  Hawxhurst,  went  into 
possession  of  the  property  in  the  forepart  of  the  month  of 
July,  1912;  that  the  sum  of  one  thousand  two  hundred  dol- 
lars to  be  paid,  according  to  the  terms  of  the  agreement, 
before  the  twentieth  day  of  December,  1912,  was  not  paid; 
that  he,  plaintiff,  paid  the  taxes  for  the  year  1912;  that  on 
the  twenty-fourth  day  of  January,  1913 — over  a  month  after 
the  twelve  hundred  dollar  installment  just  referred  to  fell 
due  and  became  payable — he  went  to  the  premises,  found 
Walter  Hawxhurst  and  his  younger  brother  there  and  in 
possession  thereof,  and  demanded  possession  of  the  property, 
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which  said  Walter  Hawxhurst  refused  to  deliver  over  to  him* 
Plaintiff,  after  giving  said  testimony,  rested  his  case,  and 
thereupon  the  defendants  moved  for  a  nonsuit,  which  motion 
was  denied.  John  W.  Hawxhurst  was  then  sworn  as  a 
witness  on  behalf  of  the  defendants.  By  him  the  defend* 
ants  attempted  or  offered  to  prove  the  affirmative  allega- 
tions of  the  answer,  which  had  been  stricken  out,  and  the 
allegations  of  the  cross-complaint,  also  stricken  out,  and  the 
court  properly  sustained  plaintiff's  objection  to  the  offer. 
Thereupon  counsel  for  the  plaintiff  stated  to  the  court  that 
the  defendants  were  entitled  to  introduce  proof  in  support 
of  the  denials  in  their  answer  of  the  allegations  of  the 
complaint  that  the  plaintiff  paid  the  taxes  on  the  premises 
for  the  year  1912  and  that  defendants  failed  to  pay  the  plain- 
tiff the  sum  of  one  thousand  two  hundred  dollars  before  the 
20th  of  December,  1912,  as  called  for  by  the  contract.  The 
defendants,  however,  made  no  effort  to  make  such  proof  and 
rested  their  case  upon  the  refusal  by  the  court  to  allow 
them  to  offer  proof  in  support  of  the  expunged  allegations 
of  the  answer  and  the  cross-complaint. 

As  above  shown,  the  contract  whereby  plaintiff  agreed  to 
sell  and  the  defendant,  John  W.  Hawxhurst,  agreed  to  pur- 
chase the  property  contained  this  covenant:  **Time  is  of  the 
essence  of  this  contract,  and  in  case  the  second  party  shall 
fail  to  make  payments  as  above  named,  and  each  and  every 
one  of  them  punctually,  or  within  thirty  days  limited  there- 
for, or  failure  to  keep  engagement  herein  contained,  then 
this  contract  shall,  at  the  option  of  the  said  first  party, 
become  null  and  void  and  in  case  of  such  default,  all  pay- 
ments hereinbefore  made  on  this  contract  are  to  be  retained 
by  and  belong  to  said  party  of  the  first  part  as  the  agreed 
reasonable  rent  of  the  said  premises  up  to  the  time  of  such 
default,  and  the  first  party  shall,  in  case  of  such  default 
have  the  right  immediately  to  enter  upon  the  land  aforesaid 
without  any  process  of  law,  and  take  immediate  possession 
thereof,  together  with  the  improvements  and  appurtenances 
thereon  and  thereto  belonging." 

Thus,  it  is  readily  perceivable,  the  evidence  and  the  find- 
ings present  this  situation:  The  defendants  agreed  to  pur- 
chase the  property  in  question  for  a  sum  certain,  payable, 
a  certain  specified  amount  on  the  execution  of  the  agreement 
and  the  bsJance  in  certain  spedfied  installments  at  specified 
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intervals  of  time,  and  agreed  that,  if  they  defaulted  iii  any 
such  payments  or  failed  to  keep  any  of  the  other  vital  cove- 
nants of  the  contract,  the  vendor  might,  within  a  specified 
time  thereafter,  at  his  option,  and  without  the  necessity  of 
invoking  any  legal  process  for  that  purpose,  retake  posses- 
sion of  the  premises  and  treat  and  retain  as  reasonable  rent 
for  the  occupation  and  use  of  the  property  any  moneys 
already  paid  under  the  contract.  The  defendants  were 
guilty  of  a  default  in  failing  to  pay  at  the  time  stipulated 
a  certain  amount  of  money  on  the  contract,  and  the  plaintiff, 
on  the  expiration  of  the  time  after  which  he  was  entitled, 
by  the  terms  of  the  contract,  to  retake  possession  of  the 
premises,  if  he  so  elected,  made  a  demand  on  the  defend- 
ants (assigns  of  the  original  vendee),  who  were  then  in  pos- 
session of  said  premises,  for  a  return  of  the  possession  of 
said  premises  to  him,  and  that  said  defendants,  although 
in  default  in  a  payment  required  by  the  contract,  refused 
to  surrender  the  possession  of  the  property  to  the  plaintiff. 

[6]  The  case,  as  so  stated,  clearly  falls  within  those  cases 
in  which  it  is  held  that  the  vendee  in  possession  cannot 
hold  such  possession  and  at  the  same  time  refuse  to  pay 
the  purchase  price,  or,  in  other  words,  that  the  vendee 
under  such  a  contract  as  the  one  here  cannot  retain  both  the 
possession  and  the  purchase  price,  when  the  latter  is  due 
and  payable.  The  law  applicable  to  the  facts  of  this  case 
is  stated,  upon  the  authority  of  numerous  previously  adjudi- 
cated cases,  in  Francis  v.  Shrader,  38  Cal.  App.  592,  [177 
Pac.  168,  170],  as  follows: 

**It  is  now  the  settled  law  of  this  state  that  a  vendee 
under  a  contract  for  the  purchase  of  real  property  cannot 
continue  to  hold  the  possession  thereof  after  making?  default 
in  the  payments  as  therein  provided,  regardless  of  whether 
the  vendor  has  title  or  not,  and  that  the  vendee  cannot 
refrain  from  making  payments  as  by  the  contract  provided, 
and  also  continue  to  hold  possession  of  the  land;  nor  can 
the  vendee  under  any  circumstances,  be  entitled  to  the  re- 
turn of  the  money  by  him  theretofore  paid  thereunder  while 
he  continues  to  hold  possession  of  the  land;  nor  can  the 
vendee  after  making  default  in  his  payments  without  le^al 
excuse  ever  recover  the  return  of  any  of  the  money  be  may 
have  paid  thereon  when  the  vendor  was  not  in  default  of 
anything  on  his  part  to  be  kept  and  performed,  except  when 


Digitized  by  VjOOQ IC 


Dec.  1919.]  Russell  v.  Hawxhurst.  717 

there  has  been  mutual  rescission.  {Olock  v.  Hotvard,  123 
Cal.  10  et  seq.,  [69  Am,  St.  Rep.  17,  43  L.  R.  A.  199,  155 
Pac.  713] ;  Haae  v.  Smith,  128  Cal.  419,  [60  Pac.  1032] ; 
Bruski  V.  QuaU  Mining  etc.  Co,,  147  Cal.  120,  123,  [81  Pac. 
404] ;  Garvey  v.  LasfuUs,  151  Cal.  526,  531,  [91  Pac.  498]  ; 
Oursler  v.  Thacher,  152  Cal.  739,  745,  [93  Pac.  1007]; 
Oervaise  v.  Brookins,  156  Cal.  103,  108,  [103  Pac.  329]; 
lAst  V.  Moore,  20  Cal.  App.  616,  [129  Pac.  962] ;  Skookum 
Oa  Co.  V.  Thomas,  162  Cal.  539,  [123  Pac.  363] ;  Champion 
Min.  Co.  V.  Champion  Mines,  164  Cal.  205,  213,  [128  Pac. 
315].) '* 

And,  as  is  said  in  Francis  v.  Shrader,  supra,  so  it  is  true 
here,  that  there  is  no  showing  that  the  plaintiff  repudiated 
or  abandoned  the  contract  either  expressly  or  by  conduct,  or 
that  he  consented  to  a  rescission  thereof.  The  fact  that 
he  demanded  possession  of  the  property  after  thirty  days 
had  elapsed  after  the  failure  to  pay  the  installment  of  one 
thousand  two  hundred  dollars  to  be  paid  before  the  twen* 
tieth  day  of  December,  1912,  shows  that  he  stood  squarely 
upon  the  terms  of  the  contract. 

The  very  recent  case  of  Qaume  v.  Sheets,  181  Cal.  119, 
[183  Pac.  535],  cited  by  the  appellants  here,  has  no  appli- 
cation to  the  facts  of  this  case.  There,  while  the  contract 
provided  that  time  was  of  its  essence,  it  also  provided 
that,  if  default  by  the  vendees  in  any  of  the  payments  which 
were  to  be  made  at  certain  specified  times  on  the  purchase 
price  of  the  land  occurred,  then,  upon  sixty  days'  notice 
by  the  vendor  to  the  vendees,  the  vendor  ''shall  be  released 
from  all  obligations  in  law  and  in  equity  to  convey  said 
property,"  etc.  There  was  default  in  a  payment  and  the 
vendor  gave  the  vendees  written  notice  in  which  he  declared 
that  he,  bj  reason  of  said  default,  ''has  elected  and  does 
hereby  elect  to  declare  said  agreement  null  and  void  and  all 
rights  which  you  have  acquired  thereunder  forfeited,'*  fur- 
ther stating  in  the  notice  that,  unless  the  vendees  surren- 
dered possession  of  the  property  to  the  vendor  or  his  attorney  • 
"on  or  before  sixty  days  from  the  date  hereof,  he  will  com- 
mence an  action  against  you  to  quiet  title  to  said  above  de- 
scribed premises,"  etc.  The  notice  contained  no  statement 
that  the  vendees,  by  paying  the  installments  of  the  purchase 
price  then  due  within  the  period  of  sixty  days,  could  retain 
their  rights  in  the  property  and  in  the  contract    Mr.  Jus- 
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tice  Wilbur,  speaking  for  the  court,  said  that  the  evident 
purpose  of  the  provision  in  the  contract  requiring  sixty  days' 
notice  of  the  default  by  the  vendor  to  the  vendees  **was  to 
give  sixty  days'  grace,  after  notice  to  the  vendees,  in  which 
to  comply  with  the  contract,"  but  **that  the  notification 
given  by  the  vendor  that  the  contract  was  already  null  and 
void  and  that  the  possession  should  be  surrendered  within 
sixty  days  was  in  effect  a  repudiation  of  the  contract  by  the 
vendor  and  justified  a  rescission  by  the  vendees."  The  im- 
pregnability of  that  conclusion  in  that  case  by  the  supreme 
court  cannot  for  a  moment  be  questioned,  but  here,  as 
has  been  shown,  the  contract  required  no  notice  of  the  de- 
fault to  be  given.  It  merely  provided  thut,  after  the  ex- 
piration of  thirty  days  after  the  default,  the  vendor  may, 
without  resorting  to  legal  process  of  any  o^iaracter  for  that 
purpose,  himself  enter  upon  the  premises  and  retake  pos- 
session thereof.  The  moment,  therefore,  Ihe  thirty  days' 
period  after  the  default  expired  the  obligation  of  the  ven- 
dor both  in  law  and  in  equity  to  convey  tb<i  property  to  the 
vendees  ipso  facto  ceased,  and  there  then  accrued  to  the 
vendor  the  right  to  retain  the  moneys  thtn  already  paid 
by  the  vendees  under  the  contract  as  the  li/yuvdated  or  stipu- 
lated amount  equal  to  the  reasonable  v^lne  of  the  use 
of  the  premises  by  the  vendees.  Or,  to  put  the*  latter  propo- 
sition in  another  form,  the  defendants,  by  their  default, 
forfeited,  in  accordance  with  their  expres3  rgroement,  the 
right  to  recover  back  the  moneys  they  had  already  paid 
under  the  contract  of  sale,  they  having  agreed  that  the 
moneys  so  paid  would  be  equal  only  to  reasopahlc  rental 
for  the  occupation  and  use  of  the  premises. 

We  have  not  regarded  it  necessary  to  consider  s-pocifically 
the  point  made  by  the  defendants  that  the  plaintiff's  com- 
plaint is  amenable  to  objections  made  against  it  by  the 
demurrer  thereto  of  the  defendants.  It  is,  we  chink,  suf- 
ficient to  say  that  we  are  convinced  that  the  complaint  states, 
in  a  dear,  direct,  and  intelligible  manner,  a  cacso  of  Motion 
for  the  relief  sought  by  it. 

The  judgment  is   affirmed. 

EUison,  P.  J.,  pro  tern.,  and  Burnett,  J.,  concurred 
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A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  5,  1920. 

All  the  Justices  concurred,  except  Wilbur,  J.,  and  Olney, 
J.,  who  voted  for  the  granting  of  the  petition. 


[Crim.  No.  800.    Tint  Appellate  District,  DiYision  One. — ^Deeennber  11, 

1919.] 

THE    PEOPLE,   Respondent,   v.    SALVATORB    CIULLA, 

Appellant. 

[1]  Criminal  Law — ^Rapb — Abduction  o»  Witness — Evidengb. — In  a 
prosecution  for  rape,  the  proseeuting  witness  having  testified  as  to 
the  oecnrrence  of  her  abduction  without  objection  being  made  by 
the  defendant,  the  testimony  of  other  witnesses  is  admissible  to 
corroborate  her  story  in  that  particular. 

[2]  Id. — Evidence  o»  Other  Crimes — ^When  Admissible. — ^If  several 
crimes  are  intermixed,  or  blended  with  one  another,  or  connected 
80  that  they  form  an  indivisible  criminal  transaction,  and  full  proof 
by  testimony,  whether  direct  or  circumstantial,  of  any  of  them 
cannot  be  given  without  showing  the  others,  evidence  of  any  or  all 
of  them  is  admissible  against  a  defendant  on  trial  for  any  of- 
fense which  is  itself  a  detail  of  the  whole  criminal  scheme. 

[3]  Id. — Guilt  or  Two  Offenses — Evidence  Admissible. — Whenever 
there  is  a  elear  connection  between  two  offenses  from  which  it  may 
be  logically  inferred  that,  if  guilty  of  one,  the  defendant  is  also 
guilty  of  the  other,  evidence  of  such  other  offense  is  admissible. 

[4]  Id. — Statement  of  Alleged  Error — ^Want  of  Argument  or  Au- 
thorities— Independent  Examination  bt  Appellate  Court. — 
The  bare  statement  of  the  contention,  on  appeal  from  a  judgment 
of  conviction  in  a  prosecution  for  rape,  that  ''the  court  erred  in 
the  exclusion  of  testimony  offered  in  support  of  the  theory  of  the 
defense  that  the  prosecutrix  was  not  forced  against  her  con- 
sent to  the  relationship  had  with  defendant,"  without  citation 
of  authority  or  any  argument  in  support  thereof,  does  not  re- 
quire the  appellate  court  to  make  an  independent  examination 
and  inquiry  as  to  the  correctness  of  the  ruling  in  order  to  deter- 
mine whether  or  not  there  is  any  merit  in  appellant's  contention. 

2.     Right  to  convict  for  several  offenses  growing  out  of  same  facts, 
note,  31  I..  B.  A.   (N.  8.)  693. 
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[5]  Id.-— FAiLina  to  Requbst  Ikstbuction— Omission  to  Gnn  not 
Ebbjok, — The  failure  of  the  court  to  inetrnet  the  jurj  upon  any 
proposition  deemed  eesential  by  the  defendant  ia  not  to  be  regarded 
aa  error,  unless  the  defendant  made  a  request  for  such  instruction. 

[6]  Id. — lUPifi— Abduotion — Evidbnoi  —  Instbuotions.  —  Where  in  a 
prosecution  for  rape  the  evidence  shows  that  aa  a  part  of  the  aame 
transiiction  the  defendant  abducted  the  prosecuting  witness  and 
took  her  to  the  place  where  the  acts  for  which  the  defendant  is 
on  trial  were  committed,  an  instruction  to  the  jury  that  they  are 
not  to  consider  evidence  of  acts  other  than  that  for  which  the  de- 
fendant is  on  trial  at  all  is  correctly  refused  by  the  court. 

[7]  Id. — ^MiscoNDuoT  of  Distbigt  Attobnbt — ^Insuiticibnt  Bbgobd— 
Pbbsumption.— -Where  there  is  no  showing  in  the  record  by  whicb 
it  may  be  determined  that  the  district  attorney  was  acting  in  bad 
faith  in  committing  the  acts  assigned  as  misconduct,  it  must  be 
presumed,  upon  appeal,  that  he  was  conscientiously  discharging  his 
duty  as  he  understood  it. 

[8]  Id. — ^Absencb  or  Witnesses — ^Request  tob  Continuangb— Denul 
or  Pboper. — Where  a  continuance  is  asked  by  defendant  on  the 
ground  that  material  witnesses,  who  are  absent,  have  not  been 
found,  but  such  witnesses  were  confederates  of  the  defendant  in 
the  commission  of  the  offense  for  which  he  is  on  trial,  and  are 
fugitives  from  justice,  and  the  defendant  can  give  the  court  no 

1  assurance  as  to  when  said  witnesses  might  be  produced,  and  it  also 
appears  that  the  facts  to  which  the  absent  witnesses  could  testify 
are  known  to,  and  can  be  testified  to  by  other  parties,  such  request 
for  a  continuance  is  properly  denied. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    J.  B.   Welcli,  Judge.     Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

C.  D.  Cavallaro  and  0.  H.  Speciale  for  Appellant 

U.  S.  Webb,  Attorney-General,  for  Respondent 

WASTE,  P.  J.— The  appellant  was  convicted  of  rape, 
alleged  to  have  been  forcibly  committed  by  him  upon  the 
person  of  Mary  Schiro,  a  young  Italian  woman,  twenty- 
two  years  of  age.  From  the  judgment  of  his  conviction, 
and  from  the  order  denying  his  motion  for  a  new  trial, 
defendant  appeals. 

His  first  contention  is  that  the  verdict  is  not  supported 
by  the  evidence.    There  is  absolutely  no  merit  in  the  eon- 
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tention.  On  the  trial,  appellant  admitted  the  act  of  sex- 
ual intercourse,  but  denied  that  it  was  had  or  accomplished 
by  him  with  force  or  violence,  but  contended  that  the  prose- 
cutrix consented  thereto.  This  was  denied  by  the  girl,  and 
the  jury  believed  her  story.  The  record  on  appeal  presents 
a  case  against  the  defendant  and  his  several  confederates 
of  such  nature  as  to  merit  the  characterization  of  the  attor- 
ney-general as  being  **  conduct  toward  this  young  woman 
of  the  most  brutal  sort,  not  to  say  astonishing,  in  a  civi- 
lized age  and  a  civilized  community.  It  would  put  even 
a  'caveman'  to  blush."  Early  in  the  morning  of  April  7th 
of  this  year,  as  the  prosecutrix  was  leaving  her  home  in  San 
Jose  to  go  to  work  at  a  near-by  place  of  employment,  she 
was  roughly  seized  by  the  defendant,  who,  with  the  help 
of  two  others,  Sam  Corcufa  and  Sam  Mazzurco,  over- 
powered her  and  threw  her  into  a  waiting  automobile.  She 
struggled  and  fought  to  the  utmost  of  her  strength  with 
the  assailants,  and  screamed  loudly  for  help.  The  abduction 
was  witnessed  by  two  neighbors,  Simon  Bojorques  and  Qrace 
Durso,  who  were  witnesses  at  the  trial.  The  prosecuting 
witness  was  taken  against  her  will  and  over  her  protest  to 
Mazzurco 's  house,  in  the  town  of  Campbell,  a  number  of 
miles  away.  Her  outcries  were  stilled  and  she  was  forcibly 
taken  into  the  house  and  locked  in  the  bedroom  with  the  de- 
fendant. Later  the  other  men  returned  with  the  wife  of 
Mazzurco,  who  assisted  in  partially  disrobing  the  girl,  after 
which  all  retired  from  the  room  except  the  defendant,  who 
accomplished  the  act  of  sexual  intercourse.  The  prosecu- 
trix testified  that  she  fought  her  assailant  as  long  as  she  had 
strength,  that  she  was  scared,  and  finally  had  to  give  up. 
The  defendant  was  arrested  upon  two  charges.  For  the 
forcible  seizure  and  taking  the  prosecuting  witness  to  the 
home  of  Mazzurco  he  was  charged  with  kidnaping.  He 
was  likewise  charged  with  the  crime  of  rape,  resulting  in 
the  conviction  upon  which  this  appeal  is  based. 

[1]  The  prosecuting  witness  testified  fully  to  the  oc- 
currence of  the  abduction,  no  objection  being  made  by  the 
defendant  to  this  testimoiyr.  When,  however,  the  prosecu- 
tion called  witnesses  Bojorques  and  Margaret  Durso  to  cor- 
roborate her  story  in  that  particular,  defendant  objected 
upon  the  ground  that  the  testimony  tended  to  prove  a 
distinct  and  separate  offense,  for  which  the  defendant  "^as 

44  OiU.  App.— 46 
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not  then  on  trial.  The  court  correctly  overruled  the  ob- 
jection and  admitted  the  testimony.  [2]  **If  several  crimes 
are  intermixed,  or  blended  with  one  another,  or  connected 
so  that  they  form  an  indivisible  criminal  transaction,  and 
full  proof  by  testimony,  whether  direct  or  circumstantial,  of 
any  one  of  them  cannot  be  given  without  showing  the  others, 
evidence  of  any  or  all  of  them  is  admissible  against  a  defend- 
ant on  trial  for  any  offense  which  is  itself  a  detail  of  the 
whole  criminal  scheme."  (Underbill  on  Criminal  Evidence, 
2d  ed.,  sec.  88,  p.  157 ;  State  v.  Taylor,  117  Mo.  181,  [22  S.  W. 
1103],  118  Mo.  153,  [24  S.  W.  449];  Oakley  v.  State,  135 
Ala.  29,  [33  South.  23].)  We  are  also  satisfied  that  the 
testimony  of  the  kidnaping  was  admissible  upon  another 
theory.  [3]  **It  is  held  by  all  the  authorities  that,  when- 
ever there  is  a  clear  connection  between  two  offenses,  from 
which  it  may  be  logically  inferred  that,  if  guilty  of  one,  the 
defendant  is  also  guilty  of  the  other,  evidence  of  such  other 
offense  is  admissible."  {People  v.  Burke,  18  Cal.  App.  72, 
98,  [122  Pac.  435,  447],  and  numerous  authorities  therein 
cited.)  Rarely  will  a  case  be  presented,  the  facts  of  which 
fall  more  clearly  within  the  rule  of  evidence  noted  than  do 
those  of  the  case  at  bar. 

[4]  Another  point  urged  by  the  appellant  for  reversal, 
without  the  citation  of  authority  or  any  argument  beyond 
the  bare  statement  of  the  contention,  is  that  **the  court 
erred  in  the  exclusion  of  testimony  offered  in  support  of  the 
theory  of  the  defense  that  the  prosecutrix  was  not  forced 
against  her  consent  to  the  relationship  had  with  defendant.** 
While  we  are  not  called  upon  to  make  an  independent  ex- 
amination and  inquiry  as  to  the  correctness  of  the  ruling,  in 
order  to  determine  whether  or  not  there  is  any  merit  in 
appellant's  contention  {People  v.  Castro,  42  CaJ.  App.  453, 
[183  Pac.  828];  People  v.  Rviz,  39  Cal.  App.  593,  [179 
Pac.  691]),  we  have  done  so.  The  testimony  sought  to  be 
elicited  was  irrelevant  and  immaterial,  and  the  lower  court 
was  correct  in  excluding  it. 

Another  objection,  similarly  stated,  is  that  **the  court 
erred  in  excluding  the  testimony  of  Grace  Durso  embraced 
in  the  questions  on  pages  320-322  of  reporter's  transcript." 
Hero,  again,  the  appellant  has  not  performed  his  duty  "to 
point  out  oU'arly  and  concisely  the  rulings  complained  of  as 
erroneous,  and  the  reasons  why  they  are  so,  with  reference 
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to  authorities,  if  any.  In  case  counsel  will  not  take  the 
trouble  to  do  so  we  shall  deem  the  matter  as  of  not  sufficient 
importance  to  merit  notice  in  an  opinion."  {People  v.  Mc- 
Lean,  135  Cal.  306,  309,  [67  Pac.  771].)  The  record  plainly 
shows,  however,  that  the  defense  was  attempting  to  get  be- 
^fore  the  jury  other  irrelevant  matter  having  to  do  with  the 
alleged  actions  of  the  parents  of  the  complaining  witness  and 
in  no  way  connected  with,  or  bearing  on,  the  crime  with 
which  defendant  was  charged. 

Another  contention  of  the  appellant  is  that  **the  court 
^rred  in  refusing  defendant's  instructions,  and  the  whole 
thereof.'*  An  examination  of  the  charge  given  by  the  trial 
court  shows  the  jury  to  have  been  fairly  and  thoroughly 
instructed  in  all  matters  necessarily  involved  in  the  offense 
for  which  the  defendant  was  then  on  trial. 

[6]  As  to  the  contention  that  the  court  should  have 
instructed  the  jury  as  to  the  purposes  for  which  the  evi- 
dence of  the  kidnaping  was  admissible  in  the  trial  for  rape, 
the  record  discloses  that  no  such  instruction  was  requested 
by  the  defendant.  The  failure  of  the  trial  court  to  instruct 
the  jury  upon  any  proposition  deemed  essential  by  the  de- 
fendant is  not  to  be  regarded  as  error,  unless  he  made  a  re- 
quest for  such  instruction.  (People  v.  Fice,  97  Cal.  459, 
460,  [32  Pac.  531] ;  People  v.  Martin,  ante,  p.  45,  [185 
Pac.  1003].)  [6]  Defendant's  proposed  instruction  No.  12, 
bearing  on  the  subject,  was  correctly  refused  by  the  court, 
because  it  erroneously  advised  the  jury  that  they  were  not 
to  consider  evidence  of  other  acts  at  all. 

Appellant  asks  consideration  by  this  court  of  certain 
assignments  of  alleged  misconduct  on  the  part  of  the  district 
attorney.  It  has  required  a  search  of  the  transcript,  and 
the  assistance  of  the  attorney-general,  in  order  to  locate 
that  portion  of  the  record  wherein  these  assignments  occur. 
As  to  the  first  assignment,  the  court  instructed  the  jury  to 
disregard  the  alleged  improper  remark,  which  cured  the 
error,  if  any  there  was.  [7]  As  to  the  second  specification, 
there  is  no  showing  in  the  record  by  which  it  may  be  deter- 
mined that  the  district  attorney  was  acting  in  bad  faith. 
It  must  be  presumed,  therefore,  upon  appeal,  that  he  was 
conscientiously  discharging  his  duty,  as  he  understood  it. 
(People  V.  Burke,  18  Cal.  App.  72,  at  102,  [122  Pac.  435].) 

The  crime  with  which  the  defendant  is  charged  waa  corn- 
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mitted  on  April  7,  1919.  He  was  arrested  on  the  same 
evening.  His  preliminary  examination  was  held  on  April 
24th,  following.  On  May  1st,  defendant  was  furnished  with 
a  copy  of  the  evidence  taken  at  the  preliminary  examination. 
On  May  5th  defendant  pleaded  to  the  information  and  asked 
that  the  time  of  trial  be  fixed  for  not  earlier  than  May  19, 
1919.  The  court  fixed  May  12th  as  the  date  of  the  trial. 
Before  the  trial  the  defendant  had  subpoenas  issued  for  Mrs. 
Sam  Mazzurco  and  Sam  Corcufa,  neither  of  whom,  the 
sheriflf's  return  showed,  could  be  found  in  the  county.  On 
the  day  set  for  trial  the  defendant  moved  for  a  continuance 
upon  two  separate  grounds,  first,  that  he  had  not  completed 
his  investigation  of  anticipated  prejudice  in  the  community, 
on  account  of  alleged  inflammatory  articles,  appearing  in 
the  newspapers  circulating  in  the  city  of  San  Jose,  con- 
taining purported  facts  of  the  crime.  [8]  The  second 
ground  upon  which  the  application  for  a  continuance  was 
based  was  that  material  witnesses,  who  were  absent,  could 
not  be  found,  and  upon  the  further  ground  that  the  de- 
fendant had  not  had  a  reasonable  opportunity  to  prepare  his 
case.  Both  the  witnesses,  whose  testimony  was  claimed  to  be 
material,  were  confederates  of  the  defendant  in  the  commis- 
sion of  the  offense,  for  which  he  was  on  trial,  and  were 
fugitives  from  justice.  The  defendant  could  give  the  court 
no  assurance  as  to  when  said  witnesses  might  be  produced. 
It  also  appeared  that  the  facts  to  which  the  absent  witnesses 
could  testify  were  known  to,  and  could  be  testified  to  by, 
other  parties.  As  to  this  phase  of  the  request  for  a  con- 
tinuance, it  was  proper  for  the  court  to  proceed  with  the 
trial.  (People  v.  Loamis,  170  Cal.  347,  349,  [149  Pac. 
581].) 

In  view  of  the  very  serious  offense  with  which  the  defend- 
ant was  charged,  and  the  remarkably  short  time  allowed  him 
in  which  to  prepare  his  defense,  we  have  felt  it  our  duty 
to  examine  the  entire  record  before  disposing  of  the  situation 
presented  by  the  other  ground  for  a  continuance.  The  al- 
leged prejudicial  publications  were  carefully  considered  by 
the  trial  court.  While  tending  to  arouse  a  decided  interest 
in  the  case  throughout  the  community,  there  is  nothing  in 
the  record  to  indicate  that  the  defendant  was  in  any  man- 
ner thereby  prevented  from  havint?  an  absolutely  fair  and 
impartial   trial.    The   proceedings   in   connection   with   the 
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impanelment  of  the  jury  which  was  selected  to  try  defend- 
ant are  not  before  us,  and  we  must,  therefore,  assume  that 
the  accused  was  tried  by  unprejudiced  and  fair-minded 
jurors  satisfactory  to  himself.  He  was  represented  at  all 
times  by  able  counsel  and  his  defense  was  carefully  pre- 
sented. We  are  unable  to  find  that  the  defendant  suffered 
any  prejudice  by  the  ruling  of  the  lower  court  in  directing 
the  defendant  to  proceed  to  trial  on  the  day  fixed. 

The  order  denying  appellant's  motion  for  a  new  trial 
and  the  judgment  of  conviction  are,  and  each  is,  affirmed. 

Kerrigan,  J.,  and  Wood,  J.,  pro  tern.,  concurred* 


[Grim.  No.  871.    Fint  Appellate  District,  DiviBioii  One. — ^December  11, 

1919.] 

THE   PEOPLE,   Respondent,   v.   SALVATOBB   CIULLA, 

Appellant. 

[1]  Criminal  Law — ^Two  Offenses  in  One  Transaction — Oonyiction 
OF  One — Plea  in  Bab. — ^Where  one  offense  is  a  necessary  element 
of  another,  and  both  are  in  fact  one  transaction,  a  judgment  on  one 
is  a  bar  to  a  judgment  upon  the  other. 

[2]  Id. — Conviction  of  Rape — ^Prosecution  fob  Kidnaping — ^Identitt 
OF  Offenses — Once  in  Jeopabdt. — The  offenses  of  rape  and  kic*- 
naping  are  not  identical,  and  one  is  not  a  neeessaiy  element  of 
the  other;  therefore,  in  a  prosecution  for  the  crime  of  kidnaping, 
evidence  of  a  prior  conviction  of  rape  committed  on  the  prosecuting 
witness  on  the  same  day  as  the  kidnaping,  but  at  a  later  hour,  is 
not  admissible  in  support  of  a  plea  of  once  in  jeopardy  and  a 
former  conviction. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Santa  Clara  County.    J.  B.  Welch,  Judge.     Affirmed, 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  D.  Cavallaro  and  0.  H.  Speciale  for  Appellant 

U.  S.  Webb,  Attorney-General,  for  Respondent. 

2.    Former  jeopardy  in  cases  of  sexual  offenses,  note,  L.  S.  A. 
1915A,  256. 
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WASTE,  P.  J.— The  defendant  was  convicted  of  a  viola- 
tion of  section  207  of  the  Penal  Code,  having  been  charored 
with  the  kidnaping  of  Mary  Schiro,  an  unmarried  Italian 
woman  twenty-two  years  of  age,  and  the  taking  and  carry- 
ing her  from  the  city  of  San  Jose  to  another  portion  of  the 
county  of  Santa  Clara,  some  miles  away.  The  defendant 
made  no  defense  to  the  charge  upon  its  merits,  but  contented 
himself  with  standing  upon  a  special  plea  of  once  in 
jeopardy,  and  a  former  conviction.  He  appeals  from  the 
judgment  of  conviction,  and  from  the  order  denying  his 
motion  for  new  trial.  The  facts  of  the  case  are  reviewed  in 
People  V.  CiuUa,  ante,  p.  719,  [187  Pac.  46].  The  same  wit- 
nesses were  called  as  in  the  other  case,  and  repeated  the 
story  as  there  narrated.  The  defendant  then  offered  in  evi- 
dence in  support  of  his  special  pleas,  the  information  in  the 
rape  case,  the  minutes  of  the  court's  proceedings  in  that 
matter,  and  the  transcript  of  the  evidence  of  the  witnesses, 
to  which  evidence  the  prosecution  objected,  and  was  sus^ 
tained  by  the  court. 

[1]  The  appellant  relies  upon  the  rule  of  law  that  where 
one  offense  is  a  necessary  element  of  another,  and  both 
were  in  fact  one  transaction,  a  judgment  on  one  is  a  bar 
to  a  judgment  upon  the  other.  The  prosecution  concedes 
that  to  be  the  law.  {People  v.  Defoor,  100  Cal.  150,  [34  Pac. 
642] ;  People  v.  McDaniels,  137  Cal.  192,  [92  Am.  St.  Rep. 
81,  59  L.  R.  A.  578,  69  Pac.  1006].)  But  the  appellant  fails 
to  point  out  wherein  the  offenses  of  rape  and  kidnaping  are 
identical.  He  advances  no  argument,  nor  citation  of  author- 
ity, to  the  effect  that  one  is  a  necessary  element  of  the  other. 

[2]  On  the  other  hand,  the  authorities  sustain  a  view 
contrary  to  that  advanced  by  the  appellant.  In  People  v. 
Bentley,  77  Cal.  7,  8,  [11  Am.  St.  Rep.  225,  18  Pac.  799], 
the  defendant  was  on  trial  for  an  attempt  to  commit  rob- 
bery. He  contended  that  he  had  been  formerly  convicted 
of  the  same  offense,  which  he  alleged  to  be  a  bar  to  the 
prosecution.  He  offered  evidence  tending  to  show  that  he 
had  been  convicted  of  an  assault  with  a  deadly  weapon, 
under  an  information  charging  an  assault  with  intent  to 
commit  murder.  It  appeared  that  the  first  thing  done  by 
the  defendant  and  his  confederate  in  that  case  was  an  at- 
tempt to  intimidate  and  rob;  the  next  was  to  attack  with 
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a  deadly  weapon.  The  lower  court  refused  to  admit  the 
evidence.  The  defendant  was  convicted,  and  appealed.  The 
supreme  court  sustained  the  ruling  excluding  the  evidence, 
saying:  ''If  the  offenses  do  not  possess  the  same  elements, 
although  both  relate  to  the  same  transaction,  it  would  seem 
that  both  may  be  punished."  In  People  v.  Majors,  65  Cal. 
138,  at  p.  143,  [52  Am.  Rep.  295,  3  Pac.  597,  601],  our 
supreme  court  quoted  approvingly  from  State  v.  Elder,  65 
Ind.  282,  [32  Am.  Rep.  69],  and  State  v.  Eattdbough,  66 
Ind.  223,  ail  follows: 

**In  the  first  case  (reported  in  65  Ind.)  the  rule  on  the 
subject  we  are  now  treating  is  stated  as  follows:  *When  the 
same  facts  constitute  two  or  more  offenses,  wherein  the  lesser 
offense  is  not  necessarily  included  [involved]  in  the  greater, 
and  when  the  facts  necessary  to  convict  in  the  second  prose- 
cution would  not  necessarily  have  convicted  in  the  first,  then 
the  first  prosecution  will  not  be  a  bar  to  the  second,  although 
the  offenses  were  both  committed  at  the  same  time  and  by 
the  same  act.*  And  in  the  other  case  (66  Ind.)  it  is  said: 
*The  usual  test  by  which  to  determine  whether  the  former 
conviction  or  acquittal  was  for  the  same  offense  as  that 
charged  in  the  second  prosecution,  and  therefore  whether 
the  former  is  a  bar  to  the  latter,  is  to  inquire  whether  the 
evidence  necessary  to  sustain  the  latter  would  have  justified 
a  conviction  in  the  former  case.'  " 

Applying  the  rule  last  stated,  we  do  not  see  how  it  can  be 
consistently  argued  that  the  evidence  necessary  to  support 
the  charge  of  kidnaping  would  be  sufficient  to  sustain  a 
conviction  on  the  charge  of  rape,  which  was  involved  in  the 
former  case.  Pacts  establishing  the  crime  of  kidnaping 
beyond  any  and  all  reasonable  doubt  might  in  the  instant 
case  fall  far  short  of  sustaining  the  other  offense.  To  the 
same  effect  are  People  v.  Devlin,  143  Cal.  128,  [76  Pac.  900], 
and  People  v.  Eerrick,  144  Cal.  46,  [77  Pac.  711].  The  kid- 
naping of  the  complaining  witness  was  completed  on  the 
morning  of  April  7,  1919,  when  the  defendant  and  his  con- 
federates forcibly  seized  and  carried  her  away  from  San 
Jose  to  the  home  of  one  of  them  a  number  of  miles  distant 
in  the  same  county.  The  act  of  rape  upon  the  prosecutrix 
was  committed  later  in  the  same  day,  when  the  defendant 
and  his  confederates  overcame  her  resistance  by  force  and 
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violence,  in  order  that  he  might  commit  the  act  of  sexual 
intercourse  upon  her.  The  judgment  and  the  order  appealed 
from  are  affirmed. 

Kerrigan,  J.,  and  Wood,  J.,  pro  tern.,  concurred. 


[Oiy.  No.  2918.    Urst  Appellate  Distriet,  Division  One.— December  11, 

1919.] 

GRACE    SABIN    PAYNE,    Respondent,    ▼.    MARIANNE 
PULLAN,  Appellant. 

[1]  PLBADnrft— Obdeb  Extending  Tims  to  Pliad — Qineral  Appeab- 
ANOB — JuBisDiOTiON. — Where  a  defendant  files  a  notice  of  motion 
toqaaeh  service  of  summons  and,  pending  the  making  of  sach  mo- 
tion, procures  an  order  of  court  extending  her  time  within  which 
to  appear  and  plead  to  the  complaint,  she  thereby  personally  ap- 
pears in  the  action  and  the  court  acquires  jurisdiction  over  her. 

[2]  Id. — Want  op  JuBisDicnoN — Obdeb  Bepusing  to  Vacate  Judg- 
ment—When NOT  Appealable. — Where  a  motion  to  quash  service 
of  summons  on  the  ground  that  jurisdiction  of  the  person  of  the 
defendant  was  not  acquired  is  denied,  the  order  of  the  court 
denying  such  motion  may  be  reviewed  on  appeal  from  the  judg- 
ment, and  where  such  appeal  is  not  taken,  an  order  thereafter 
made  denying  a  motion  to  vacate  and  set  aside  the  judgment  on 
the  ground  that  jurisdiction  of  the  person  of  the  defendant  was 
not  acquired  is  not  appealable. 

APPEAL  from  an  order  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  refusing  to  vacate  a  de- 
fault judgment.    Edmund  P.  Mogan,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Martin  Stevens  for  Appellant. 

Jas.  P.  Sweeney  and  Frank  J.  Fimtes  for  Respondent. 

KERRIGAN,  J. — This  is  an  appeal  from  an  order  refut- 
ing to  vacate  a  judgment  taken  by  default  in  an  action  in 
unlawful  detainer.  The  complaint  was  filed  on  December  14, 
1915,  and  two  days  later  an  order  was  made  directing  serviee 
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of  summons  upon  the  defendant  by  publication  for  three  days, 
the  ground  of  such  order  being  that  the  defendant  was  con- 
cealing herself  in  order  to  avoid  being  served  with  summons. 
On  December  24, 1915,  the  defendant,  appearing  specially  for 
the  purpose,  served  and  filed  a  notice  of  motion  to  quash 
such  service  of  summons,  basing  the  motion  upon  the  ground 
that  at  the  time  of  the  making  of  the  order  therefor  and 
prior  thereto  she  was  a  resident  of  the  state  of  Washington ; 
that  therefore  jurisdiction  of  her  person  could  not,  under 
the  provisions  of  section  413  of  the  Code  of  Civil  Procedure, 
be  acquired  by  publication  of  the  summons  for  a  period  of 
less  than  two  months.  On  December  28th,  pending  the  mak- 
ing of  this  motion,  the  court,  upon  affidavits  filed  on  behalf 
of  defendant,  made  an  order  extending  her  time  within 
which  to  appear  and  plead  to  the  complaint  two  days  after 
denial  of  her  motion  to  quash  the  service  of  summons,  if 
denied.  This  order,  upon  notice  and  after  argument  by 
both  parties,  was,  on  December  30th,  vacated  and  set  aside. 
The  record  does  not  show  what  disposition  was  made  of  the 
motion  to  quash  the  service  of  summons;  but  it  was  in  effect 
denied  by  the  action  of  the  court  in  directing  judgment 
against  the  defendant,  based  upon  the  conclusion  that  she 
had  personally  appeared  in  the  action  by  procuring  the  order 
extending  her  time  to  plead,  and  had  not  thereafter  within 
due  time  caused  any  pleading  to  be  filed  on  her  behalf.  No 
appeal  was  taken  from  such  judgment. 

On  June  29,  1916,  the  defendant  served  and  filed  a  notice 
of  motion  for  an  order  vacating  and  setting  aside  the  judg- 
ment by  default  taken  against  her,  the  grounds  of  the  mo- 
tion being  that  the  summons  had  not  been  served  upon  her, 
and  hence  that  jurisdiction  over  her  had  not  been  acquired 
by  the  court,  she  being  a  nonresident  of  the  state,  and 
summons  not  having  been  published  for  the  time  fixed  by 
law  to  acquire  jurisdiction  over  a  nonresident.  The  motion 
was  noticed  to  be  made  on  July  14th,  but  it  was  not  in  fact 
made  until  the  following  October.  On  November  28,  1916, 
the  court  denied  the  motion,  and  on  January  15,  1917,  the 
defendant  appealed  from  that  order,  which  is  the  matter 
now  before  us. 

[1]  The  motion  to  set  aside  and  vacate  the  judgment, 
and  the  motion  theretofore  made  to  quash  the  service  of 
summons,  were  both  based  on  the  same  ground,  i.  e.,  that  the 
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court  had  not  acquired  jurisdiction  of  the  person  of  the  ap- 
pellant. Both  motions  were  decided  against  the  appellant 
upon  the  sound  theory  that  when  she  took  the  order  extend- 
ing her  time  to  plead  to  the  complaint  she  had  thereby  per- 
sonally appeared  in  the  action.  {Security  Co,  v.  Boston  Co,, 
126  Cal.  422,  [58  Pac.  941,  59  Pac.  296].)  [2]  As  the 
order  of  the  court  upon  the  first  of  said  motions  could  have 
been  reviewed  on  appeal  from  the  judgment,  it  follows  under 
the  settled  law  in  this  state  that  the  second  order  refusing 
to  vacate  the  judgment  is  not  an  appealable  order.  It  may 
be  said  here,  as  was  said  in  the  case  of  Mantel  v.  Mantel, 
135  Cal.  315,  [67  Pac.  758],  that  ''the  grounds  upon  which 
the  defendant  sought  to  have  the  judgment  vacated  existed 
before  the  judgment  was  entered,  and  would  have  been  avail- 
able upon  an  appeal  from  the  judgment.  *' 

In  Kent  v.  Williams,  146  Cal.  3,  [79  Pac.  527],  it  was  held 
that  "the  rule  is  well  established  that  an  order  refusing  to 
vacate  a  prior  order  or  judgment,  from  which  an  appeal 
may  be  taken,  is  not  appealable  unless  there  is  a  record 
which  presents  matters  for  consideration  that  could  not  be 
presented  upon  the  appeal  from  the  original  order  or  judg- 
ment." 

The  order  appealed  from  is  aflSrmed. 

Richards,  J.,  and  Waste,  P.  J.,  concurred. 


[Civ.  No.  3105.    Second  Appellate  District,  Division  One. — ^December  11, 

1919.] 

SECURITY  TRUST  &  SAVINGS  BANK  (a  Corporation), 
Respondent,  v.  H.  M.  CLAUSSEN,  Appellant. 

[1]  Landlord  and  Tenant — Action  fob  Rent — Judgment  in  Pbevioub 
Ac  HON— Insufficient  Plea  in  Abatement. — In  an  action  to 
recover  the  rent  for  certain  months  alleged  to  have  accrued  under 
the  terms  of  a  written  lease  the  tenant  is  not  entitled  to  an  abate- 
ment of  the  action  pending  the  final  determination  upon  appeal 
of  a  previous  uction  by  the  lessor  to  recover  the  rent  alleged  to 
have  acf'rued  under  such  lease  during  previous  months,  iu  which 
action  the  trial  court  cU'tcrmincMl  that  the  lessor  was  entitled  to 
receive  a  smaller  sum  th:iu  that  specified  in  the  lease,  which  sum 
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it  found  was  the  reasonable  valtte  of  the  demised  premises,  where 
the  question  of  the  modification  of  the  lease  was  not  involved  in 
such  previous  action. 
[2]  Id. — When  Plsa  in  Abatement  Open. — A  plea  in  abatement  based 
upon  the  fact  that  another  action  is  pending  is  open  only  when 
the  identity  of  the  matters  invoked  in  the  second  action  is  such 
that  the  judgment  in  the  first,  if  final,  could  be  pleaded  as  a 
former  adjudication. 

[3]    Id. — DiSAGBEEMENT     AS     TO     RENTAL    YALUS  —  DETEBMINATION     BT 

OouBT. — ^Where  a  lease  provides  that  if,  bj  reason  of  the  happen- 
ing of  a  certain  event,  the  rental  value  of  the  demised  premises 
shall  become  lees  than  the  monthly  rental  specified  in  the  lease, 
the  lessor  ''will  grant  such  reduction  on  said  rent  as  she  may  deem 
proper  at  that  time,"  but  no  method  is  specified  therein  by  which 
the  question  of  the  impairment  of  the  tenancy  may  be  ascertained, 
other  than  leaving  it  to  the  lessor,  and  upon  the  happening  of 
such  event  the  parties  are  unable  to  agree,  the  subject,  under 
proper  allegations  in  the  nature  of  an  equitable  action,  may  be 
submitted  to  the  court  and  its  determination  will  constitute  the 
lessee's  liability  under  the  terms  of  the  lease  as  though  originally 
written  therein. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    L.  H.  Valentine,  Judge.    AflSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Randall,  Bartlett  &  White  for  Appellant. 

Newlin  &  Ashburn  for  Respondent. 

SHAW,  J. — ^In  this  action  plaintiff  sued  for  rent  of  $150 
a  month,  alleged  to  have  accrued  under  the  terms  of  a 
written  lease  for  the  months  of  November  and  December, 
1918,  and  January  and  February,  1919.  As  prayed  for, 
the  court  gave  judgment  in  favor  of  plaintiff  for  six  hun- 
dred dollars,  from  which  defendant  appeals. 

As  shown  by  the  complaint  and  answer,  the  facts  pre- 
sented, other  than  the  months  for  which  the  recovery  of 
rent  is  sought,  are  identical  with  those  involved  in  same 
title.  No.  3073  in  this  court,  wherein  an  opinion  was  this 
day  filed.  As  in  that  case,  this  action  is  based  upon  a 
lease,  the  execution  of  which  and  nonpayment  of  any  sum 
whatsoever  as  rent  for  the  months  of  November,  December, 
January,   and  February    is  admitted.    The  facts  set  forth 
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in  defense  of  plaintiff's  right  to  recover  are  identical  with 
those  contained  in  the  answer  in  the  former  case.  Defendant 
offered  evidence  as  to  the  reasonable  rental  value  of  the 
premises  for  the  months  specified  in  the  complaint,  to  which 
plaintiff's  objection  was,  for  the  reasons  given  in  the  opinion 
in  No.  3073,  properly  sustained. 

In  addition  to  the  matters  there  set  up  as  a  defense,  the 
defendant  in  this  action  alleged — for  what  purpose  it  is  not 
made  to  appear— that  the  former  suit  involved  the  same 
cause  of  action  as  that  set  forth  in  the  complaint  herein, 
and  that  judgment  therein  was  duly  given  and  made  against 
the  defendant,  **  declaring  that  the  lease  upon  which  plaintiff 
sues  herein  had  been  modified,  and  that  plaintiff  was  entitled 
to  recover  from  the  defendant  the  reasonable  rental  value 
of  said  premises  only,  and  that  the  reasonable  rental  value 
thereof  was  forty  dollars  per  month'';  in  support  of  which 
the  judgment-roll  in  No.  3073  was  introduced  in  evidence. 
As  to  this  allegation  the  court,  upon  sufficient  evidence, 
made  an  adverse  finding  to  the  effect  that  the  causes  of 
action  were  different ;  that  while  it  was  true  that  a  judgment 
was  rendered  therein  against  defendant  (from  which  an 
appeal  by  plaintiff  is  pending),  wherein  it  was  adjudged 
that  the  reasonable  rental  value  of  the  property  for  the 
months  named  in  that  action  was  forty  dollars  per  month, 
for  which  judgment  was  rendered  against  defendant,  it 
was  not  adjudged  that  the  lease  upon  which  plaintiff  sues 
herein  was  modified  or  changed  in  any  respect 

[1]  As  stated,  the  record  fails  to  disclose  the  purpose 
for  which  the  allegation  as  to  the  former  adjudication  was 
inserted  in  the  answer.  However  this  may  be,  and  conceding 
that  since  an  appeal  therein  was  pending,  it  could  not  be 
pleaded  as  a  bar,  appellant,  without  showing  that  such  relief 
was  asked  for  in  the  trial  court,  now  insists  that  there  should 
have  been  an  abatement  of  this  action  pending  the  deter- 
mination of  the  former  case  on  appeal.  We  perceive  no 
merit  in  the  contention.  As  appears  from  the  judgment-roll 
introduced  in  evidence,  the  question  as  to  the  modification 
of  the  lease  was  not  involved  in  the  action.  Neither  party 
asked  that  the  terms  of  the  lease  be  modified.  In  its  com- 
plaint plaintiff  stood  thereon.  All  the  findings,  except  as  to 
the  amount  of  rent  due  for  the  months  named  in  the  com- 
plaint, as  to  which  the  court  found  the  reasonable  rental 


Digitized  by  VjOOQ IC 


Dec.  1919.]     Security  Trust  btc.  Bk.  v.  Clausskw,        738 

value  therefor  was  forty  dollars  per  month,  were  adverse  to 
defendant,  as  to  whom,  since  he  did  not  appeal  therefrom, 
the  judgment  was  final  and  binding.  The  judgment  did  not, 
as  claimed  by  appellant,  purport  to  fix  the  rental  value  of 
the  premises  for  subsequent  months  of  the  demised  term,  the 
reasonable  value  of  which,  owing  to  fluctuation  and  change 
of  conditions,  might  be  more  or  less.  Moreover,  accepting  ap- 
pellant's  theory  that  the  judgment  should  be  construed  as 
fixing  the  value  of  the  lease  for  the  balance  of  the  term  at 
forty  dollars  per  month,  he,  nevertheless,  admits  that  he 
neither  paid  nor  tendered  an3rthing  on  account  thereof. 
Then  why  should  plaintiff  be  compelled  to  forego  the  right 
to  enforce  payment  of  what  concededly  was  duet 

[2]  A  plea  in  abatement  based  upon  the  fact  that  another 
action  is  pending  is  open  only  when  the  Identity  of  the 
matters  involved  in  the  second  action  is  such  that  the  judg- 
ment in  the  first,  if  final,  could  be  pleaded  as  a  former  ad- 
judication. (Baker  v.  Filers  Mxisic  Co.,  175  Cal.  652,  [166 
Pac.  1006].)  *'This  rule  is  based  upon  the  supposition  that 
the  first  suit  was  effective,  and  afforded  an  ample  remedy  to 
the  party,  and  hence  that  the  second  was  unnecessary,  and 
as  a  consequence  vexatious."  {Dyer  v.  Scalmcunini,  69  Cal. 
637,  [11  Pac.  327].)  There  is  nothing  in  the  judgment 
rendered  in  the  former  suit  which  affects  the  existence  or 
integrity  of  the  lease.  Assuming  the  judgment  to  be  a  final 
determination  of  the  subject  of  that  action,  the  lease  would 
constitute  the  basis  of  subsequent  actions  by  plaintiff  upon 
which  to  assert  its  right  to  recovery  of  rent  for  subsequent 
months  of  the  term.  In  support  of  his  contention,  appellant 
has  cited  Baker  v.  EUers  Music  Co.,  175  Cal.  657,  [166  Pac. 
1008] ;  Wiaiams  v.  Hawkins,  34  Cal.  App.  146,  [166  Pac. 
869],  and  Wiese  v.  San  Francisco  Musical  Soc.,  82  Cal.  645, 
[7  L.  R.  A.  577,  23  Pac.  212],  none  of  which,  however,  is 
applicable  to  the  facts  in  this  case,  for  the  reason  that  the 
judgments  therein  rendered  were  in  favor  of  the  defendants 
and  the  effect  thereof  was  to  destroy  and  nullify  plaintiffs' 
right  to  recover  in  the  subsequent  actions.  If  final,  the  judg- 
ment could  be  interposed  as  a  plea  in  bar,  and  if  pending  on 
appeal  therefrom  by  plaintiff,  then  as  a  plea  in  abatement, 
for  the  reason  that  if  afiSrmed  it  would  operate  as  a  final 
'Ictcrmination  of  the  subject  of  the  subsequent  action, 
and  hence  there  would  be  nothing  to  litigate.    Assuming, 
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therefore,  the  sufficiency  of  the  allegation  of  the  answer 
herein  as  a  plea  in  abatement,  and,  though  not  appearing  in 
the  record,  that  defendant  did  ask  the  trial  court  for  such 
relief,  the  finding,  which,  as  shown,  is  supported  by  the  evi- 
dence, is  such  as  to  warrant  the  court  in  denying  the  same. 

At  the  risk  of  being  criticised  for  indulging  in  dictum,  we 
deem  it  not  improper  to  state  that  by  the  terms  of  the  lease 
the  parties  thereto  contemplated  that  a  law  prohibiting  the 
retail  sale  of  liquor  upon  the  premises  might  be  enacted,  by 
reason  whereof  the  rental  value  of  the  property  might  be 
impaired,  in  which  case  the  lessor  undertook  and  agreed 
that  she  would  make  such  reduction  of  rent  as  she  might 
deem  proper  at  the  time.  In  other  words,  when  the  con- 
tingency arose  she  would,  for  the  remainder  of  the  term, 
reduce  the  amount  of  the  monthly  installments  of  rent  to  such 
sum  as  would  under  the  circumstances  be  reasonable,  such 
reduction  to  be  fixed  and  continue  as  the  measure  of  def end- 
ant 's  obligation  throughout  the  remainder  of  the  term.  It 
was  not  contemplated,  in  the  absence  of  an  agreement  there- 
for, that  a  different  rental,  due  to  periodical  fluctuations  in 
value,  should  be  exacted  from  month  to  month,  depending 
upon  what  the  court  in  such  actions  deemed  reasonable. 

[3]  While  the  undertaking  of  the  lessor  was  to  make 
such  reduction  as  she  deemed  proper  *'at  that  time,"  never- 
theless she  was  an  interested  party.  Section  1611  of  the 
Civil  Code  provides:  **When  a  contract  does  not  determine 
the  amount  of  the  consideration,  nor  the  method  by  which 
it  is  to  be  ascertained,  or  when  it  leaves  the  amount  thereof 
to  the  discretion  of  an  interested  party,  the  consideration 
must  be  so  much  money  as  the  object  of  the  contract  is 
reasonably  worth.''  The  object  of  the  contract  was  the 
rental  value  of  the  premises  and  the  consideration  of  the 
tenancy  when  impaired  by  the  passage  of  the  liquor  ordi- 
nance was  not  determined  by  the  contract,  nor  any  method 
specified  therein  by  which  it  was  to  be  ascertained,  other 
than  leaving  it  to  the  discretion  of  the  lessor,  who  was  an 
interested  party;  hence,  under  this  provision  of  the  code, 
if  the  parties  were  unable  to  agree  upon  the  reduction  proper 
to  be  made,  the  subject,  under  proper  allegations  in  the 
nature  of  an  equitable  action,  should  be  submitted  to  the 
court  in  an  action  to  have  it  determine  the  reasonable  rontal 
value  of  the  premises  for  the  remainder  of  the  term,  and 
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such  determination  would  constitute  the  defendant's  liability 
under  the  terms  of  the  lease,  as  though  originally  written 
therein. 

The  judgment  is  affirmed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[Civ.  No.  3073.    Second  Appellate  District,  Division  One. — December  11, 

1919.] 

SECURITY  TRUST  &  SAVINGS  BANK  (a  Corporation), 
Appellant,  v.  H.  M.  CLAUSSEN,  Respondent. 

[1]  Landlord  and  Tenant — ^Usb  or  Premises — Construction  or 
Lease. — A  provision  in  a  lease  that  the  demised  premises  are  to 
be  "used  for  the  purpose  of  conducting  and  carrying  on  the  busi- 
ness pertaining  to  a  general  retail  liquor  establishment"  is  permis- 
sive, rather  than  restrictive,  and  the  lessee  is  not  limited  in  the 
use  thereof  to  conducting  a  liquor  business,  but  might  carry  on  any 
lawful  business  therein. 

[2]  Id. — Specific  Use  of  Premises  Prevented  by  Law — Eviction. — 
The  passage  of  an  ordinance  rendering  it  impossible  for  the  lessee 
to  conduct  a  retail  liquor  business  on  the  demised  premises  does  not 
constitute  an  eviction,  a  provision  in  the  lease  that  the  premises 
are  to  be  "used  for  the  purpose  of  conducting  and  carrying  on  the 
business  pertaining  to  a  general  retail  liquor  establishment"  not 
being  restrictive  to  that  character  of  business. 

[3]  Id. — Action  for  Rent — Reasonable  Value  of  Premises — Plead- 
ing— Evidence.— Where  a  lease  provides  that  should  the  city  be 
voted  dry  and  all  retail  liquor  establishments  abolished  and  that  by 
reason  of  such  fact  the  rental  value  of  the  premises  should  be  im- 
paired, the  lessor  will  grant  such  reduction  on  the  rent  as  she  may 
deem  proper,  and  such  an  ordinance  is  passed,  but  in  an  action  by 
the  lessor  to  recover  the  rent  specified  in  the  lease  the  lessee  does 
not  claim  or  allege  in  his  answer  that  the  rental  value  of  the  prop- 
erty is  less  than  the  amount  specified  in  the  lease,  evidence  as  to 
the  reasonable  rental  value  of  the  premises  is  not  admissible. 


2.  Effect  upon  lease  of  property  for  saloon  of  passage  of  pro- 
hibitory laws  during  term,  notes,  19  L.  R.  A.  (N.  8.)  964;  23  L.  S.  A* 
(N.  S.)   497;  34  L.  S.  A.  (N.  8.)   773;  L.  E.  A.  1917C,  935. 

Eviction  by  enforcement  by  public  officials  of  restrictions  on  use  of 
premifles,  note,  2  Zi.  R.  A.  (N.  8.)  973. 


Digitized  by  VjOOQ IC 


736      Sbcurtty  Teust  etc.  Bk.  v.  Claussbn.     [44  Cal.  App. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Frederick  W.  Houser,  Judge.      Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Newlin  &  Ashbum  for  Appellant 

Randall,  Bartlett  &  White  for  Respondent 

SHAW,  J. — In  this  action  plaintiflP  sought  to  recover  rent 
of  $150  per  month,  alleged  to  be  due  for  the  months  of 
April  to  October,  1918,  inclusive,  under  the  terms  of  a  writ- 
ten lease  made  by  its  assignor  to  defendant  herein. 

The  court  found  that  plaintiff  was  entitled  to  forty  dol- 
*iars  per  month  for  the  period  in  question,  and  gave  judg- 
ment accordingly,  from  which  plaintiff  appeals. 

The  lease,  the  execution  of  which  defendant  admits,  pro- 
vided that  the  demised  premises,  situated  in  the  city  of  Los 
Angeles,  were  to  be  "used  for  the  purpose  of  conducting 
and  carrying  on  the  business  pertaining  to  a  general  retail 
liquor  establishment,"  for  a  period  of  five  years  from  Feb- 
ruary 7, 1916.  Among  other  provisions  contained  in  the  lease 
was  a  covenant  on  the  part  of  the  lessor  "that  should  the 
city  of  Los  Angeles  be  voted  dry  and  all  retail  liquor  estab- 
lishments be  abolished,  and  should  the  within  premises  there- 
by become  worth  less  rent  per  month  than  the  amount  above 
stated  [$150  per  month],  that  she  will  grant  such  reduc- 
tion on  said  rent  as  she  may  deem  proper  at  that  time.'* 
In  his  answer  defendant,  admitting  that  no  payments  had 
been  made  on  account  of  the  rent  accruing  for  said  months 
under  the  terms  of  the  lease,  denied  that  any  sum  whatsoever 
was  due  thereon,  and  as  an  aflBrmative  defense  alleged  the 
adoption  of  an  ordinance  by  the  city  of  Los  Angeles,  which 
went  into  effect  April  1,  1918,  the  provisions  of  which  made 
it  unlawful  to  use  the  demised  premises  for  the  purpose  of 
conducting  and  carrying  on  the  business  pertaining  to  a 
general  retail  liquor  establishment.  He  did  not,  however, 
allege  that  by  reason  of  the  provisions  of  such  ordinance  the 
premises  had  become  worth  less  per  month  than  the  amount 
specified  in  the  lease.  Without  objection,  defendant  intro- 
duced in  evidence  an  ordinance  entitled,  "An  ordinance  pro- 
hibiting saloons;  and  prohibiting  the  sale  of  distilled  alco- 
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holic  liquors;  and  relating  the  sale  and  service  of  vinous 
and  malt  alcoholic  liquors,  within  the  city  of  Los  Angeles/' 
which,  as  provided  therein,  became  effective  at  midnight, 
March  31,  1918,  and  whereby  it  was  declared  to  be  unlaw- 
ful **to  sell,  serve  or  give  away  any  alcoholic  liquor  within 
the  city  of  Los  Angeles,"  except  as  otherwise  provided 
therein.  Without  quoting  the  exceptions,  suflSce  it  to  say 
that  the  conducting  and  carrying  on  of  a  retail  liquor  estab- 
lishment is  not  included  within  the  exceptions  found  in  the 
ordinance;  indeed,  the  very  purpose  of  the  ordinance  was 
to  prohibit  the  conduct  of  such  business.  This  was  followed 
by  testimony,  received  over  plaintiff's  objection,  that  since 
not  pertinent  to  any  issue  raised,  it  was  incompetent,  to  the 
effect  that  the  reasonable  rental  value  of  the  premises  for 
the  months  in  question  was  thirty  dollars  per  month. 

Upon  this  evidence  the  court  found  that  by  reason  of  the 
passage  of  said  ordinance  it  became  impossible  for  defend- 
ant to  use  the  premises  for  the  purpose  of  conducting  the 
business  pertaining  to  a  general  retadl  liquor  establishment, 
and  that  the  reasonal)le  rental  value  of  the  premises  for  the 
months  of  April  to  October,  1918,  inclusive,  was  the  sum  of 
forty  dollars  per  month. 

[1]  While  the  lease  provided  that  the  premises  were  to 
be  '*used  for  the  purpose  of  conducting  and  carrying  on 
the  business  pertaining  to  a  general  retail  liquor  establish- 
ment,'' such  provision  as  to  use  is  permissive  rather  than 
restrictive.  Defendant  was  not  limited  in  the  use  thereof  to 
conducting  a  liquor  business,  but  might  carry  on  any  lawful 
business  therein  {Hyatt  v.  Grand  Rapids  Bremng  Co,,  168 
Mich.  360,  [134  N.  W.  22] ;  Lawrence  v.  White,  131  Ga.  840, 
[15  Ann.  Cas.  1097,  9  L.  E.  A.  (N.  S.)  966,  63  S.  B.  631] ; 
McLarren  v.  Spalding,  2  Cal.  510),  for  which  the  premises 
might  have  been  of  equal  or  greater  value.  [2]  The  fact 
that  the  ordinance  rendered  it  impossible  for  the  tenant  to 
conduct  a  liquor  business,  since  he  was  not  restricted  in  the 
use  of  the  premises  for  other  kinds  of  business,  did  not  con- 
stitute an  eviction. 

[3]  If  defendant  desired  to  protect  himself  against  a 
change  of  the  law,  the  operation  of  which  would  prevent  him 
from  conducting  the  liquor  business,  then  it  was  his  duty  to 
so  stipulate  in  the  contract.  It  is  apparent  the  parties  so 
understood   the  law  with  respect  to  the  provision  as  to 

44  Oal.  App.— 47 
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the  purpose  for  which  the  premises  were  leased,  and  to 
cover  such  contingency  inserted  a  clause  *'that  should  the 
city  of  Los  Angeles  be  voted  dry  and  all  retail  liquor  estab- 
lishments be  abolished,"  and  further,  that  if  by  reason  of 
such  fact  the  rental  value  of  the  premises  should  be  im- 
paired,  the  amount  of  the  rent  specified  in  the  lease  should 
be  reduced.  While  the  adoption  of  the  ordinance  and  the 
fact  that  by  reason  thereof  it  was  impossible  for  defendant 
to  conduct  the  liquor  business,  is  alleged,  nowhere  in  the 
answer  is  ic  claimed  or  alleged  that,  due  to  the  effect  of  such 
ordinance,  the  rental  value  of  the  property  was  less  than  the 
amount  of  the  rent  specified  in  the  lease;  hence,  conceding 
the  effect  of  the  ordinance  was  to  prohibit  defendant's  use 
of  the  premises  for  the  vending  of  liquor,  nevertheless,  since 
it  was  not  alleged  that  by  reason  of  such  fact  the  rental 
value  was  less  than  $150  per  month,  there  was  no  issue 
under  which  testimony  as  to  the  reasonable  rental  value 
of  the  property  was  admissible.  The  court  erred  in  over- 
ruling plaintiff's  objection  to  the  same.  In  the  absence  of 
such  allegation,  no  facts  were  stated  constituting  a  defense 
and  no  evidence  admissible  thereunder. 
The  judgment  is  reversed. 

Conrey,  P.  J.,  and  James,  J.,  concurred. 


[GSy.  No.  3051.     Second  Appellate  IMstrict,  DiTision  Two. — ^December  11, 

1919.] 

G.  M.  CURTIS  et  al.,  Appellants,  v.  THE  RIALTO 
IRRIGATION  DISTRICT  (a  Public  Corporation), 
Respondent. 

[1]  Irrigation  Districts  —  Bonds — Statute  of  Limitations. — The 
right  to  recover  the  amount  of  either  principal  or  interest  coupons 
on  irrigation  district  bonds  issued  under  the  Wright  Act  of  1887 
IS  barred  by  the  statute  of  limitations  after  the  lapse  of  four 
years  from  the  date  such  coupons  became  payable. 

APPEAL  from  a  judgrmont  of  the  Superior  Court  of  San 
Bernardino  County.    J.  W.  Curtis,  Judge.    AfiSrmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 

C.  C.  Haskell  for  Appellants. 

Leonard,  Surr  &  Hellyer  for  Respondent. 

THOMAS,  J. — ^This  is  an  action  brought  to  recover  the 
sum  of  $72,601.75,  alleged  to  be  due  upon  ninety-three  of  the 
bonds  of  the  defendant  corporation.  Subsequent  to  the  com- 
mencement of  this  action  plaintiffs,  by  leave  of  court,  filed  a 
supplemental  complaint,  in  which  it  was  alleged  that  certain 
coupons,  attached  to  the  bonds,  had  matured  since  the  in- 
stitution of  the  action,  and  judgment  was  prayed  for  in  the 
additional  sum  of  $15,394.75.  The  sum  total  for  which 
judgment  was  prayed,  therefore,  was  $87,996.50. 

The  bonds  sued  on  were  for  the  principal  of  five  hundred 
dollars  each,  and  in  form  were  in  words  and  figures  as  fol- 
lows: 

''Bond  No. . 

''United  States  of  America,  State  of  California. 

"$500.00  $500.00 

"Bond  of  the  Rialto  Irrigation  District. 

"Total    issue:    $500,000.00.    Located    in    San    Bernardino 

County,  Cal. 
"For  value  received,  the  Rialto  Irrigation  District,  a  pub- 
lic corporation,  duly  organized  and  existing  under,  and 
pursuant  to  the  laws  of  the  State  of  California,  promises  to 
pay  to  the  bearer  hereof,  at  the  office  of  the  treasurer  of 
said  district,  the  sum  of  ($500.00)  Five  Hundred  Dollars,  in 
gold  coin  of  the  United  States,  at  the  dates  and  upon  in- 
stallments as  follows:  at  the  expiration  of  eleven  years  from 
date,  five  (5)  per  cent  of  said  sum;  at  the  expiration  of 
twelve  years  from  date,  six  (6)  per  cent  of  said  sum;  at  the 
expiration  of  thirteen  years  from  date,  seven  (7)  per  cent 
of  said  sum;  at  the  expiration  of  fourteen  years  from  date, 
eight  (8)  per  cent  of  said  sum;  at  the  expiration  of  fifteen 
years  from  date,  nine  (9)  per  cent  of  said  sum;  at  the  ex- 
piration of  sixteen  years  from  date,  ten  (10)  per  cent  of 
said  sum;  at  the  expiration  of  seventeen  years  from  date, 
eleven  (11)  per  cent  of  said  sum;  at  the  expiration  of  eigh 
teen  years  from  date,  thirteen  (13)  per  cent  of  said  sum; 
at  the  expiration  of  nineteen  years  from  date,  fifteen  (15) 
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per  cent  of  said  sum,  and  at  the  expiration  of  the  twentieth 
year  from  date,  a  percentage  suiBScient  to  pay  off  said  sum 
in  full. 

''Said  installments  are  to  be  paid  as  provided  in,  and 
only  upon  the  surrender  of  the  respective  installment  cou- 
pons hereto  attached.  And  said  district  promises  to  pay 
interest  on  the  said  principal  at  the  rate  of  six  (6)  per  cent 
per  annum,  payable  in  gold  coin  of  the  United  States  at  the 
oflSce  of  the  treasurer  of  said  district  semi-annually,  on  the 
first  day  of  January  and  July  of  each  year,  upon  the  sur- 
render of  the  respective  interest  coupons  hereto  attached* 
Both  principal  and  interest  are  payable  at  par. 

''This  bond  is  one  of  a  series  of  bonds  amounting  in  the 
aggregate  to  Five  Hundred  Thousand  Dollars,  caused  to  be 
issued  by  the  board  of  directors  of  said  Rialto  Irrigation 
District,  and  pursuant  to  a  vote  of  the  electors  of  said 
District  at  an  election  held  for  that  purpose  on  the  15th  day 
of  November,  1890.  The  said  series  of  which  this  bond  is 
one,  is  composed  of  one  thousand  bonds,  each  of  the  denom- 
ination of  Five  Hundred  Dollars,  and  the  said  bonds  are 
issued  by  authority  of,  pursuant  to,  and  after  a  full  compli- 
ance with  all  the  requirements  of  the  act  of  the  Legislature 
of  the  State  of  California,  entitled:  'An  Act  to  provide 
for  the  organization  and  government  of  irrigation  districts, 
and  to  provide  for  the  acquisition  of  water  and  other  prop- 
erty, and  for  the  distribution  of  water  thereby  for  irriga- 
tion purposes,'  approved  March  7th,  1887,  and  the  acts 
amendatory  and  supplementary  thereto. 

"The  Rialto  Irrigation  District  is  composed  of  citrus 
producing  lands  divided  into  ten  and  twenty  acre  farms, 
irrigated  by  one  thousand  (1,000)  inches  of  water  measured 
under  a  fourteen  inch  pressure  piped  to  each  farm  lot.  All 
the  said  bonds  and  the  interest  thereon  are  to  be  paid  by 
revenue  derived  from  an  annual  tax  upon  the  real  property 
of  the  district,  which  tax  is,  and  the  said  bonds  are,  by  said 
act  of  the  Legislature  made  a  lien  upon  all  said  real 
property. 

"In  witness  whereof  the  said  Rialto  Irrigation  District 
has  caused  these  bonds  to  be  issued  and  signed  by  its 
President  and  Secretary,  and  its  corporate  seal  to  be  here- 
unto affixed,  and  the  lithographed  signature  of  its  Secretary 
to  be  affixed  to  each  of  said  coupons  at  the  office  of  the 
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board  of  directors  in  said  district,  this  17th  day  of  Novem- 
ber, A.  D.  1890. 

**EiaijT0  Irrigation  District. 
**By  A.  B.  Fowler, 
''President  of  said  Board. 
**Bj  D.  Robinson, 

''Secretary  of  said  Board. 
"(Seal  of  Rialto  Irrigation  District).'' 

Attached  to  each  of  said  bonds  at  the  time  of  the  disposal 
and  delivery  thereof  were  certain  coupons,  numbered  re- 
spectively 1  to  40,  both  inclusive,  which  said  coupons  were 
and  are  in  words  and  figures  as  follows: 

"$ No.  

"Rialto  Irrigation  District 
will  pay  to  the  bearer  at  the  office  of  the  treasurer  of  said 
district,  at  the  Town  of  Rialto,  County  of  San  Bernardino, 
State  of  California,  on , ,  on  surrender  of  this  cou- 
pon the  sum  of Dollars,  in  U.  S.  gold  coin  being  semi- 
annual interest  on  bond  No. . 

"Dated  November  17th,  1890. 

"No. .  "D.  Robinson, 

"Secretary." 

The  form  of  these  bonds  and  coupons  was  by  the  answer 
admitted  to  be  as  alleged  in  the  complaint.  The  answer 
also  sets  up  the  statute  of  limitations  against  certain  of  these 
bonds  and  coupons  as  a  defense,  and  particularly  under  and 
by  the  provisions  of  subdivision  1  of  section  337,  subdivision 
1  of  section  338  and  section  343  of  the  Code  of  Civil  Pro- 
cedure. 

The  case  was  tried  by  the  court  without  a  jury.  The  court 
found  that  plaintiffs  were  the  owners  of  but  ninety-two  of 
the  bonds  sued  on,  that  there  was  due  and  unpaid  on  said 
bonds  the  sum  of  $80,268.60,  principal  and  interest,  and  that 
no  part  of  the  same  had  been  paid.  The  findings  further 
set  forth  that  each  and  every  cause  of  action  on  any  coupon, 
either  principal  or  interest,  which  by  their  terms  are  payable 
four  or  more  years  prior  to  the  filing  of  complaint,  are 
barred  by  the  provisions  of  subdivision  1  of  section  337  of 
the  Code  of  Civil  Procedure  of  the  state  of  California.  The 
amount  so  found  to  be  barred  was  $39,383.80;  and  judgment 
was  given  accordingly. 
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[1]  Appellants  urge,  and  respondent  concedes,  that  the 
only  point  raised  on  this  appeal  is  the  exclusion  from  the 
judgment  of  any  recovery  on  the  coupons,  principal  or  in- 
terest, which  were  by  their  terms  made  payable  four  or 
more  years  prior  to  the  filing  of  plaintiflfs'  complaint,  by  rea- 
son of  which  the  said  sum  of  $39,383.80  was  held  to  be  barred 
under  the  statute  of  limitations.  In  other  words,  the  attack 
is  upon  that  particular  finding  of  the  court  holding  that  the 
statute  of  limitations  applies  to  the  bonds  and  coupons  above 
quoted.  The  question  for  our  consideration,  therefore,  is: 
**Is  that  finding  correct!'* 

As  we  construe  sections  337,  338,  and  343  of  the  Code  of 
Civil  Procedure  with  and  in  the  light  of  section  312  of  the 
same  code,  we  are  of  the  opinion  that  the  finding  is  correct. 

At  the  outset  we  might  suggest  that  it  seems  to  us  that, 
appellants  are  laboring  with  the  question  as  to  how  the  judg- 
ment may  be  enforced,  in  case  one  is  recovered  by  them, 
rather  than  with  the  question  confronting  us.  It  is  con- 
tended by  appellants  that  '*the  letter  and  spirit  of  the  law 
(the  'Wright  Act,'  Stats.  1887,  p.  29)  on  which  the  bonds  (and 
coupons)  sued  on  were  issued,  provides  that  on  the  twentieth 
year  a  'sufficient  amount  shall  be  levied  as  an  assessment  to 
pay  off  said  bonds,'  and  in  no  other  year  is  there  such  pro- 
vision made.  The  law  prevents  the  statute  of  limitations 
from  running  before  the  twentieth  year. "  It  would  seem  that 
this  is  a  thought  which  has  occurred  to  appellants  since  the 
bringing  of  the  action,  for  the  reason  that  if  this  view  be  cor- 
rect, then  this  action  must  be  dismissed  as  having  been  pre- 
maturely brought.  This  hypothesis  is  supported  by  the  fact  of 
the  filing  of  the  supplemental  complaint.  If  the  cause  or  causes 
of  action  had  not  accrued  at  the  time  of  the  commencement 
of  this  suit  (and  this  would  seem  to  be  the  conclusion  to 
which  we  are  irresistibly  driven,  if  we  correctly  apprehend 
the  argument  of  counsel  when  he  says  that  the  statute  of 
limitations  docs  not  begin  to  run  until  the  twentieth  year), 
then  this  action  must  be  dismissed,  because  none  of  the  bonds 
or  coupons,  including  those  referred  to  in  the  supplemental 
complaint,  had  matured.  For  reasons  which  appear  obvious, 
to  us  at  least,  appellants,  at  the  time  of  the  commencement  of 
this  action,  must  have  been  of  the  opinion  that  a  cause  or 
causes  of  action  had  accrued,  otherwise  they  would  realize 
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that  they  had  no  standing  in  court.  Confronted,  therefore, 
with  this  situation,  is  it  not  a  rather  strange  contention  to 
assert  that  a  cause  of  action  had  accrued  at  that  time,  and, 
in  the  same  breath,  deny  the  operation  of  the  statute  of  lim- 
itations in  reference  thereto?  It  would  seem  that  the  mere 
statement  of  such  a  case  is  to  answer  it. 

In  the  absence  of  any  provision  to  the  contrary,  each  bond 
and  each  coupon  is  a  distinct  obligation;  and  the  rule  is — 
and  we  think  it  supported  by  reason  as  well  as  by  over- 
whelming authority — ^that  the  statute  of  limitations  begins  to 
run  when  the  right  of  action  is  complete.  As  already  in- 
timated, it  would  be  a  strange  contention,  and,  as  we  see  it, 
an  illogical  conclusion,  to  hold  that  the  statute  sleeps  with 
respect  to  bonds  or  coupons,  detached  or  otherwise,  whilst 
a  complete  right  of  action  upon  such  claims  exists  in  the 
holder.  {Amy  v.  City  of  Dubuque,  98  U.  S.  470,  [25  L.  Ed. 
228,  see,  also,  Rose's  U.  S.  Notes];  California  etc.  Co.  v. 
Sierra  etc.  Co.,  158  Cal.  690,  [Ann.  Cas.  1912A,  729,  112 
Pac.  274];  Meyer  v.  San  Francisco,  150  Cal.  131,  [10 
L.  R.  A.  (N.  S.)  110,  88  Pac.  722];  San  Francisco  Sav. 
Union  v.  Reclamation  Dist.,  144  Cal.  630,  [79  Pac.  374]; 
Barnes  v.  Glide,  117  Cal.  1,  [59  Am.  St.  Rep.  153,  48  Pac. 
804] ;  Stowell  V.  Rialto  Irr.  Dist.,  246  Fed.  294,  [159  C.  C.  A. 
24] ;  Rialto  Irr.  Dist.  v.  CKellis,  246  Fed.  308,  [159  C.  C.  A. 
38].)  The  three  cases  last  cited  are  referred  to  by  appel- 
lants in  their  opening  briefs  as  supporting  their  view  that 
the  statute  of  limitations  does  not  run  as  to  bonds  and 
coupons  such  as  we  are  now  considering.  But,  as  decided 
by  the  circuit  court  of  appeals,  they  coincide  with  the  views 
here  expressed,  reversing  the  judgment  of  the  lower  court 
and  holding  squarely  that  the  statute  runs  and  bars  all 
coupons  that  were  more  than  four  years  overdue  at  the  time 
of  the  commencement  of  the  action,  and  also  holding  such 
instruments  to  be  ** general"  obligations  of  the  irrigation 
district.  We  invite  a  careful  study  of  the  cases  here  cited 
for  elaboration  of  the  reason  for  the  conclusions  there 
reached,  and  refrain  from  further  discussion  thereof. 

We  have  considered  every  other  point  urged  by  appellants, 
but  are  of  the  opinion  that  no  good  purpose  could  be  served 
by  discussing  any  one  of  them  here,  in  view  of  our  con- 
clusion on  the  concededly  only  point  in  the  case;  and  deem- 
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ing  such  * 'points'*  without  merit,  so  far  as  this  case  is  con- 
cerned, we  dismiss  them  with  this  general  statement. 
Judgment  affirmed. 

Finlayson,  P.  J.,  and  Sloane,  J.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied  by 
the  supreme  court  on  February  9,  1920. 

All  the  Justices  concurred. 


[CiT.  No.  2942.    First  AppeUate  District,  Division  One.~December  IS, 

1919.] 

FREDERICK  W.  McNULTY,  Administrator,  etc.,  Respond- 
ent,  V.  NEW  RICHMOND  LAND  COMPANY  (a  Cor- 
poration),  Appellant. 

[1]  Yendob  and  Vsndeb— Agkeement  to  Bepat  Moneys— Action  to 
Recover — Perfoemancs  of  Conditions  Prbgedbnt — Plbadino. — 
Where  a  contract  for  the  purchase  of  real  property  provides  that 
in  the  event  of  the  death  of  the  buyer  "the  seller  will,  upon  re- 
quest, on  surrender  and  cancellation  of  this  agreement,  provided 
that  all  installments  and  interest  have  been  paid  as  herein  provided, 
pay  to  the  legal  representative  of  the  buyer  an  amount  equal  to 
the  sum  of  all  payments  made  by  the  buyer  under  this  agreement," 
in  an  action  by  the  personal  representative  of  the  purchaser,  follow- 
ing the  latter's  death,  to  recover  the  amount  paid,  due  performance 
of  all  conditions  precedent  in  the  contract  must  be  averred  in  the 
complaint,  either  specifically  or  by  authorized  general  averment,  or 
a  waiver  thereof  alleged. 

[2]  Id. — Allegation  That  Contract  was  in  Full  Force  and  Effect 
— Effect  of. — An  averment  in  the  complaint  in  such  action  that  at 
the  time  of  the  purchaser's  death  the  contract  "was  in  full  force 
and  effect'*  is  but  the  statement  of  a  conclusion  of  law. 

[3]  Id. — Pleading  and  Proof — Burden  on  Plaintiff. — In  such  action, 
not  only  is  it  incumbent  upon  the  plaintiff  to  allege  either  a 
]>crformance  of  the  contract  by  the  decedent  or  a  valid  excuse 
for  nonperformance,  but  he  also  has  the  burden  of  proving  one 
or  the  other. 

[4]  lo,  —  Time  as  Essence  of  Contract  —  Acceptance  of  Overdue 
Payments. — Where  time  is  made  of  the  essence  of  a  contract  of 
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purchase,  the  simple  act  of  Teceiving  a  payment  after  the  date 
when  the  payee  was  bound  to  accept  it,  without  more,  is  no  excuse 
for  laches  as  to  future  payments. 

APPEAL  from  a  judgment  of  the  Superior  Court  of 
Contra  Costa  County.    R.  H.  Latimer,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Faulkner  &  Faulkner  for  Appellant. 

Frederick  W.  McNulty,  m  pro  per.,  for  Respondent 

WASTE,  P.  J.— This  is  an  appeal  by  the  defendant  from 
a  judgment  in  favor  of  the  plaintiff  for  the  return  of 
money  paid  under  the  terms  of  a  contract  for  the  purchase 
and  sale  of  real  property. 

Adam  Van  Prooyen,  a  resident  of  Oregon,  on  the  twenty- 
fifth  day  of  November,  1912,  entered  into  a  contract  with  the 
New  Richmond  Land  Company,  the  defendant,  wherein  he 
agreed  to  purchase,  and  the  defendant  to  sell,  two  lots  of 
land  in  the  city  of  Richmond.  The  purchase  price  of  the 
property,  specified  in  the  contract,  was  nine  hundred  dol- 
lars, the  sum  of  fifty  dollars  to  be  paid  on  execution  and 
delivery  of  the  contract,  the  residue  to  be  paid  in  monthly 
installments  of  ten  dollars  per  month,  commencing  on  De- 
cember 25,  1912,  with  interest  after  two  years.  The  buyer 
further  agreed  to  pay  all  taxes  and  assessments  levied  on  the 
property,  and  to  discharge  all  liens  accruing  thereon.  Fail- 
ing to  do  so,  the  seller  might  pay  and  satisfy  the  same,  the 
buyer  to  repay  all  such  amounts,  with  interest,  on  demand. 

After  paying  the  initial  amount,  Van  Prooyen,  at  various 
times,  made  eleven  payments,  aggregating  three  hundred  dol- 
lars, on  account  of  the  principal  of  the  contract,  and  two  pay- 
ments of  interest.  He  was  behind  in  his  payments  after  the 
first  five  months.  He  made  a  last  payment  of  ten  dollars 
on  the  agreement  on  January  19,  1916,  which  left  him 
seventy  dollars  in  arrears,  on  account  of  principal,  besides 
some  interest.     He  died  April  14th,  following. 

The  contract  provides:  **In  the  event  of  the  death  of  the 
buyer,  this  agreement,  if  then  in  force  and  unassigned,  may, 
at  the  election  of  the  legal  representatives  of  the  buyer,  be 
continued  in  force  and  further  payments  made  as  herein 
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provided,  or  the  seller  will,  upon  request,  on  surrender  and 
cancellation  of  this  agreement,  provided  that  all  installments 
and  interest  have  been  paid  as  herein  provided,  pay  to  the 
legal  representative  of  the  buyer  an  amount  equal  to  the 
sum  of  all  pa)anents  made  by  the  buyer  under  this  agree- 
ment, with  interest  thereon  from  the  date  of  such  payments 
at  the  rate  of  six  per  cent  per  annum." 

It  is  also  expressly  stipulated  in  the  contract  that  time 
is,  and  shall  be,  of  the  essence  of  the  agreement,  and  that  the 
"due  performance  of  all  covenants  and  agreements  on  the 
part  of  the  buyer  is  a  condition  precedent,  whereon  depends 
performance  of  the  agreements  on  the  part  of  the  seller." 

No  personal  representative  of  the  deceased  was  appointed 
in  California  until  plaintiff  qualified  as  administrator  on  Au- 
gust 3,  1916.  Between  the  time  of  the  death  of  Van  Prooyen 
and  the  appointment  of  plaintiff  defendant  was  in  com- 
munication with  a  firm  of  attorneys,  purporting  to  repre- 
sent the  heirs  of  Van  Prooyen  and  the  administratrix  of 
his  estate,  appointed  in  Oregon.  The  purport  of  this  corre- 
spondence was  that  the  father  and  mother  of  Van  Prooyen 
and  his  only  heirs  desired  to  make  a  new  agreement  with  the 
defendant,  by  which  they  might  pay  the  balance  due  on  the 
original  contract,  and  secure  a  deed  to  the  property  without 
the  necessity  of  subjecting  it  to  probate.  Defendant  agreed 
to  this,  and  sent  the  attorneys  a  statement  of  the  account 
with  the  decedent  as  the  basis  of  such  new  agreement.  Pend- 
ing  the  outcome  of  these  negotiations,  the  heirs  in  Oregon 
sent  to  the  plaintiff,  before  he  was  appointed  administrator, 
and  he  paid  to  the  defendant,  three  sums,  aggregating  $135. 
Fifteen  dollars  of  this  amount  was  credited  on  account  of 
interest  on  the  contract,  and  the  balance  on  the  purchase 
price  of  the  lots,  which  brought  the  installments  down  to 
date. 

The  correspondence  between  the  heirs  of  the  decedent  and 
the  defendant  resulted  in  no  further  agreement.  A  request 
of  defendant  for  a  quick  decision  in  the  matter  was  an« 
swered  by  a  demand  by  plaintiff,  as  administrator  of  the 
estate  of  Van  Prooyen,  for  the  return  of  all  moneys  paid 
under  the  contract,  both  by  the  decedent  and  by  his  heira 
after  his  death. 

The  third  amended  complaint  sets  forth  the  contract  in 
full,  the  dates  and  amounts  of  all  the  payments  thereon. 
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including  those  made  by  the  heirs,  and  contains  the  further 
allegation  'Hhat  said  contract  was  unassigned  and  in  full 
force  and  effect  at  the  time  of  the  death  of  said  decedent 
Adam  Van  Prooyen."  Then  follow  allegations  of  the  elec- 
tion of  plaintiff,  as  personal  representative  of  the  deceased, 
to  receive  back  from  defendant  the  total  amounts  paid  on 
the  contract  by  all  parties,  the  demand  therefor,  and  the 
refusal  by  defendant.  There  is  no  general  allegation  of 
due  performance  on  the  part  of  the  decedent  or  by  plaintiff. 

[1]  Defendant's  general  demurrer  to  the  complaint 
should  have  been  sustained.  The  error  thus  committed  is 
not  one  that  can  be  cured  by  the  action  having  proceeded 
to  judgment,  for  in  this  instance  it  is  not  a  question  of  suffi- 
cient facts  insufficiently  pleaded,  but  an  entire  absence  of 
facts  upon  which  to  rest  either  a  cause  of  action  or  a  judg- 
ment. **Due  performance"  on  the  part  of  the  buyer.  Van 
Prooyen,  was  a  condition  precedent,  whereon  depended  the 
carrying  out  of  the  agreement  by  defendant.  Performance 
of  conditions  precedent  in  a  contract  must  be  averred  in  the 
complaint,  either  specifically  or  by  authorized  general  aver- 
ment, or  a  waiver  thereof  alleged.  (21  K.  C.  L.  462; 
Krotzer  v.  Clark,  178  Cal.  736,  [174  Pac.  657],  and  cases 
cited.)  In  the  instant  case  it  clearly  appears  from  the  con- 
tract and  the  indorsements  as  to  amounts  and  times  of 
payment  made  thereon,  as  set  forth  in  the  third  amended 
complaint,  that  at  the  time  of  the  decedent's  death  he  was 
many  months  in  default  by  reason  of  his  nonpayment  ac- 
cording to  the  terms  of  his  contract,  some  nine  or  ten 
installments,  besides  interest,  being  past  due.  No  express 
waiver  by  defendant  of  the  strict  performance  of  the  terms 
of  the  contract  in  the  matter  of  payment  is  alleged,  and 
no  facts  are  made  to  appear  from  which  such  action  may  be 
inferred.  Again,  there  is  no  allegation  in  the  complaint 
that  the  decedent,  or  the  plaintiff,  as  his  legal  representative, 
paid,  or  caused  to  be  paid,  the  taxes  levied  and  assessed 
against  the  property  covered  by  the  contract,  or  to  the 
effect  that  if  defendant  had  paid  the  same,  they  had  been 
repaid. 

[2]  The  averment  of  the  complaint  that  at  the  time  of 
Van  Prooyen 's  death  the  contract  **was  in  full  force  and  ef- 
fect" is  but  the  statement  of  a  conclusion  of  law.    Even  if  it 
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were  not,  it  would  not  save  the  complaint,  for  in  addition 
thereto,  plaintiff  has  set  out  what  was  actually  done,  and 
finch  facts  fall  short  of  due  performance.  (13  Corpus  Juris, 
par.  850,  pp.  727,  728.) 

[8]  Not  only  was  it  incumbent  upon  plaintiff  to  allege 
cither  a  performance  of  the  contract  by  decedent  or  a  valid 
excuse  for  nonperformance,  but  he  had  also  the  burden  of 
proving  one  or  the  other.  (Kroizer  v.  Clark,  supra;  Estate 
of  Warner,  158  Cal.  441,  445,  [111  Pac.  352].)  He  has  not 
done  so.  As  proof  of  performance  he  introduced  in  evidence 
the  contract,  with  its  indorsements  of  the  payments  made 
thereon,  and  the  receipts  for  the  payments  made  by  the 
heirs  after  Van  Prooyen's  death.  For  the  reason  we  have 
already  discussed,  this  was  not  sufficient.  In  the  matter  of 
a  waiver  of  performance,  he  places  unwarranted  reliance  upon 
the  fact  that  the  defendant  received  payments  from  the  de- 
cede  it,  "Van  Prooyen,  after  they  were  due,  and  did  not  take 
steps  at  any  time  to  terminate  the  contract.  None  of  the  cases 
relied  upon  to  support  respondent's  view  of  the  law  in  this 
regard  go  so  far  as  to  hold  that  the  acceptance  of  one  pay- 
ment, after  its  maturity,  will  waive  the  right  to  declare  a 
forfeiture  if  default  occurs  in  subsequent  installments. 
[4]  Where  time  is  of  the  essence  of  the  contract,  the 
simple  act  of  receiving  a  payment  after  the  date  when  the 
payee  was  bound  to  accept  it,  without  more,  is  no  excuse 
for  laches  as  to  future  payments.  The  effect  of  the  ac- 
ceptance is  exhausted  upon  the  payment  made,  and  as  to 
those  following,  the  provisions  of  the  contract  are  left  to 
operate  with  unimpaired  force.  (Boone  v.  Templeinan,  158 
Cal.  290,  296,  [139  Am.  St.  Rep.  126, 110  Pac.  947] ;  Bishop  y. 
Barndt,  43  Cal.  App.  149,  [184  Pac.  901].)  It  was,  there- 
fore, within  the  power  of  defendant,  under  the  facts  as  they 
existed  at  the  time  of  the  death  of  Van  Prooyen,  to  stand 
upon  the  contract,  remain  inactive,  and  retain  to  its  own 
use  the  moneys  paid  by  the  decedent.  {Olock  v.  Howard  etc. 
Co.,  123  Cal.  1,  10,  [69  Am.  St.  Rep.  17,  43  L.  R.  A.  199,  55 
Pac.  713].)  In  order  to  avoid  the  consequences  of  the  situ- 
ation thus  presented,  respondent  argues  that,  by  accepting 
the  three  payments  made  by  the  heirs  after  Van  Prooyen's 
death,  defendant  reinstated  the  contract  for  all  purposes, 
including  the  right  of  election  by  Van  Prooyen's  personal 
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representative,  to  recover  back  '*an  amount  equal  to  the 
sum  of  all  payments  made  by  the  buyer."  We  do  not  agree 
with  this  contention. 

The  right  of  dection  was  fixed  by  the  status  of  the  con- 
tract at  Van  Prooyen's  death.  He,  being  grossly  in  de- 
fault, and  no  excuse  for  nonperformance  being  shown, 
that  privilege  was  denied  his  personal  representative.  No 
authority  has  been  advanced  in  support  of  the  theory  that 
the  personal  representative  could,  under  such  a  state  of 
facts,  by  making  subsequent  payments,  reinstate  the  con- 
tract, and  by  relation  back  to  the  time  of  the  death  of  the 
decedent,  elect  to  recover,  not  only  all  that  the  decedent  had 
paid  in  his  lifetime,  but  also  the  amounts  paid  after  his 
death.  We  do  not  think  any  of  the  cases  would  so  hold. 
We  are  of  the  opinion  that  the  most  that  can  be  claimed 
for  the  subsequent  payments  is  that,  even  if  considered  as 
made  by  the  duly  authorized  personal  representative  of  the 
decedent,  they  can  only  be  regarded  as  having  been  made 
as  further  payments,  under  an  election  to  consider  the  agree- 
ment continued  in  force.  They  were  not  so  made,  and  no 
fi^eater  effect  can  be  accorded  to  them,  as  voluntary  pay- 
ments, made  by  the  heirs  of  decedent,  and  to  that  extent 
interested  in,  but  in  no  sense  parties  to,  the  contract. 

To  hold  otherwise  would,  in  effect,  be  countenancing  a 
fraud  upon  the  defendant.  The  contract  between  Van  Proo- 
yen  and  the  defendant  was  dead,  if  the  latter  elected  to  so 
regard  it  {Olock  v.  Howard,  supra.)  The  Oregon  heirs 
asked  defendant  for  "a  new  agreement  .  .  .  allowing  them 
to  pay  the  balance  on  the  contract  and  get  the  deed  to  avoid 
sending  it  through  probate."  Defendant  agreed  to  this,  ap- 
parently under  the  erroneous  assumption  that  the  administra- 
tor appointed  in  Oregon,  and  the  father  and  mother  of  the 
deceased,  his  only  heirs,  were  the  ** personal  representatives" 
authorized  to  make  an  election,  to  regard  the  contract  in  force 
and  to  continue  the  payments.  The  record  makes  it  clear 
that  the  post-mortem  payments  were  received  and  accepted 
by  it  under  this  view,  and  it  must  follow,  it  reinstated  the 
contract  for  that  purpose  only. 

The  defendant,  by  way  of  a  ** second  defense,"  contained 
in  its  answer,  attempted  to  set  up  some  of  the  matters  which 
we  have  alluded  to  and  which  appear  from  the  evidence. 
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Though  improperly  pleaded  in  some  respects,  the  allegations 
raised  issues  which  the  trial  court  should  have  found  upon. 
The  judgment  is  reversed. 

Bichards,  J.,  and  Kerrigan,  J.,  concurred. 


[CSt.  No.  2971.    YirBt  AppeHate  District,  Division  One. — ^December  18, 

1919.] 

WILLIAM  ALBERT  HAlfMOND  et  al.,  Copartners,  etc., 
Appellants,  v.  SAN  MATEO  PLANING  MILL  COM- 
PANY  (a  Corporation),  Respondent. 

[1]  Evidence — Written  Contact  for  Sale  of  Lumber— Separate 
Oral  agreement  for  Selection  of  Inspectors — ^Psoof  of  m 
Action  on  Contract. — ^Where  a  written  contract  for  the  purchase 
of  lumber  provides  that  the  tally  and  inspection  are  to  be  made  by 
the  ''Pacific  Coast  Lumber  Survejors,"  which  has  no  separate 
entity  as  a  corporation  or  partnership  but  is  merely  a  voluntary 
association  of  inspectors  calling  themselves  such  name,  and  sueh 
contract  is  silent  as  to  which  of  the  parties  should  select  the  per- 
sons from  said  association  who  are  actually  to  make  such  tally  and 
inspection,  parol  evidence  is  admissible,  in  ftn  action  on  said  eon- 
tract,  to  show  that  there  was  an  oral  understanding  and  agreement, 
contemporaneous  with  the  making  of  the  written  agreement,  that 
the  inspectors  were  to  be  selected  by  a  given  representative  of  the 
purchaser  of  the  lumber. 

[2]  Estoppel — Observance  of  Violations — Sufficiency  of  Protest. 
Where  such  representative  of  the  purchaser,  upon  learning  that 
the  tally  and  inspection  was  about  to  be  made  by  taUymen  and 
inspectors  of  the  vendor's  choosing,  vigorously  objected  to  the  same, 
and  insisted  upon  the  existence  of  the  oral  understanding  that  he 
was  to  choose  such  inspectors,  the  fact  that  he  thereafter  went  to 
the  vessel  upon  which  the  lumber  had  been  loaded  and  saw  some 
sort  of  inspection  or  tally  going  on,  and  did  not  repeat  hia  protest 
thereto  in  the  presence  of  such  inspectors,  would  not  estop  the  pur- 
chaser from  urging  that  such  inspection  was  undertaken  in  violation 
of  the  oral  understanding  of  the  parties. 

[8]  Contracts — Reformation  of — Pleading — Findings — Judgment. — 
Where,  in  an  action  by  the  vendor  on  such  written  contract,  the 

3.  Causes  and  proceedings  for  reformation  of  instruments  gener- 
ally, note,  65  Am.  St.  Bep.  4^1;  on  ground  of  mistake,  notes,  30 
Am.  St.  Bep.  621;  117  Am.  St.  Bep.  227;  3  Ann.  Oas.  444. 

Sufficiency  of  evidence  to  warrant  reformation  of  instrument  on 
ground  «f  mutual  mistake,  note,  19  Ajm.  Cas.  343. 
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purchaser  pleaded  the  existence  of  the  oral  understanding  and 
agreement  and  that  it  was  omitted  from  the  contract  by  mutual 
mistake,  and  the  trial  court  included  in  its  judgment  an  express 
finding  as  to  the  existence  of  such  understanding  between  the 
parties  and  of  the  fact  that  the  same  was  omitted  from  the 
writing  entered  into  between  them  by  the  mutual  mistake  of  the 
parties,  and  by  the  express  terms  of  its  judgment  directed  that 
the  written  agreement  be  reformed  accordingly,  that  constituted 
a  sufficient  finding  upon  the  issue  as  to  whether  the  contract 
should  be  reformed. 

[4]  Appeal — Petition  pob  Rehearing — ^Points  Baisbd  fob  Fibst 
Time. — Points  urged  for  the  first  time  on  petition  for  rehearing 
are  not  entitled  to  consideration.     (On  denial  of  rehearing.) 

[5]  Id. — Submission  on  Bbiefs — New  Points. — ^Where  a  cause  at  the 
request  of  respondent  is  submitted  without  oral  argument  but  at  the 
time  of  such  submission  the  respondent  is  granted  further  time 
to  file  a  supplemental  brief  and  the  appellant  is  given  the  right  to 
reply  thereto,  such  briefs  take  the  place  of  an  oral  argument  and 
points  not  therein  raised  cannot  subsequently  be  raised  on  a  peti< 
tion  for  rehearing  of  the  case.     (On  denial  of  rehearing.) 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Mateo  County.    George  H.  Buck,  Judge.    AfBrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mastick  &  Partridge,  H.  F.  Chadboume  and  Ross  &  Boss 
for  Appellants. 

Kirkbride  &  (Jordon  and  Wm.  T.  Eckhoff  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  defendant  rendered  and  entered  upon  the  verdict 
of  a  jury.  The  action  was  instituted  by  the  plaintiffs  to 
recover  from  the  defendant  the  sum  of  $4,296.38  as  the  pur- 
chase price  of  a  cargo  of  lumber  claimed  to  have  been  sold 
and  delivered  by  the  plaintiffs  to  the  defendant  on  or  about 
the  twenty-fifth  day  of  May,  1914.  The  contract  under 
which  said  lumber  was  sold  was  in  the  form  of  a  written 
memorandum  of  such  sale,  specifying  the  amount,  quality, 
price,  and  place  of  delivery  of  said  lumber,  which  was  to  be 
shipped  from  San  Francisco  and  delivered  on  the  levee  at 
San  Mateo.  The  contract  contained  this  clause:  *'San  Fran- 
cisco tally  &  inspection  by  Pacific  Coast  Lumber  Surveyors 
to  govern  &  be  final."  The  complaint  was  in  the  form 
of  the  common  counts  for  goods,  wares,  and  merchandise 
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sold  and  delivered.  The  answer  of  the  defendant,  after 
denying  the  allegations  of  the  complaint,  set  up  the  con- 
tract in  writing  between  the  parties  and  included  the  same 
in  its  answer  in  the  form  of  an  exhibit.  The  answer  then 
proceeded  to  state  that  an  alleged  tally  and  inspection  of  the 
lumber  attempted  to  be  delivered  to  the  defendant  under 
the  terms  of  said  contract  was  made  and  had  at  San  Fran- 
cisco, but  that  the  same  was  conducted  by  persona  un- 
known to  the  defendant,  and  was,  in  fact,  no  tally  or  in- 
spection at  all  because  so  unskillfully,  carelessly,  negligently, 
and  speedily  conducted  as  to  render  it  impossible  for  the 
same  to  be  a  true  or  suflBcient  tally  and  inspection  of  said 
lumber,  and  that  as  a  matter  of  fact  the  lumber  so  purport- 
ing to  be  inspected  did  not  comply  either  in  the  amount  of 
feet  or  amount  of  pieces  or  in  its  quality  with  the  require- 
ments of  said  contract,  and  that  the  attempted  delivery  of 
such  lumber  did  not  constitute  a  performance  on  the  part 
of  the  plaintiffs  of  their  said  contract,  but,  on  the  contrary, 
constituted  a  breach  thereof,  from  the  effect  of  which  the 
defendant  suffered  damage  in  the  sum  of  three  thousand 
dollars,  for  which  it  prayed  judgment  in  its  favor.  The 
defendant  subsequently  filed  an  amendment  to  its  said 
answer  wherein  it  was  alleged  as  a  separate  defense,  and 
also  by  way  of  cross-complaint,  that  the  written  contract 
between  the  parties  did  not  set  forth  the  true  agreement 
between  them  in  the  particular  respect  that  at  the  time 
said  contract  was  prepared  it  was  understood  and  agreed 
that  the  persons  to  be  selected  as  the  tallymen  and  inspectors 
of  said  lumber  by  virtue  of  the  concluding  clause  in  said 
writing  were  to  be  appointed  by  one  Walter  Anderson,  the  au- 
thorized representative  of  the  defendant.  At  the  trial  of  the 
cause  a  second  amendment  to  the  defendant's  answer  and 
cross-complaint  was  presented  and  permitted  by  the  court  to 
be  filed,  wherein  it  was  averred  that  the  understanding  and 
agreement  between  the  parties  by  which  the  tallymen  and 
inspectors  of  said  lumber  were  to  be  appointed  by  said 
Walter  Anderson  was  omitted  from  said  written  contract  by 
the  mutual  mistake  of  the  parties. 

Upon  the  trial  and  submission  of  the  cause  the  jury  ren- 
dered its  verdict  in  the  defendant's  favor,  awarding  it 
damages  in  the  sum  of  $350,  and  upon  the  coming  in  of 
such   verdict  the  court  adopted  the  same,   and  thereupon 
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proceeded  to  make  findings  to  the  effect  that  the  written 
instrument  embracing  the  contract  between  the  parties  did 
not  contain  the  true  agreement  between  them  in  the  re- 
spect that  it  was  agreed  between  the  said  parties  that  the 
defendant  should  have  the  privilege  of  appointing  tally- 
men from  the  Pacific  Coast  Lumber  Surveyors  to  tally  and 
inspect  said  lumber,  and  that  this  provision  of  their  said 
agreement  was  omitted  by  the  mutual  mistake  of  the  parties 
from  said  writing.  Having  made  these  findings  the  court 
entered  its  judgment  reforming  said  written  contract  in  the 
above  respect  and  awarding  the  defendant  judgment  for  the 
amount  of  damages  fixed  by  the  verdict  of  the  jury.  The 
plaintiffs  appeal  from  such  judgment 

[1]  The  first  contention  which  the  appellants  make  upon 
such  appeal  is  that  the  trial  court  erred  in  the  admission  of 
oral  evidence  offered  on  behalf  of  the  defendant  for  the 
purpose  of  showing  that  there  was  an  oral  understanding 
and  agreement  between  the  parties,  contemporaneous  with 
the  making  of  the  written  agreement  between  them,  to  the 
effect  that  the  tallymen  and  the  inspectors  from  the  Pacific 
Coast  Lumber  Surveyors,  who  were,  by  the  terms  of  said 
writing,  to  inspect  said  lumber,  and  whose  tallj  and  inspec- 
tion thereof  was  to  be  final,  were  to  be  selected  by  Walter 
Anderson,  the  authorized  representative  of  the  defendant 
in  the  matter  of  the  purchase  of  said  lumber.  The  appel- 
lant's claim  in  support  of  their  contention  is  that  such  oral 
evidence  was  inadmissible  for  the  reason  that  it  varied  the 
terms  of  the  written  agreement  between  the  parties.  We 
are  unable  to  sustain  this  claim.  The  clause  in  the  said 
written  agreement  providing  that  the  tally  and  inspection 
of  the  lumber  to  be  furnished  by  the  plaintiffs  to  the  de- 
fendant under  the  terms  of  said  writing  was  to  be  made  by 
the  Pacific  Coast  Lumber  Surveyors  is  silent  as  to  which 
of  the  parties  to  said  writing  should  select  the  persons  from 
said  Pacific  Coast  Lumber  Surveyors  who  were  actually  to 
make  such  tally  and  inspection.  The  evidence  in  the  case 
showed  that  the  Pacific  Coast  Lumber  Surveyors,  referred  to 
in  said  writing,  had  no  separate  entity  as  a  corporation  or 
partnership,  but  were  merely  a  voluntary  association  of  in- 
spectors calling  themselves  by  such  name.  This  being  so, 
it  is  evident  that  the  individuals  to  be  selected  from  among 
their  number  to  make  the  tally  and  inspection  required  by  the 

44  0*1.  App.— 48 
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terms  of  this  written  agreement  must  have  been  chosen 
by  one  or  other  of  the  parties  to  this  contract;  and  the  con- 
tract being  entirely  silent  as  to  who  should  make  such 
choice  and  selection  oral  evidence  offered  for  the  purpose  of 
showing  that  such  choice  and  selection  was  to  be  made  by 
one  or  other  of  the  parties  to  said  agreement  would  in  no- 
wise vary  or  contradict  its  terms;  and  this  being  so,  the 
admission  of  such  evidence  on  the  part  of  the  trial  court 
could  not  constitute  a  violation  of  the  well-known  rule  of 
law  forbidding  the  introduction  of  oral  evidence  the  effect 
of  which  would  be  to  vary  or  contradict  the  terms  of  a 
written  instrument.  The  testimony  which  was  thus  offered 
and  admitted  fully  sustained  the  defendant's  claim  as  to  the 
existence  of  such  oral  understanding  at  the  time  of  the  exe- 
cution of  the  written  contract  between  the  parties,  and  also 
was  quite  sufBcient  to  support  the  findings  of  the  trial 
court,  later  made  in  that  respect,  to  the  effect  that  such  oral 
understanding  as  to  the  party  by  whom  the  tallymen  and 
inspectors  of  said  lumber  were  to  be  chosen  was  omitted 
from  said  writing  by  mutual  mistake. 

[2]  The  claim  of  the  appellants  that  the  defendant  was 
jestopped  to  set  up  and  prove  the  existence  of  such  agree- 
ment by  reason  of  the  fact  attempted  to  be  shown  upon  the 
trial  that  said  Anderson  was  present  at  the  time  such  tally 
and  inspection  was  being  made  by  the  inspectors  selected  by 
the  plaintiff,  and  that  he  made  no  objection  thereto,  is  not 
supported  by  the  record  before  us,  since  the  evidence  therein 
discloses  that  said  Anderson,  as  soon  as  he  was  advised  that 
such  tally  and  inspection  was  about  to  be  made  by  tallymen 
and  inspectors  of  the  plaintiffs'  choosing,  vigorously  ob- 
jected to  the  same,  and  insisted  upon  the  existence  of  the 
oral  understanding  that  he  was  to  choose  such  inspectors; 
and  while  it  is  true  that  said  Anderson  not  long  thereafter 
went  to  the  vessel  upon  which  said  lumber  had  been  loaded 
and  saw  some  sort  of  inspection  or  tally  going  on,  the 
mere  fact  that  he  did  not  repeat  his  protest  thereto  in  the 
presence  of  such  inspectors  would  not,  in  our  opinion,  estop 
the  defendant  from  urging  at  the  trial  not  only  that  such 
inspection  was  undertaken  in  violation  of  the  oral  under- 
standing between  the  parties,  but  that  the  same  was  so  care- 
lessly and  inefficiently  made  as  to  constitute  no  real  or 
bona  fide  inspection  of  what  the  evidence  in  the  case  dis- 
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closes  to  be  a  lot  of  lumber  so  far  below  the  standard  of 
quality  prescribed  in  the  contract  for  its  purchase  ss  to 
justify  the  defendant  in  refusing  to  receive  or  pay  for  the 
same. 

[3]  The  only  other  contention  of  the  appellants  requir- 
ing consideration  is  the  claim  that  the  court  failed  to  make 
a  sufficient  finding  upon  the  issue  as  to  whether  or  not  the 
contract  should  be  reformed  by  the  inclusion  therein  of  the 
oral  understanding  between  the  parties  as  to  the  tally  and 
inspection  of  said  lumber.  The  record  in  that  regard  shows 
that  the  trial  court  did  include  in  its  judgment  an  express 
finding  as  to  the  existence  of  such  understanding  between  the 
parties,  and  of  the  fact  that  the  same  was  omitted  from 
the  writing  entered  into  between  them  by  the  mutual  mis- 
take of  the  parties,  and  that  the  trial  court  further  and 
by  the  express  terms  of  its  judgment  directed  that  the  written 
agreement  between  the  parties  be  reformed  by  the  insertion 
of  the  words  '*to  be  appointed  by  Walter  Anderson"  after 
the  words  ''Pacific  Coast  Lumber  Surveyors"  in  the  con- 
cluding clause  of  such  instrument  This  would  seem  to  fully 
answer  the  said   objection. 

As  to  the  criticism  which  the  appellants  make  of  the 
several  instructions  of  the  trial  court,  we  are  satisfied  upon 
an  examination  of  the  entire  body  of  the  court's  instructions 
that  they  are  neither  erroneous  nor  contradictory,  and  that 
the  jury  was  fairly  and  properly  instructed  as  to  the  law  of 
the  case. 

No  other  error  appearing  in  the  record,  the  judgment  is 
affirmed. 

Kerrigan,  J.,  and  Waste,  P.  J.,  concurred, 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  January  10,  1920,  and  the 
following  opinion  then  rendered  thereon: 

THE  COUET.— The  petition  for  rehearing  is  denied. 
[4]  Aside  from  our  conclusion  that  the  points  made  upon 
the  petition  are  without  merit,  we  think  that  they  are  not 
entitled  to  consideration  because  urged  for  the  first  time 
upon  the  petition  for  rehearing.  [5]  The  petitioner  urges 
that  this  reason  should  not  prevail,  in  view  of  the  fact  that 
the  cause  at  the  request  of  respondent  was  submitted  with- 
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out  oral  argument.  The  record,  however,  shows  that  at  the 
time  of  such  submission  the  respondent  was  granted  further 
time  to  file  a  supplemental  brief  and  the  appellant  was  given 
the  right  to  reply  thereto.  These  supplemental  briefs  took 
the  place  of  an  oral  argument  in  the  case  and  the  points 
now  urged  by  appellant  should  then  have  been  advanced,  and 
this  not  having  been  done,  either  in  its  original  or  reply 
briefs,  it  is  now  too  late  to  urge  these  points  for  the  first 
time  upon  a  petition  for  rehearing  of  the  case. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  9,  1920. 

All  the  Justices  concurred* 


[Civ.  No.  3072.    First  AppeUate  Diatriet,  Division  One. — ^Deeember  12« 

1919.] 

HENRY   BLACK,   Respondent,  v.   HENRIETTA   C- 
KNIGHT,  AppeUant. 

[1]  Landlobd  and  Tenant — Reservation  or  Basement — Lease  or  to 
Caspentsbs — ^Distu&bance  or  Tenants — Evidence  or  III  Will. — 
Where  the  lessor  reserves  the  basement  of  the  leased  premises, 
he  has  a  right  to  lease  the  same  to  a  firm  of  carpenters,  and  his 
aet  in  so  doing,  and  the  consequences  of  said  act  in  the  later  dis- 
turbance of  the  subtenants  of  the  lessee  of  the  remainder  of  the 
building  by  the  noise  of  the  machinery  incident  to  the  conduct 
of  the  shop,  cannot  be  attributable  to  or  furnish  any  proof  of  ill 
will  on  the  part  of  the  lessor  toward  his  said  lessee  where  there  is 
no  evidence  to  show  that  at  the  time  of  the  letting  and  use  of  said 
basement  as  aforesaid  the  lessor  was  in  anywise  dissatisfied  with 
his  tenant  or  with  the  terms  of  his  lease. 

[2]  Id. — Sublease  or  Building  at  Increased  Rental — Statements 
BY  LESSoa— iNSurriciENT  AS  Evidence  or  Malice. — A  statement 
by  a  lessor,  made  upon  learning  that  the  lessee  had  made  a  sub- 
lease of  the  premises  at  a  rental  much  in  excess  of  that  which  he 
was  receiving,  that  "Tou  ought  to  divide  the  profits  with  me," 
is  not  sufficient  to  support  a  charge  of  malice  on  the  part  of  such 
lessor  against  his  tenant,  or  to  supply  a  reason  based  on  ill  will 
for  the  institution  of  a  wrongful  action  in  unlawful  detainer 
•gainst  him. 
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[3]  Id. — Overtures  to  Sublessee  to  Lease  Direct — Not  Evidence  of 
Malice. — Malice  is  not  shown  hj  the  fact  that  the  lessor,  after  the 
eommencement  of  an  action  in  unlawful  detainer  against  his  lessee, 
made  overtures  to  the  subtenant  to  take  a  direct  lease  from  him 
at  the  same  rental  agreed  to  be  paid  hj  her  under  her  contraet 
with  the  lessee. 

[4]  Id.— Prosecution  of  Causeless  Action — When  Evidence  of 
Malice. — Out  of  the  commencement  and  prosecution  of  a  causeless 
action  by  one  person  against  another  the  presumption  of  malice 
may  arise  from  proof  of  the  fact  of  a  want  of  probable  cause  for 
the  institution  of  such  action. 

[5]  Id. — ^Probable  Cause — ^What  Constitutes. — Probable  cause  for  the 
institution  of  an  action  does  not  mean  legal  cause  therefor,  but 
only  an  honest  suspicion  or  belief  on  the  part  of  the  instigator 
thereof,  founded  upon  facts  sufficiently  strong  to  warrant  a  reason- 
able man  in  believing  that  such  action  is  proper. 

[6]  Id. — ^Probable  Cause  fob  Commsnceioent  of  Action— Adviob  of 
Counsel. — ^Where  a  lessor  in  good  faith  lays  all  the  facts  upon 
which  he  relies  before  his  attorney,  and  is  advised  by  the  latter 
that  he  has  a  good  cause  of  action  in  unlawful  detainer  against 
his  tenant,  he  has  probable  cause  for  the  commencement  of  such 
an  action. 

[7]  Id. — Recovery  op  Judgment  in  Trial  CbuBT— Presumption  of 
Probable  Cause — ^Reversal  of  Judgment  on  Appeal. — The  fact 
that  the  plaintiff  in  such  action  recovered  judgment  in  his  favor 
upon  the  trial  of  the  action  entitled  him,  upon  the  trial  of  a  sub- 
sequent action  against  him,  to  the  full  benefit  of  the  presumption 
of  the  existence  of  probable  cause  for  the  institution  of  his  said 
former  action;  and  the  fact  that  such  judgment  was  reversed  upon 
appeal  did  not  suffice  to  deprive  him  of  the  benefit  of  that  pre- 
sumption. 

[8]  Id. — Dismissal  of  Action  Following  Adverse  Decision  on  Ap- 
peal— Presumption  of  Probable  Cause  not  Overthrown. — 
Where  the  decision  of  the  appellate  court,  upon  the  reversal  of  a 
judgment  of  the  trial  court  in  favor  of  the  plaintiff,  is  such  as  to 
render  impossible  the  further  successful  prosecution  of  the  cause 
on  the  part  of  the  plaintiff  in  the  trial  court,  his  dismissal  of  the 
action  cannot  be  held  to  be  such  a  voluntary  abandonment  of  his 

5.  What  constitutes  malice  as  element  of  malicious  prosecution, 
note,  21  Ann.  Cas.  756, 

6.  Counsel's  advice  as  defense  to  action  for  malicious  prosecution, 
notes,  16  Ann.  Gas.  718;  Ann.  Cas.  1918 A,  498;  18  L.  &.  A.  (N.  S.) 
40;  39  L.  B.  A.  (K.  8.)  207;  advice  of  layman,  magistrate  or  justice 
of  peace,  notes,  10  Ann.  Gas.  71S;  Ann.  Gas.  li^ldA,  498. 
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case  as  to  give  rise  to  the  presumption  of  such  want  of  prol:i!i!e 
cause  in  its  inception  as  would  either  suffice  to  show  malice  or  to 
overthrow  the  presumption  as  to  the  existence  of  probable  cause 
which  was  raised  by  the  original  judgment  in  his  favor. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  John  T.  Nourse, 
Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Samuel  Knight,  F.  Eldred  Boland  and  Carl  H.  Abbott 
for  Appellant. 

Arthur  H.  Barendt  for  Respondent. 

RICHARDS,  J. — This  is  an  appeal  from  a  judgment  in 
the  plaintiff's  favor  for  the  sum  of  $5,547.30  in  an  action 
to  recover  damages  for  the  eviction  of  the  plaintiff  from 
certain  leasehold  premises,  which  eviction  the  plaintiff  as- 
serts to  have  been  accomplished  through  an  action  in  unlaw- 
ful detainer,  the  prosecution  of  which  was  malicious  and 
without  probable  cause. 

This  is  the  second  appeal  presented  to  the  appellate 
tribunals  in  this  case,  the  judgment  rendered  in  the  plain- 
tiff's favor  for  the  sum  of  $10,449  upon  the  first  trial 
thereof  having  been  affirmed  in  this  court  (Black  v.  Kjiight, 
23  Cal.  App.  Dec.  905),  but  reversed  by  the  supreme  court 
in  Black  v.  Knight,  176  Cal.  722,  [L.  R.  A.  1918C,  319,  169 
Pac.  382].)  The  fact  that  the  case  as  now  presented  upon 
this  appeal  differs  in  certain  material  features  from  that 
considered  by  this  court  and  by  the  supreme  court  upon  the 
former  appeal,  both  in  respect  to  the  parties  defendant  and 
to  certain  essential  facts  for  the  first  time  put  in  issue  by 
amendments  to  the  complaint,  made  after  the  reversal  of 
the  cause  on  the  first  appeal,  upon  which  alleged  facts  the 
plaintiff  and  respondent  relies  for  the  support  of  his  judg- 
ment upon  the  present  appeal,  renders  necessary  a  more  ex- 
tended and  detailed  review  of  the  history  of  the  relations 
and  litigation  between  the  parties  than  would  otherwise 
have   been   required. 

In  November  of  the  year  1908  Robert  S.  Knight,  the  hus- 
band of  the  present  defendant  and  appellant  herein,  was 
the  owner  of  a  lot  in  the  city  of  San  Francisco  which  is 
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now  known  as  No.  650  California  Street,  and  at  that  time 
entered  into  an  agreement  with  the  plaintiff  herein  by  the 
terms  of  which  said  Robert  S.  Bjiight  was  to  construct 
and,  when  completed,  to  lease  to  the  plaintiff  a  building  upon 
said  lot  for  the  term  of  ten  years  at  a  monthly  rental  of  $325 
for  the  first  five  years,  and  $350  for  the  last  five  years  of  the 
term.  The  lease  provided  that  immediately  after  the  com- 
pletion of  the  building  and  its  occupancy  by  the  plaintiff 
he  should  furnish  it  with  suitable  furniture  for  an  apart- 
ment house  having  a  cash  value  of  not  less  than  three  thou- 
sand dollars,  which  furniture  should  be  free  of  liens,  and 
that  within  thirty  days  thereafter  the  plaintiff  should  exe- 
cute to  said  Robert  S.  Knight  a  note  for  said  sum  of  three 
thousand  dollars  secured  by  a  chattel  mortgage  upon  said 
furniture,  which  said  note  and  mortgage  was  to  be  and 
remain  as  the  said  lessor's  security  for  the  rent  due  and 
to  become  due  under  the  terms  of  said  lease.  The  building 
was  completed  on  or  about  the  twenty-fifth  day  of  June, 
1909,  at  which  time  the  plaintiff  herein  took  possession. 
The  basement  of  the  building  had  been  reserved  by  the  les- 
sor, and  was  by  him  on  the  twenty-second  day  of  June, 
1909,  leased  to  a  firm  of  carpenters,  who  then  entered  into 
the  possession  and  use  thereof.  On  July  12,  1909,  the  plain- 
tiff as  lessee  of  his  portion  of  said  building,  entered  into  a 
contract  for  the  subletting  thereof,  with  the  knowledge  and 
consent  of  the  lessor,  to  one  Ida  Quinn,  by  the  terms  of  which 
said  Ida  Quinn  promised  and  agreed  to  take  said  premises  for 
a  ten-year  term  at  a  rental  of  $425  per  month  for  the  first 
sixty  inoiiths  of  said  term,  and  of  $460  per  month  for  the  last 
sixty  months  thereof.  By  the  terms  of  her  said  agreement 
the  said  Ida  Quinn  was  also  to  completely  furnish  said  prem- 
ises at  a  cost  of  not  less  than  four  thousand  five  hundred 
dollars,  and  to  give  to  her  immediate  lessor,  the  plaintiff 
herein,  a  chattel  mortgage  upon  said  furniture  to  secure 
the  payment  of  the  rent.  Ida  Quinn  took  possession  of  said 
premises  under  said  agreement  for  the  lease  thereof  on  or 
about  the  twelfth  day  of  July,  1909,  and  paid  the  first 
month's  rent  thereunder,  but  presently  began  objecting  to 
her  lessor  as  to  the  noise  of  the  machinery,  etc.,  incident  to  the 
conduct  of  the  carpenter-shop  in  the  basement  of  the  building, 
claiming  a  loss  of  patronage  thereby,  and  refused  to  execute 
her  lease  or  to  pay  any  more  rent  until  the  nuisance  occasioned 
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by  these  noises  was  abated.  The  plaintiff,  her  lessor,  imme- 
diately notified  his  lessor,  Robert  S.  Knight,  of  the  trouble 
caused  by  the  noises  of  the  carpenter-shop,  and  demanded 
that  these  disturbances  be  abated.  The  evidence  is  in  con- 
flict as  to  whether  Robert  S.  Knight  acted  very  promptly 
upon  this  complaint,  and  the  trial  court  in  its  findings 
herein  resolved  said  conflict  in  the  plaintiff's  favor,  finding 
that  said  Robert  S.  Knight  refused  and  neglected  to  take 
any  measures  to  abate  said  disturbance  prior  to  the  end  of 
October,  1909,  and  then  only  so  imperfectly  that  in  Feb- 
ruary, 1910,  said  Ida  Quinn  lost  roomers  by  reason  of  the 
noise  in  the  said  basement  carpenter-shop.  In  the  mean- 
time the  plaintiff  herein  had  not  performed  that  portion 
of  his  lease  of  said  premises  which  required  him  to  execute 
and  deliver  to  Robert  S.  Eiiight  as  his  lessor  a  promissory 
note  for  three  thousand  dollars  and  a  chattel  mortgage 
upon  the  furniture  in  said  premises  as  security  for  his 
rent.  Apparently  the  reason  why  he  had  failed  to  do  so 
was  that  his  subtenant,  Ida  Quinn,  who  had  furnished  the 
apartments  therein,  had  not  performed  the  like  portion  of 
her  agreement.  Accordingly,  and  on  or  about  August  25, 
1909,  Robert  S.  Knight  made  written  demand  upon  his 
lessee,  the  plaintiff  herein,  that  he  perform  that  condition 
of  his  lease  within  three  days;  within  said  time  said  plain- 
tiff, while  unable  for  the  reason  stated  to  give  the  required 
mortgage,  offered  to  deposit  in  lieu  thereof  the  sum  of  three 
thousand  dollars  in  gold  coin  of  the  United  States  in  any 
bank  in  the  city  of  San  Francisco  to  be  selected  by  said 
Robert  S.  Knight,  until  such  time  as  said  plaintiff  could 
literally  perform  said  term  in  his  said  lease.  Robert  S. 
Knip'ht,  however,  after  seeking  and  obtaining  the  advice 
of  his  counsel,  refused,  in  accordance  with  such  advice,  to 
accept  said  offer,  and  shortly  thereafter,  and  on  September 
4,  1909,  commenced  an  action  in  his  own  name  as  plain- 
tiff against  his  lessee  to  recover  possession  of  the  demanded 
premises,  basing  his  right  thereto  upon  the  breach  of  the 
aforesaid  condition  of  the  lease.  This  cause  proceeded  to 
trial,  and  on  March  3,  1910,  a  judgment  was  entered  in 
favor  of  the  plaintiff  therein  to  restore  the  possession  of 
said  premises  to  Robert  S.  Knight,  and  to  pay  certain 
damages,  costs,  and  counsel  fees. 
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WMle  these  proceedings  were  thus  pending  the  defendant 
therein  was  endeavoring  on  his  part  to  oust  his  subtenant, 
Ida  Quinn,  from  said  premises  for  her  failure  and  refusal 
to  comply  with  the  terms  of  her  contract  for  a  sublease 
thereof,  and  had  commenced  an  unlawful  detainer  action 
against  her,  which  went  to  judgment  in  his  favor  on  March 
2,  1910.  While  this  latter  suit  was  pending  Ida  Quinn  had 
retained  possession  of  the  premises  up  to  about  the  23d  of 
February,  1910,  when  she  delivered  the  possession  thereof 
to  Robert  S.  Ejiight,  who  thereafter  retained  possession  of 
the  same.  The  defendant  in  the  case  of  Knight  v.  Black 
and  the  plaintiff  in  this  action  took  an  appeal  from  the 
judgment  rendered  therein  on  March  3,  1910,  to  this  court, 
urging  upon  said  appeal  that  his  offer  to  deposit  the  sum 
of  three  thousand  dollars  in  lieu  of  the  chattel  mortgage 
provided  for  in  his  lease  amounted  to  a  substantial  perform- 
ance of  the  clause  therein  requiring  such  mortgage,  and 
hence  that  he  was  not  in  default  as  to  any  of  the  terms 
of  his  said  lease  at  the  time  of  the  institution  of  said  action. 
He  prevailed  in  this  contention  upon  said  appeal,  this  court 
deciding  the  point  in  his  favor,  and  reversing  the  judgment 
in  said  case  on  July  22,  1912  {Knight  v.  Black,  19  Cal. 
App.  519,  [126  Pac.  512]).  A  petition  for  rehearing  hav- 
ing been  denied  in  this  court  and  also  in  the  supreme  court, 
upon  the  going  down  of  the  r&mtiitur  in  that  case,  the  de- 
fendant therein  moved  the  trial  court  for  an  order  bringing 
in  Henrietta  C.  Knight  as  a  party  plaintiff  therein,  which 
motion  was  on  November  15,  1912,  granted  by  the  trial  court 
by  consent.  Shortly  thereafter,  and  on  December  6,  1912, 
Robert  S.  Knight  and  Henrietta  C.  Knight,  by  her  attorney 
in  fact,  Robert  S.  Knight,  tendered  possession  of  the  prem- 
ises to  the  defendant  in  that  action  and  the  plaintiff  in  this 
action  for  the  remainder  of  the  unexpired  term  of  his  said 
lease.  This  tender  was  refused  by  him,  and  shortly  there- 
after, and  on  December  12,  1912,  the  then  plaintiffs  in  said 
action  caused  to  be  entered  a  dismissal  thereof.  Within  a 
short  time  thereafter  the  plaintiff  herein  commenced  the 
present  action  against  Robert  S.  Knight  and  Henrietta  G. 
Knight  for  damages  in  the  sum  of  fourteen  thousand  eight 
hundred  dollars  for  his  alleged  unlawful  eviction  from  said 
premises,  and  for  the  further  sum  of  $611.50,  his  costs  and 
expenses  incurred  in  defending  said  former  action.     In  his 
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original  and  also  in  his  first  amended  complaint  filed  in  this 
action  the  plaintiff  made  no  express  averment  charging  the 
defendant  with  having  acted  maliciously  or  without  prob- 
able cause  in  procuring  the  eviction  of  the  plaintiff  from  the 
premises  in  question  through  the  institution  of  the  former 
action  or  during  the  pendency  thereof.  He  relied  upon  the 
averments  that  his  said  eviction  was  illegal  because  so  de- 
termined to  be  by  the  decision  of  this  court  in  the  reversal 
of  the  judgment  in  said  former  action  upon  appeal.  The 
defendants  in  their  answer  denied  the  illegality  of  the  plain- 
tiff's eviction,  and  also  denied  the  fact  of  such  eviction, 
alleging  that  the  said  plaintiff  had  voluntarily  surrendered 
and  abandoned  the  possession  of  said  premises  pending  said 
appeal,  and  denied  that  the  plaintiff  had  sustained  any 
damage  thereby.  They  also  pleaded  ex  indtistria  that  in 
the  prosecution  of  said  former  action  the  plaintiff  therein, 
Robert  S.  Knight,  had  acted  without  malice  and  with 
probable  cause.  They  also  pleaded  certain  counterclaims 
amounting  to  $2,510.10,  for  which  they  prayed  a  recovery. 
The  cause  proceeded  to  trial  upon  the  issues  as  thus  pre- 
sented, with  the  result  that  a  judgment  was  rendered  and 
entered  in  the  plaintiff's  favor  for  the  sum  of  $10,449, 
against  the  defendant  Henrietta  C.  Knight,  and  the  action 
was  dismissed  as  to  Robert  S.  Knight  upon  the  finding  of 
the  trial  court  to  the  effect  that  in  all  the  matters  and  pro- 
ceedings leading  up  to  and  including  the  eviction  of  the 
plaintiff  from  the  premises  in  question  Robert  S.  Knight 
had  acted  as  the  agent  of  his  wife,  Henrietta  C.  Knight, 
upon  the  admitted  showing  that  subsequent  to  the  execution 
of  the  contract  of  lease  between  Robert  S.  Knight  and  the 
plaintiff  herein  the  said  Robert  S.  Knight  had  conveyed  all 
his  right,  title,  and  interest  in  the  premises  to  his  said 
wife.  The  trial  court  in  its  findings  and  judgment  made  no 
reference  to  any  malice  on  the  part  of  said  Robert  S. 
Knight  against  the  said  plaintiff  therein;  and  it  is  evident 
from  the  record  that  the  matter  of  the  existence  or  nonexist- 
ence of  such  malice  on  the  part  of  said  Robert  S.  Knight 
was  not  at  that  time  an  issue  in  the  case. 

From  the  judgment  thus  rendered  an  appeal  was  taken 
to  the  supreme  court,  which  appeal  was  later  transferred 
to  this  court  for  hearing,  and  upon  said  hearing  the  judg- 
ment was  affirmed;   but   upon   petition   for  rehearing  the 
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cause  was  transferred  back  to  the  supreme  court,  where  the 
judgment  of  the  trial  court  was,  on  December  14,  1917,  re- 
versed, the  supreme  court  holding  upon  the  record  then 
before  it  that  the  mere  prosecution  to  judgment  by  the 
landlord  of  an  unlawful  detainer  action  in  good  faith  and 
without  malice  for  the  purpose  of  obtaining  a  judicial  deter- 
mination of  the  question  whether  he  was  entitled  to  pos- 
session by  reason  of  some  default  on  the  part  of  the  tenant, 
was  not  such  an  act  of  interference  with  the  beneficial  en- 
joyment by  the  tenant  of  the  premises,  short  of  actual 
physical  ouster,  as  **will  warrant  the  latter  in  abandoning 
possession  and  treating  the  conduct  of  the  landlord  as  an 
unlawful  eviction,  with  the  right  to  damage  consequent  upon 
being  deprived  of  the  remainder  of  his  term."  {Black  v. 
Knight,  176  Cal.  722,  [L.  R.  A.  1918C,  319,  169  Pac.  382].) 
Upon  the  going  down  of  the  remittitur  following  this 
reversal  of  the  judgment  the  plaintiflF  in  the  action,  on  Feb- 
ruary 25,  1918,  served  and  filed  a  second  amended  com- 
plaint, wherefrom  the  name  of  the  original  defendsint, 
Robert  S.  Knight,  was  omitted  as  a  party  defendant,  but 
wherein  and  in  the  body  of  said  second  amended  complaint 
said  Robert  S.  Knight  was  alleged  to  have  been,  as  to  all  of 
the  acts  and  things  charged  to  have  been  done  or  omitted 
by  or  on  behalf  of  his  former  codefendant,  Henrietta  C. 
Knight,  her  fully  authorized  agent  and  representative;  and 
the  said  Henrietta  C.  Knight  was  therein  alleged  to  be 
chargeable  with  full  responsibility  for  her  husband's  acts 
and  conduct  as  such  agent.  The  said  second  amended  com- 
plaint then  proceeded  to  set  forth  a  series  of  alleged  acts 
on  the  part  of  said  Robert  S.  Knight  which  were  averred 
to  have  been  done  by  him  with  the  express  and  malicious 
intent  of  bringing  about  an  ouster  or  eviction  of  said  plain- 
tiff from  said  premises,  and  which  led  up  to  the  institution 
of  the  action  for  unlawful  detainer,  which  action  the  plain- 
tiff for  the  first  time  alleged  was  begun  and  prosecuted  in 
bad  faith  with  actual  malice  and  without  probable  cause. 
The  defendant  in  her  answer  denied  that  Robert  S.  Knight 
was  her  authorized  agent  as  to  many  of  the  acts  done  by 
him  in  relation  to  the  plaintiff's  tenancy,  and  alleged  that 
she  was  personally  ignorant  as  to  many  of  said  acts  of  said 
Robert  S.  Knight  which  the  plaintiff  alleged  to  have  been 
done  maliciously  and  in  bad  faith;  and,  on  the  contrary, 
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averred  that  whatever  had  been  done  on  her  behalf  in  the 
premises  had  been  done  without  malice  and  in  good  faith; 
and  further  averred  that  in  the  institution  of  the  said  action 
for  unlawful  detainer  the  said  Robert  S.  Enight  had  acted 
upon  the  advice  of  counsel  after  a  full  and  fair  statement 
of  the  facts  constituting  the  plaintiff's  alleged  breach  of 
the  covenants  of  his  said  lease.  The  defendant  also  re- 
peated the  averments  of  her  former  answer  constituting 
her  counterclaim. 

Upon  the  issues  thus  made  up  the  cause  proceeded  to  trial, 
at  the  conclusion  of  which  the  court  made  its  findings  of  fact 
in  favor  of  the  plaintiff  upon  the  essential  averments  of  his 
second  amended  complaint;  and  as  conclusions  of  law  from 
such  findings  of  fact  found  that  the  plaintiff  was  wrongfully 
and  illegallj  evicted  from  the  demised  premises;  that  the 
action  of  unlawful  detainer  commenced  by  Robert  S.  Enight 
against  his  lessee,  Henry  Black,  was  not  instituted  in  good 
faith,  but  with  malice  and  want  of  probable  cause;  that 
Robert  S.  Knight  was  at  all  times  since  a  date  prior  to  the 
entry  into  possession  of  the  demised  premises  by  plaintiff 
the  agent  of  the  defendant,  his  wife,  Henrietta  C.  Knight; 
that  the  damages  suffered  by  plaintiff  by  reason  of  said 
eviction  and  the  costs  and  expenses  incident  thereto  was  the 
sum  of  $7,438.90;  that  the  defendant  Henrietta  C.  Knight 
was  entitled  to  an  offset  in  the  sum  of  $1,891.60  upon  her 
counterclaim.  The  court  accordingly  entered  its  judgment 
awarding  the  plaintiff  $5,547.30,  together  with  his  costs. 
Said  judgment  was  thus  entered  on  December  18,  1918,  and 
thereafter  an  appeal  was  taken  and  perfected  therefrom  to 
the  supreme  court,  and  was  by  said  tribunal  transferred  to 
this  court  for  hearing  and  decision. 

While  the  foregoing  rSsumS  of  the  history  of  the  relations 
between  these  parties  and  of  the  several  proceedings  grow- 
ing out  of  such  relations  has  been  somewhat  extended,  the 
questions  presented  upon  this  appeal  are  few  and  simple. 

By  the  decision  of  the  supreme  court  upon  the  former 
appeal  (Black  v.  Enight,  supra)  it  was  held  that  in  the 
absence  of  a  sufficient  showing  of  both  malice  and  want  of 
probable  cause  on  the  part  of  the  defendants  in  the  institu- 
tion and  prosecution  of  the  original  action  in  unlawful  de- 
tainer, this  action  upon  the  other  facts  set  forth  in  this 
plaintiff's  first  amended   complaint  and  established  at  the 
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first  trial  thereon  would  not  lie.  Upon  the  consequent  re- 
versal of  the  judgment  and  the  return  of  the  cause  to 
the  trial  court  the  plaintiff  herein  further  amended  his  first 
amended  complaint  bj  the  averment  of  an  additional  set 
of  facts  which  he  alleged  was  sufiScient  to  show  actual 
malice,  bad  faith,  and  want  of  probable  cause  in  the  insti- 
tution and  prosecution  of  said  action  for  unlawful  detainer, 
and  which  he  contended  at  the  trial  and  hearing  thereon 
took  the  case  out  of  the  scope  and  effect  of  said  former  de- 
cision, and  entitled  him  to  a  judgment  notwithstanding  such 
decision.  The  appellant,  on  the  other  hand,  at  said  second 
trial  contended,  and  here  contends,  that  these  alleged  facts, 
even  if  proven,  were  insufficient  to  show  either  malice,  bad 
faith,  or  want  of  probable  cause  on  the  part  of  said  de- 
fendant, and  hence  insufficient  to  sustain  the  findings  of 
fact  and  conclusions  of  law  of  the  trial  court  thereon,  and 
that  she  is  therefore  entitled  to  a  reversal  of  said  judg- 
ment upon  appeal. 

From  our  careful  examination  of  the  record  herein  we  are 
satisfied  that  the  finding  and  conclusion  of  the  trial  court 
to  the  effect  that  Robert  S.  Knight  must  be  held  to  have 
been  the  agent  of  his  wife,  Henrietta  G.  Knight,  in  relation 
to  all  matters  occurring  after  the  date  of  his  conveyance  to 
her  of  all  of  his  right,  title,  and  interest  in  the  premises 
in  question  is  sufficiently  sustained  by  the  evidence  in  the 
case;  but  having  so  determined,  we  are  also  satisfied  from 
such  examination  of  the  record  that  the  several  acts  and 
things  done  or  omitted  to  be  done  by  said  Robert  S.  Knight 
and  imputed  to  his  said  wife,  the  appellant  herein,  by  vir- 
tue of  such  agency  and  upon  which  the  respondent  herein 
relies  as  being  sufficient  to  sustain  his  claim  of  malice,  bad 
faith,  and  want  of  probable  cause  on  the  part  of  said  Robert 
S.  Knight,  and  hence  of  this  defendant,  in  the  institution 
and  prosecution  of  the  aforesaid  action  in  unlawful  de- 
tainer, and  the  unlawful  eviction  of  the  said  plaintiff  from 
the  said  premises  thereby,  are  wholly  insufficient  as  proof 
of  such  malice,  bad  faith,  and  want  of  probable  cause  on 
the  part  of  said  Robert  S.  Knight  in  the  institution  and 
prosecution  of  said  action  to  justify  the  findings  and  con- 
clusions of  the  trial  court  in  that  regard. 

A  brief  review  of  and  comment  upon  the  evidence  educed 
by  the  plainliff  at  the  trial,  and  relied  upon  as  supporting 
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his  said  contention,  will  serve  to  show  the  basis  of  our  said 
conclusion. 

The  relation  between  the  parties  to  the  original  lease  of 
the  premises  out  of  the  plaintiff's  occupancy  of  which  the 
various  controversies  between  the  parties  arose  was  entirely 
amicable  at  the  inception  of  the  transaction  between  them 
and  continued  so  to  be  down  to  a  time  subsequent  to  the 
plaintiff's  occupancy  of  said  premises.  [1]  This  amicable 
relation  was  in  nowise  affected  by  the  fact  that  the  lessor 
of  that  portion  of  the  premises  to  be  used  by  the  plaintiff 
herein  as  an  apartment  house  had  prior  to  the  latter  *s  oc- 
cupancy of  the  same  leased  the  basement  of  the  building  to 
a  firm  of  carpenters.  He  had  a  right  so  to  do,  and  his  act 
in  doing  so,  and  the  consequences  of  said  act  in  the  later 
disturbance  of  the  subtenant  of  the  lessee,  could  not  be 
attributable  to  or  furnish  any  proof  of  ill  will  on  the  part 
of  Robert  S.  Knight  toward  his  said  lessee,  since  there  is  not 
the  slightest  evidence  to  show  that  at  the  time  of  the  letting 
and  use  of  said  basement  as  aforesaid  the  former  was  in 
anywise  dissatisfied  with  his  tenant  or  with  the  terms  of 
his  said  lease;  and  if  it  be  claimed  that  the  tardy  action  of 
Robert  S.  Knight  in  failing  or  refusing  to  attend  to  and 
remedy  the  matters  of  which  the  plaintiff's  subtenant  com- 
plained, namely,  the  noises  arising  from  the  carpenter-shop, 
shows  a  state  of  dissatisfaction  and  ill  will  toward  his  lessee, 
this  claim  is  self-destructive,  since  the  undisputed  evidence 
discloses  that  the  said  lessor  did  finally  undertake  to  remedy 
the  nuisance  complained  of,  and  did  thereby  show  that  he 
was  not  willfully  or  maliciously  maintaining  the  same  for 
the  purpose  of  injuring  his  said  tenant  or  causing  his  aban- 
donment of  his  said  lease.  The  earliest  possible  point  of 
time  at  which  the  plaintiff  herein  can  claim  that  Robert  S. 
Knight  is  to  be  chargeable  ivith  dissatisfaction  with  the 
terms  of  his  said  lease,  or  with  any  ill  will  toward  the  plain- 
tiff as  a  result  thereof,  is  the  date  when  said  Robert  S. 
Knight  fii'st  learned  that  the  plaintiff,  as  his  tenant,  had 
made  a  sublease  of  the  premises  to  Ida  Quinn  at  a  monthly 
rental  much  in  excess  of  that  which  was  receivable  by  said 
Knight  under  his  original  lease.  [2]  It  was  not  the  fact 
of  the  subleasing  which  can  be  claimed  to  have  caused  such 
dissatisfaction  since  said  Knight  had  expressly  consented  to 
the  making  of  said  plaintiff's  contract  for  such  sublease  with 
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said  Ida  Quinn;  but  it  was  the  fact  of  the  increased  rental 
derived  from  said  sublease  which  is  claimed  to  have  sown 
the  seeds  of  ill  will  in  the  breast  of  said  Knight;  yet  the 
evidence  of  such  sowing  consists  altogether  in  the  fact  that 
when  the  latter  learned  of  the  plaintiff 's  apparently  advan- 
tageous contract  with  said  Ida  Quinn  he  one  day  suggested 
to  the  plaintiff  that  '*Tou  ought  to  divide  the  profits  with 
me."  The  above  quotation  constitutes  the  entire  conver- 
sation; and  it  goes  almost  without  saying  that  it  is  a  thread 
of  evidence  entirely  too  attenuated  to  furnish  suflScient 
strength,  either  alone  or  in  conjunction  with  any  other  facts 
upon  which  the  plaintiff  could  rely  to  support  a  charge 
of  malice  on  the  part  of  Robert  S.  Knight  against  his  ten- 
ant, or  to  supply  a  reason  based  on  ill  will  for  the  institu- 
tion of  a  wrongful  action  in  unlawful  detainer  against 
him.  The  plaintiff  himself  says  in  respect  to  such  conversa- 
tion, '*I  paid  no  attention  to  it;  I  didn't  give  it  any  thought. 
I  thought  it  was  rather  peculiar  for  him  to  mention  it,  and 
I  gave  him  no  answer." 

[3]  The  next  bit  of  evidence  upon  which  the  plaintiff 
depends  to  sustain  his  claim  of  malice  on  the  part  of  said 
Knight  is  the  fact  that  said  Knight  at  one  time  made  over- 
tures to  the  plaintiff's  subtenant,  Ida  Quinn,  to  take  a 
direct  lease  from  him  to  said  premises  at  the  rental  agreed 
to  be  paid  by  her  under  her  contract  for  a  lease  from  the 
plaintiff.  Had  such  overtures  been  made  at  a  time  prior 
to  the  institution  of  the  action  in  unlawful  detainer  against 
the  plaintiff  by  Robert  S.  Knight  it  might  well  have  fur- 
nished some  tangible  proof  of  a  malicious  and  wrongful 
intent  in  the  institution  of  such  action;  but  the  uncontra- 
dicted evidence  of  Ida  Quinn  herself  shows  that  the  only 
conversation  between  Robert  S.  Knight  and  herself  upon 
this  subject  occurred  after  the  commencement  of  this  action, 
and  hence  by  no  possibility  could  have  supplied  a  motive  for 
the  institution  of  the  same;  besides,  at  all  times  both  before 
and  after  such  action  was  begun  against  the  plaintiff,  Ida 
Quinn  was  complaining  of  the  nuisance  of  the  noises  of 
the  carpenter-shop,  and  was  refusing  to  consummate  her 
agreement  for  a  lease  with  the  plaintiff  or  to  pay  him  any 
more  rent,  and  was  thus  in  the  attitude  of  a  quite  undesir- 
able occupant  of  the  premises.  It  is  hardly  conceivable  that 
Robert  S.  Knight  should  have  been  moved  to  such  malice  by 
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anything  occurring  between  himself  and  his  tenant's  rather 
undesirable  subtenant  as  to  have  been  led  thereby  to  con- 
ceive and  commence  a  causeless  proceeding  in  unlawful  de- 
tainer for  the  plaintiff's  ouster,  particularly  in  view  of  the 
fact  that  the  latter  was  tendering  and  paying  his  stipulated 
rent  with  scrupulous  promptitude  while  his  own  subtenant 
was  paying  him  no  rent  4t  all.  If  the  conversation  which 
Robert  S.  Knight  is  shown  to  have  had  with  Ida  Quinn  with 
respect  to  the  prospect  of  her  immediate  tenancy  under  him 
occurred  after  the  commencement  of  the  action  in  unlawful 
detainer  it  would  of  itself  not  only  have  furnished  no  evi- 
dence of  a  prior  malice  in  the  institution  of  said  action, 
but  would  rather  supply  some  degree  of  evidence  in  support 
of  the  good  faith  of  Robert  S.  Knight  in  the  commencement 
and  prosecution  of  said  action,  since  it  would  serve  to  indi- 
cate that  he,  at  the  time  of  such  overtures,  believed  that  his 
said  suit  was  well  founded  and  would  result  in  his  favor, 
and  that  he  would  presently  be  in  a  position  to  relet  his 
premises  to  another  tenant. 

The  foregoing  constitutes  practically  all  of  the  evidence 
outside  of  the  institution  of  the  action  in  unlawful  de- 
tainer itself  upon  which  the  plaintiff  can  rely  to  sustain  his 
averments  of  malice  on  the  part  of  said  Robert  S.  Knight 
imputable  to  the  defendant  herein  and  to  justify  the  findings 
and  conclusions  of  the  trial  court  based  thereon. 

[4]  As  to  the  action  itself  as  furnishing  proof  of  such 
malice  it  may  be  stated  at  the  outset  that  out  of  the  com- 
mencement and  prosecution  of  a  causeless  action  by  one  per- 
son against  another  the  presumption  of  malice  may  arise 
from  proof  of  the  fact  of  a  want  of  probable  cause  for  the 
institution  of  such  action.  Without  the  element,  however, 
of  want  of  probable  cause  the  existence  of  malice  in  the 
mind  and  purpose  of  the  instigator  of  such  action  can  be 
of  no  avail  to  a  defendant  therein  who,  after  its  termination 
by  dismissal  or  otherwise,  himself  institutes  an  action  for 
malicious  prosecution  against  the  plaintiff  in  the  former  ac- 
tion. In  other  words,  both  the  elements  of  malice  and  want 
of  probable  cause  must  concur  in  order  to  form  the  basis  of 
such  latter  suit.  This  proposition  is  so  elementary  as  not 
to  require  the  citation  of  authority  in  its  support.  This 
being  so,  the  plaintiff  herein  must  first  have  been  able 
to  establish  by  proof  or  presumption  that  his  landlord,  the 
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plaintiff  in  said  former  action,  acted  without  probable  cause 
in  the  institution  thereof.  [5]  ''Probable  cause"  for  the 
institution  of  an  action  does  not  mean  ''legal  cause"  there- 
for, for  if  it  did,  every  plaintiff  who  failed  to  recover  in 
his  suit  would  be  liable  to  an  action  for  malicious  prosecu- 
tion. ** Probable  cause"  has  sometimes  been  defined  as  rea- 
sonable cause  {McCall  v.  Alexander,  84  S.  C.  187,  [65  S.  E. 
1021]);  and  in  the  case  of  both  civil  and  criminal  prose- 
cutions has  been  further  defined  to  be  an  honest  suspicion 
or  belief  on  the  part  of  the  instigator  thereof,  founded 
upon  facts  sufiiciently  strong  to  warrant  a  reasonable  man 
in  believing  that  the  charge  is  true.  {Johnson  v.  Southern 
Pacific  Co.,  157  Cal.  333,  [107  Pac.  611] ;  Smith  v.  Liverpool 
Ins.  Co.,  107  Cal.  432,  [40  Pac.  540] ;  Dunlap  v.  New  Zea- 
land Fire  Ins.  Co.,  109  Cal.  365,  [42  Pac.  29] ;  Carpenter  v. 
Ashley,  15  Cal.  App.  461,  [115  Pac.  268] ;  Redgate  v.  SotUh^ 
em  Pacific  Co.,  24  Cal.  App.  573,  [141  Pac.  1191].)  In  de- 
termining the  question  as  to  whether  or  not  the  plaintiff  or 
prosecutor  in  a  given  action  acted  with  such  reasonable  be- 
lief, knowledge,  and  prudence  in  the  institution  thereof  as 
to  absolve  him  from  the  charge  of  want  of  probable  cause 
there  are  two  main  facts,  the  existence  of  which,  if  proven, 
are  held  to  be  sufficient  to  establish  probable  cause.  The 
first  of  these  is  the  fact,  if  shown  to  be  true,  that  the  plain- 
tiff or  prosecutor  of  such  action  acted  in  the  institution  of 
the  same  upon  the  opinion  and  advice  of  counsel  to  the 
effect  that  he  had  a  good  cause  of  action  after  laying  all  of 
the  facts  of  the  case  in  good  faith  before  such  counsel;  and 
the  second  of  these  facts,  if  proven,  is  the  fact  that  the 
plaintiff  succeeded  in  obtaining  a  judgment  in  his  favor 
upon  his  alleged  cause  of  action  in  the  trial  court. 

[6]  As  to  the  first  of  these  essential  facts  the  uncon- 
tradicted evidence  in  this  case  discloses  that  before  the 
said  Robert  S.  Knight  began  his  action  in  unlawful  detainer 
against  the  plaintiff  herein  he  laid  all  of  the  facts  upon 
which  he  relied  for  a  recovery  in  said  action  before  his  at- 1 
tomey.  There  is  not  the  slightest  evidence  that  he  did  not 
do  this  fully  and  in  the  utmost  good  faith;  and  the  undis^ 
puted  evidence  shows  that  having  done  so  he  was  advised 
by  his  said  counsel  that  he  had  a  good  cause  of  action. 
Thereupon  and  acting  upon  such  advice,  and  with  the  aid 
and  counsel  of  his  said  attorney^  he  commenced  his  action  in 
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unlawful  detainer.  This  undisputed  evidence  has  been  held 
to  establish  probable  cause  {Johnson  v.  Southern  Pacific  Co., 
supra). 

[7]  The  record  herein  also  undisputably  shows  that  the 
said  Robert  S.  Knight  recovered  a  judgment  in  his  favor 
upon  the  trial  of  said  action.  This  proven  fact  entitled  him 
upon  the  trial  of  the  instant  case  to  the  full  benefit  of 
the  presumption  of  the  existence  of  probable  cause  for  the 
institution  of  his  said  former  action;  and  the  fact  that  a 
first  judgment  obtained  therein  was  reversed  upon  appeal 
did  not  suf&ce  to  deprive  him  of  the  full  benefit  of  that 
presumption.  {Carpenter  v.  Sibley,  15  Cal.  App.  589,  [119 
Pac.  391] ;  Holiday  v.  Holiday,  123  Cal.  26,  [55  Pac,  703].) 
The  cases  last  above  cited  not  only  fully  sustain  the  view 
that  the  plaintiflf  in  the  action  for  unlawful  detainer  was 
entitled  to  the  presumption  of  probable  cause  for  its  insti- 
tution by  virtue  of  the  judgment  in  his  favor  in  the  trial 
court  therein,  but  they  go  further  than  this  and  hold  that 
this  presumption  is,  in  the  absence  of  proof  of  fraud  in 
obtaining  said  judgment,  conclusive.  There  is  an  entire  ab- 
sence of  evidence  in  this  case  of  any  fraud  on  the  part  of 
the  plaintiff  in  said  former  action  in  obtaining  the  judgment 
in  his  favor  therein  in  the  trial  court. 

The  respondent,  however,  seeks  to  avoid  the  effect  of  these 
decisions  by  the  claim  that  each  of  said  cases  had  its  incep- 
tion in  a  criminal  prosecution,  and  that  the  rule  therein  an- 
nounced as  to  the  conclusiveness  of  a  judgment  is  not  to  be 
applied  to  civil  actions.  We  are  unable  to  perceive  any  rea- 
son for  such  a  distinction,  and  counsel  for  the  respondent 
has  cited  no  authority  for  making  or  supporting  such  a  dis- 
tinction. [8]  The  cases  cited  and  relied  upon  by  the  re- 
spondent to  uphold  his  claim  that  the  presumption  arising 
from  a  judgment  in  plaintiff's  favor  in  the  original  action 
is  but  a  prima  facie  presumption  which  may  be  overthrown 
by  showing  a  reversal  of  such  judgment  and  a  subsequent 
dismissal  of  the  case  are  from  other  jurisdictions,  and  can- 
not be  held  to  outweigh  the  above  cases  from  our  own 
courts ;  but  even  if  it  were  to  be  held  that  such  presumption 
was  but  prima  facte  and  could  be  overcome  by  the  volun- 
tary dismissal  of  the  case  after  its  reversal  on  appeal,  we 
are  still  unable  to  agree  with  the  respondent's  contention  that 
it  would  be  overcome  under  such  circumstances  as  the  un- 
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disputed  proof  in  the  instant  case  discloses;  for  in  the  case 
at  bar  the  record  shows  that  the  decision  of  this  conrt  in 
the  original  action  of  Knight  v.  Black,  supra,  upheld  upon 
petition  for  rehearing  in  the  supreme  court,  was  such  as  to 
render  impossible  the  further  successful  prosecution  of  the 
cause  on  the  part  of  the  plaintiflP  in  the  trial  court,  and 
hence  to  make  its  dismissal  therein  imperative.  Under  such 
conditions  the  plaintiff's  dismissal  of  a  cause  which,  under 
the  rulings  of  the  courts  of  last  resort,  he  could  no  longer 
maintain  cannot  be  held  to  be  such  a  voluntary  abandonment 
of  his  case  as  to  give  rise  to  the  presumption  of  such  want  of 
probable  cause  in  its  inception  as  would  either  suffice  to  show 
malice  or  to  overthrow  the  presumption  as  to  the  existence 
of  probable  cause  which  was  raised  by  the  original  judgment 
in  his  favor. 

It  follows  as  our  conclusion  from  the  foregoing  considera- 
tions that  the  judgment  must  be  reversed,  and  it  is  so 
ordered. 

Judgment  reversed. 

Kerrigan,  J.,  and  Waste,  P.  3P.,  concurred. 

A  petition  to  have  the  cause  heard  in  the  supreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  February  9,  1920. 

All  the  Justices  concurredi  except  OLney,  J.,  who  did  not 
participate. 


[CSy.  No.  3131.    Firat  Appellate  District,  Division  Two.^Deeember  18, 

1919.] 

BLANCHE   PEARL  JERAULD,   Appellant,  v.   GEORGE 
J.  CHAMBERS,  Respondent. 

[1]  Estates  of  Deckasbd  Persons — Petition  wobl  Letters — Sum- 
ciENCT  or  Signing. — ^Where  the  petition  for  letters  of  administra- 
tion is  signed  by  one  entitled  to  letters  and  by  counsel,  though  not 
by  the  nominee  asked  to  be  appointed,  and  such  nominee  consents 
to  act,  the  requirement  of  section  1371  of  the  Code  of  Civil  Pro- 
cedure that  the  petition  should  be  ''signed  by  the  applicant  or  his 
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eonnser'  is  saffieiently  eomplied  with,  and  tbe  letters  thereapoa 
issued,  upon  hearing,  are  not  void. 
[2]  Id.— Action  to  Quiet  Titlb— Collateral  Attack  on  Obdeb  Ap^ 
POINTING  Administratrix. — In  an  action  by  an  administratrix  to 
quiet  title,  the  validity  of  the  order  appointing  such  administratrix 
is  not  subject  to  attack  on  the  ground  that  the  petition  for  letters 
was  not  sufficiently  signed. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge.    Reversed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

N.  S.  Hammack  and  W.  B.  Andrews  for  Appellant 

Crouch  &  Chambers  for  Becpondent 

NOURSE,  J. — ^Appellant  waa  plaintiff  in  an  action 
brought  in  the  superior  court  to  quiet  title  to  certain  lands 
claimed  adversely  by  defendants.  In  her  complaint  she 
alleged  that  on  a  certain  day  she  had  been  duly  and  regu- 
larly appointed  administratrix  of  the  estate  of  Herbert  A. 
Jerauld  deceased,  and  that  immediately  thereafter  she  duly 
qualified  and  continued  to  act  as  such;  that  the  property 
which  was  the  subject  matter  of  the  litigation  was  owned 
by  the  estate  of  said  decedent  and  that  she,  as  administra- 
trix thereof,  was  entitled  to  the  possession  of  the  property. 
Adverse  claims  were  alleged  on  the  part  of  the  defendants, 
and  the  usual  prayer  for  the  quieting  of  title  was  made. 
The  defendant  Chambers  alone  appeared  and  denied  upon 
lack  of  information  and  belief  the  due  appointment  or  quali- 
fication of  the  plaintiff  as  administratrix  of  said  estate. 
Upon  the  trial  it  was  shown  that  plaintiff  was  appointed 
administratrix  upon  the  petition  of  A.  A.  Jerauld,  the  son 
of  the  deceased,  which  petition,  after  stating  the  jurisdic- 
tional facts  and  the  written  consent  and  request  of  A.  A. 
Jerauld  and  Mrs.  Susie  Arnold,  the  son  and  daughter  of 
the  deceased,  for  the  appointment  of  Mrs.  Blanche  Jerauld 
as  administratrix,  prayed  that  such  appointment  be  made. 
The  petition  was  signed  by  A.  A.  Jerauld,  and  by  an  attor- 
ney  of  the  court,  as  counsel  for  petitioner.  It  was  not 
signed  by  Mrs.  Blanche  Jerauld,  but  she  consented  to  act, 
letters  were  issued  to  her,  and  she  immediately  qualified. 
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Upon  this  showing  the  court  held  that  the  plaintiff  had  not 
been  legally  appointed  as  such  administratrix  because  she 
had  not  signed  the  petition,  and  rendered  judgment  against 
tlie  plaintiff  dismissing  the  action,  each  party  to  pay  his* 
own  costs.    The  appeal  is  from  this  judgment. 

Two  points  are  raised  upon  the  appeal.  First,  that  the 
petition  for  the  letters  of  administration  was  su£Sciently 
signed;  and,  second,  that  in  any  event  the  order  appointing 
the  administratrix  was  not  subject  to  collateral  attack. 

[1]  The  position  of  respondent  is  that  under  section 
1371  of  the  Code  of  Civil  Procedure  the  petition  for  letters 
of  administration  should  have  been  signed  by  Mrs.  Jerauld, 
who  was  by  the  order  of  the  court  appointed  administratrix. 
That  section  provides  that  such  petitions  must  be  "signed 
by  the  applicant  or  his  counsel."  The  petition  here  in  ques- 
tion was  signed  by  A.  A.  Jerauld,  who,  under  section  1365 
of  the  Code  of  Civil  Procedure  was,  with  his  sister,  Mrs. 
Arnold,  entitled  to  first  consideration  in  the  selection  of  an 
administrator.  It  was  also  signed  by  counsel  as  attorney 
for  petitioner. 

If  one  who  is  entitled  to  letters  of  administration  files  a 
petition  asking  that  letters  be  granted  to  another,  it  would 
seem  that  the  petitioner  would  be  the  ''applicant"  within 
the  meaning  of  section  1371.  If  so,  the  signature  of  A.  A. 
Jerauld  to  this  petition  was  sufficient.  If,  on  the  other 
hand,  the  nominee  is  the  "applicant,"  then  the  petition 
may  be  treated  as  having  been  filed  in  her  behalf  and  the 
signature  of  the  counsel  meets  the  requirements  of  the 
statute.  If  the  nominee's  signature  is  a  jurisdictional  re- 
quirement, it  is  supplied  by  her  consent  to  act  and  the 
letters  are  not  void.     (Code  Civ.  Proc,  sec.  1371.) 

But,  in  any  event,  upon  presentation  of  the  petition,  the 
court  must  hear  proofs  of  the  jurisdictional  facts  (Code 
Civ.  Proc,  sec.  1371)  and  must  also  pass  upon  the  suffi- 
ciency of  the  petition  in  making  the  order  appointing  the 
administratrix.  [2]  As  the  court  had  jurisdiction  of  the 
subject  matter,  objections  to  the  mode  of  procedure  were 
questions  which  could  have  been  raised  on  an  appeal  from 
the  order  or  by  a  direct  attack  for  lack  of  jurisdiction  or  on 
the  ground  of  fraud  or  mistake.  No  appeal  having  been 
taken  from  the  order,  and  no  direct  attack  having  been 
made  thereon,  it  became  a  final  adjudication  of  the  juris- 
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diction  of  the  court  to  act,  as  well  as  the  rights  of  the 
parties  under  the  letters  Issued.  In  the  absence  of  an  ap- 
peal or  other  direct  attack  upon  the  order,  it  is  free  from  a 
collateral  attack  in  a  suit  brought  by  the  administratrix 
in  behalf  of  the  estate  which  she  represents.  (Thaxier  v. 
Finn,  178  Cal.  270,  273,  274,  281,  [173  Pac.  163,  165,  168].) 
In  other  words,  letters  of  administration  when  not  revoked 
or  suspended  by  a  direct  attack  upon  the  order  appointing 
the  administratrix  are  suflBcient  proof  of  her  right  to  repre- 
sent the  estate  in  a  civil  action,  unless  the  record  affirmti- 
tively  shows  no  jurisdiction  to  make  the  appointment 
For  these  reasons  the  judgment  is  reversed. 

Langdon,  P.  J.,  and  Brittain,  J.,  concurred. 


[CiT.  No.  816S.    Fint  Appellate  District,  Diviaion  One.^December  12, 

1919.] 

ROSE  I.  BECHTSTEINER,  Appellant,  v.  NATIONAL 
SURETY  COMPANY  OP  NEW  YORK  (a  Corporar 
tion),  Respondent 

[1]  Bonds — Tims  tob  Oommkncement  or  AonoN — Six  Months'  Liici- 
TATioN  Reasonable. — ^A  stipulation  in  a  building  eontraetor'e  bond 
that  no  suit  or  action  shall  be  instituted  in  anj  event  later  than 
six  months  after  the  date  or  time  fixed  in  the  contract  for  the 
completion  of  the  work  therein,  is  not  in  and  of  itself  unreason- 
able. 

[2]  Id. — ^Delat  in  Institutino  Action — ^iNsumciiNT  Exousb. — Delaj 
by  the  owner  in  instituting  an  action  on  such  bond  bejond  the 
period  therein  provided  was  not  excused  by  reason  of  the  claim 
bj  plaintiff  that  she  was  not  able  to  ascertain  the  amount  of 
damages  sustained  until  the  entry  of  Judgment  in  the  consolidated 
Uen  foreclosure  action,  where  the  last  claim  of  lien  was  filed 
more  than  three  months  before  the  time  limited  by  the  bond  for 
the  commencement  of  the  action  and  there  was  no  showing  that 
the  delay  in  the  commencement  of  the  action  on  the  bond  was 
unavoidable,  or  that  any  diligence  was  used  in  ascertaining  her 
damages. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles    County.     Charles    Monroe,    Judge.    AflSrmed. 
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The  facts  are  stated  in  the  opinion  of  the  court. 
Smith  &  Breslin  for  Appellant. 
Allen  &  Weyl  for  Respondent. 

WOOD,  J.,  pro  tern. — ^This  is  an  action  brought  by  the 
owner  of  a  building  against  the  surety  on  the  contractor's 
bond.  The  bond  was  conditioned  that  the  builder  would  in- 
demnify the  owner  against  loss  or  damage  directly  caused 
by  reason  of  the  failure  of  the  builder  to  perform  his  con- 
tract. The  owner  completed  the  work  after  it  was  aban- 
doned by  the  contractor,  and  filed  the  proper  notice  of  ces- 
sation of  labor.  Thereafter  sixteen  claims  of  lien  were  filed, 
two  of  which  were  subsequent  to  the  expiration  of  thirty  days 
after  the  notice.  Suits  for  foreclosure  were  brought  upon 
all  these  claims,  and  consolidated  into  one  action.  Although 
the  bond  in  question  explicitly  provides  that  no  right  of 
action  shall  accrue  upon  it  for  the  use  or  benefit  of  any 
person  other  than  the  owner  of  the  building,  the  Surety 
Company  was  made  a  party  to  such  consolidated  action. 
All  parties  therein  at  some  time,  the  date  of  which  does  not 
appear,  agreed  upon  and  stipulated  in  writing  to  all  the 
facts,  and  that  all  the  liens  were  filed  for  record  within 
the  time  prescribed  by  law.  Judgment  in  the  consolidated 
action  was  entered  for  $3,155.33  more  than  eighteen  months 
after  the  time  fixed  in  the  building  contract  for  its  com- 
pletion. It  was  paid  upon  the  filing  of  the  cost  bill.  The 
owner  had  left  in  her  hands  after  she  had  completed  the 
contract  $775.96  only  of  the  original  contract  price  with 
which  to  satisfy  the  judgment,  and  her  damages  were  the 
amount  she  paid  in  excess  of  such  sum  to  effect  such 
satisfaction. 

There  is  an  express  stipulation  in  the  Surety  Company's 
bond  that  no  suit  or  action  shall  be  instituted  in  any  event 
later  than  six  months  after  the  date  or  time  fixed  in  the 
contract  for  the  completion  of  the  work  therein.  In  accord- 
ance with  this  provision  the  trial  court  held  that  this  action 
was  brought  too  late,  and  rendered  judgment  against  the 
plaintiff. 

The  questions  involved  upon  this  appeal,  as  stated  by  ap- 
pellant, are: 
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First  Is  the  six  months'  limitation  provided  in  the 
bond  an  unreasonable  one  in  an  indemnity  bond  of  this 
character. 

Second.  Was  the  plaintiff's  delay  in  commencing  the  ac- 
tion unavoidable,  and  should  not  the  limitation  commence 
'  to  run  only  from  the  time  of  her  loss  or  damage,  that  is, 
at  the  time  when  the  claims  were  established  by  judgment 
of  the  court  or  paid? 

[1]  Appellant  does  not  seem  to  seriously  rely  upon  the 
first  point.  The  cases  of  Tebbets  v.  Fidelity  &  Castialty  Co., 
155  Cal.  138,  [99  Pac.  501],  and  Appel  v.  Cooper  Ins.  Co,, 
76  Ohio  St.  52,  [10  Ann.  Cas.  821,  10  L.  R.  A.  (N.  S.)  674, 
80  N.  B.  955],  each  of  which  cites  numerous  authorities 
involving  similar  time  limitations,  apparently  answer  the 
question  in  the  negative.  In  fact,  no  case  has  been  referred 
to  where  it  has  been  held  that  a  stipulation  limiting  the 
time  for  the  bringing  of  an  action  was  in  and  of  itself  un- 
reasonable. 

[2]  •  As  to  the  second  point,  the  appellant  relies  upon 
cases  where  the  rule  has  been  declared  *'that  if  with  proper 
diligence  it  happens  in  a  particular  case  that  the  loss  can- 
not be  legally  ascertained  in  time  to  bring  the  action  within 
the  limitation  fixed  in  the  policy,  then  the  time  will  not 
commence  to  run  until  such  damage  is  ascertained.*'  One 
of  these  cases  is  that  of  Sheard  v.  United  States  Fidelity 
&  Giuxranty  Co.,  58  Wash.  29,  [107  Pac.  1024,  109  Pac, 
276],  upon  which  appellant  places  principal  reliance  for  a 
reversal  here.  The  Sheard  case  was  brought  upon  a  bond 
that  limited  the  time  for  commencement  of  an  action  to 
about  three  months  after  the  time  fixed  in  the  contract  for 
the  completion  of  the  work.  The  work  was  not  completed 
until  more  than  three  months  after  the  time  limit  in  the 
bond,  and  the  last  lien  was  filed  four  months  and  seven 
days  later.  The  action  on  the  bond  was  commenced  two 
years  and  six  months  after  such  limitation  had  expired,  but 
within  thirty  days  after  judgment  on  appeal  was  rendered 
in  the  lien  suits.  The  Washington  court  held  that  to  deter- 
mine whether  the  limitation  was  reasonable  and  valid  it  was 
necessaiy  to  consider  the  bond,  the  contract,  and  the  facts 
in  the  particular  case;  and  that  so  considered  the  limitation 
in  that  case  was  unreasonable.  We  cannot  see  that  the 
Sheard  case  is  applicable  to  this  one.    The  only  excuse  of- 
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fered  in  appellant's  complaint  or  at  the  trial  for  the  delay 
in  the  commencement  of  this  action  was  ''that  judgment  in 
the  consolidated  lien  action  was  not  entered  in  the  judg- 
ment-book until  May  23,  1916,  and  that  she  [plaintiff]  was 
unable  until  the  entry  of  such  judgment  and  the  service 
of  all  the  cost  bills  to  ascertain  the  amount  of  the  damages 
she  had  sustained.  The  six  months'  limitation  in  the  bond 
for  the  commencement  of  an  action  expired  March  28,  1915. 
The  last  lien  was  filed  three  months  and  nine  days  prior,  or 
two  months  and  five  days  after  the  owner  filed  notice  of 
cessation  of  labor  for  record.  With  one  exception  all  the 
other  liens  were  filed  before  November  14,  1914.  For  aught 
that  appears  to  the  contrary  here  these  lien  suits  might  have 
been  brought  and  consolidated^  and  the  written  stipulation 
as  to  the  facts  agreed  to  and  signed  by  all  the  parties,  within 
a  few  days  after  the  filing  of  the  last  lien,  and  more  than 
three  months  before  the  time  limited  by  the  bond  for  the 
commencement  of  the  action.  The  record  is  silent  as  to  the 
time  when  any  of  the  lien  actions  were  commenced,  or  when 
they  were  at  issue,  or  when  consolidated,  or  when  set  for 
trial;  or  when  the  stipulation  as  to  the  facts  was  made  or 
filed.  There  is  no  attempt  in  the  record  to  show  that  plain- 
tiff used  any  diligence  in  pressing  the  cases  to  an  entry 
of  judgment  as  she  could  have  done  as  a  party  defendant. 
Indeed,  it  does  not  appear  why  she  could  not  have  paid  the 
liens  without  judgment,  inasmuch  as  the  Surety  Company  and 
aU  the  parties  had  signed  a  writing  stipulating  to  all  the 
facts  in  the  consolidated  case. 

The  appellant  has  failed  to  show  that  her  delay  in  the 
commencement  of  this  action  was  unavoidable,  or  that  any 
diligence  was  used  in  ascertaining  her  damages.  The  judg- 
ment should  be  affirmed,  and  it  is  so  ordered. 

Waste,  P.  J.,  and  Kerrigan,  J.,  concurred. 
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[Civ.  No.  8171.    First  Appellate  District,  Divisioii  One.— December  18, 

1919.] 

WILLIE    EMILY    McNETT,    Appellant,    v.    BURNHAM 
MoNETT,  Respondent. 

[1]  DivoECE— CtoNFLicTiNO  Tbstiicony — FINDINGS — ^APPEAL. — Where  in 
an  action  for  divorce  the  testimony  of  the  parties  and  of  their  wit- 
nesses is  sharply  in  conflict  as  to  practically  every  issue  involved, 
and  the  findings  of  the  trial  court  are  fully  supported  by  the  tes- 
timony offered  on  behalf  of  the  defendant,  the  judgment  in  his 
favor  on  his  cross-complaint,  based  upon  such  findings,  will  not  be 
disturbed  on  appeaL 

[2]  Id. — CoNTiNUANCBS — Absence  of  Witnesses — ^Discbetion  of  Tkiams 
CouBT. — The  matter  of  the  g^nting  or  denial  of  continuances  for 
the  purpose  of  enabling  a  party  to  procure  the  presence  and  tes- 
timony of  absent  witnesses  lies  very  largely  within  the  discretion 
of  the  trial  judge ;  and  it  must  be  made  to  appear  very  dearly  that 
such  discretion  has  been  abused  before  the  cause  will  be  reversed 
upon  appeal  for  an  alleged  error  of  the  court  in  denying  a  continu- 
ance. 

£3]  Id.— Denial  of  Continuance— Discretion  not  Abused.— It  is  not 
an  abuse  of  discretion  to  deny  a  motion  for  a  continuance  for  the 
purpose  of  enabling  a  party  to  procure  the  attendance  of  an  absent 
witness,  where  the  affidavit  and  other  documents  presented  upon 
the  hearing  of  such  motion  utterly  fail  to  show  that  the  absent 
witness  is  the  only  witness  who  can  give  evidence  as  to  the  matters 
for  which  his  presence  is  desired,  or  that  the  party  requesting  the 
continuance  is  not  provided  with  the  presence  and  testimony  of 
other  witnesses  to  every  matter  respecting  which  the  absent  witneoe 
could  testify. 

[4]  Id. — Custody  of  Minob— Confugtino  Testimont— Obdeb  Oonolu- 
sivs. — In  an  action  for  divorce,  an  order,  based  upon  conflicting^ 
testimony,  awarding  the  custody  of  a  minor  child  to  his  father 
during  the  pendency  of  the  trial  and  during  certain  periods  after 
the  entry  of  the  judgment  therein  will  not  be  disturbed  on  appeal. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  San 
Diego  County.    C.  N.  Andrews,  Judge.    AfRrmed. 

The  facts  are  stated  in  the  opinion  of  the  court. 

2.    Continuance   to  procure  witness  who  is  beyond  the  Jorisdietion, 
note,  Zi.  R.  A.  1918E,  527. 
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C.  C.  Pease  for  Appellant 
L.  E.  Dadmun  for  Respondent. 

BIGHABDS,  J. — This  is  an  appeal  from  a  judgment  in 
favor  of  the  defendant  upon  his  cross-complaint  in  an  action 
for  divorce.  In  the  notice  of  appeal  from  the  judgment 
the  plaintiff  also  states  that  she  takes  an  appeal  from  an 
order  of  the  court  directing  that  the  custody  of  a  minor 
child  of  the  parties  be  turned  over  to  the  defendant  pend- 
ing the  rendering  and  entry  of  the  judgment.  As  to  the 
so-called  appeal  from  the  latter  order,  we  have  vainly 
searched  the  voluminous  record  before  us  for  the  order  re- 
ferred to;  but  even  if  our  search  had  been  successful,  we 
could  not  consider  the  same  upon  that  portion  of  the  ap- 
peal, for  the  reason  that  the  notice  of  appeal  shows  upon 
its  face  that  said  order  was  made  before  final  judgment, 
and  was  not,  therefore,  the  subject  of  a  separate  appeal. 

[1]  Upon  her  appeal  from  the  judgment  itself  the  appel- 
lant makes  the  contention  that  the  evidence  in  the  case 
is  insufficient  to  sustain  the  findings  and  judgment  of  the 
trial  court.  In  support  of  this  contention  the  plaintiff  has 
embodied  in  her  brief  a  few  scattered  and  evidently  incom- 
plete excerpts  from  the  reporter's  transcript,  which  con- 
tains 611  pages  of  the  testimony  of  over  twenty  witnesses 
who  were  called  and  testified  at  the  trial  for  or  against  the 
respective  parties,  and  who  were  examined — ^and  the  most 
important  of  whom  were  cross-examined  and  re-examined — 
at  great  length.  The  light  which  the  appellant  thus  sheds 
upon  her  contention  as  to  the  insufficiency  of  the  evidence 
in  the  case  is  entirely  too  feeble  and  flickering  to  enable  us 
to  determine  the  point  without  an  extended  examination  of 
the  entire  evidence  in  the  case.  We  have,  however,  at- 
tempted to  make  such  examination,  and  from  even  a  cursory 
inspection  of  the  record  it  sufficiently  appears  that  the  testi- 
mony of  the  parties  and  of  their  witnesses  in  the  case  is 
sharply  in  conflict  as  to  practically  every  issue  involved 
therein. 

Aside  from  this,  however,  we  have  satisfied  ourselves 
from  a  careful  inspection  of  the  record  that  the  findings 
of  the  court  are  fully  supported  by  the  testimony  offered  on 
behalf  of  the  cr06frHK>mplainant  herein,  and  that  the  judg- 
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ment  of  the  court  based  upon  such  findings  will  not,  there- 
fore, be  disturbed  upon  appeal. 

The  appellant  further  contends  that  an  error  was  com- 
mitted by  the  trial  court  in  its  order  denying  the  plaintiff's 
motion  for  a  continuance  of  the  cause  after  the  same  was  at 
issue  in  order  to  enable  her  to  obtain  the  presence  and  testi- 
mony of  one  Dr.  C.  R.  Knox,  who  was  at  that  time  absent 
from  that  portion  of  the  state,  and  of  whom  it  was  asserted 
in  the  affidavit  for  such  continuance  that  he  could  give 
testimony  material  to  the  plaintiff  if  present  at  the  trial 
of  the  cause.  [2]  The  matter  of  the  granting  or  denial 
of  continuances  for  the  purpose  of  enabling  a  party  to  pro- 
cure the  presence  and  testimony  of  absent  witnesses  is  a 
matter  which  lies  very  largely  within  the  discretion  of  the 
trial  judge;  and  it  must,  therefore,  be  made  to  appear  very 
clearly  that  such  discretion  has  been  abused  before  the 
cause  will  be  reversed  upon  appeal  for  an  alleged  error  of 
the  court  in  denying  a  further  continuance  of  the  case. 
[8]  The  record  discloses  no  such  abuse  of  discretion  in 
the  instant  case,  since  the  affidavit  and  other  documents  pre- 
sented by  the  plaintiff  upon  the  hearing  of  said  motion 
.'utterly  fail  to  show  that  the  absent  witness  was  the  only 
witness  who  could  give  evidence  as  to  the  matters  for  which 
his  presence  was  desired,  or  that  the  plaintiff  was  not  pro- 
vided with  the  presence  and  testimony  of  other  witnesses  to 
every  matter  respecting  which  the  absent  witness  could 
have  testified.  This  being  so,  it  cannot  be  said  that  the  trial 
court  committed  any  abuse  of  discretion  in  requiring  the 
plaintiff  to  go  to  trial  without  the  presence  of  Dr.  Knox. 
[4]  As  to  the  appellant's  contention  that  the  court  com- 
mitted error  amounting  to  an  abuse  of  discretion  in  award- 
ing the  custody  of  the  minor  child,  Robert  McNett,  to  the 
defendant,  his  father,  during  the  pendency  of  the  trial  and 
during  certain  periods  after  the  entry  of  the  judgment 
therein  as  specified  in  said  judgment,  the  only  argument 
which  the  plaintiff  presents  in  support  of  such  contention 
is  one  predicated  upon  her  prior  contention  as  to  the  in- 
sufficiency of  the  evidence  to  justify  the  findings  and  judg- 
ment of  the  court  in  the  defendant's  favor;  but  since,  as 
we  have  seen,  such  findings  and  judgment  constitute  the 
determination  of  the  trial  court  upon  conflicting  testimony, 
this  court  will  not  review  upon  appeal  the  condnsion  which 
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the  trial  conrt  has  thus  arrived  at  in  relation  to  the  cnstody 
of  the  minor  children  of  the  parties  to  the  action  either 
before  or  after  the  entry  of  the  judgment  therein. 
Judgment  affirmed. 

Kerrigan,  J.,  and  Waste,  P.  J.,  ooneorred. 


[CHt.  No.  3158.    Pint  Appellate  Distriet,  DMsion  One.— December  18, 

1919.] 

CLEMENCE  MONDINE  et  al.,  Respondents,  ▼.  MARTIN 
LABAIG  et  al.,  Appellants. 

[1]  Quieting  Titlk— Adverse  Possession — ^Plbadinq. — ^Where  the  oom- 
plaint  in  an  action  to  quiet  title  alleges  that  the  plaintiffs  are  the 
owners  in  fee  of  the  propertj,  thej  are  entitled  to  prove  title 
based  on  adverse  possession. 

[2]  Id.— SuPWCiENOT  OP  Findings.— In  an  action  to  quiet  title  a  gen- 
eral finding  that  the  allegations  of  the  cross-complaint  "are  untrue 
except  as  otherwise  found  to  be  true''  is  not  too  indefinite  to  sup- 
port the  judgment,  where  there  are  specific  findings  upon  all  the 
issues  raised  by  the  pleadings,  including  the  cross-complaint  and 
answer  thereto,  which  are  sujQicient,  and  which  amply  support  the 
judgment. 

[3]  Id. — ^Admitted  Allegations— Efpict  of. — ^Allegations  of  a  eross- 
complaint   admitted   bj   the   answer   thereto   must   be   treated   as 

found. 

[4]  Id. — Claim  or  Title  Under  Beosei  or  DiSTRXBimoN — ^Evidengx.— 
In  an  action  to  quiet  title,  a  decree  of  distribution  in  the  estate 
of  one  who,  assuming  that  he  was  the  owner  of  the  property  in 
question,  devised  the  same  to  plaintiffs,  was  properly  admitted  to 
show  that  the  plaintiffs  claimed  title  founded  upon  a  written  in- 
strument as  provided  in  section  32S  of  the  Code  of  Civil  Pro- 
cedure. 

[5]  Id. — Beopening  or  Case — ^Additional  Testimony — ^Bevxbsal  or 
Judgment. — In  an  action  to  quiet  title,  the  trial  oourt,  after  an- 
nouncing judgment  in  favor  of  the  defendants,  does  not  commit 
error  in  reopening  the  case,  at  the  request  of  the  plaintiffs,  to  hear 
further  testimony  and  then  ordering  judgment  for  the  plaintiffs, 
where  the  defendants  are  offered  and  avail  themselves  of  the  oppor- 
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tunity  to   iotrodtiee  soeh  additional  evidence  aa  thej  deaire  the 

eourt  to  consider. 
[6]  Id. — Continuity  of  Possession. — It  is  not  essential,  in  every  ease, 

to  the  continuity  of  an  adveirse  possession  that  there  shall  be  a 
I  continuous   personal  presence  on  the  lot  of  some  person   holding 

I  for  the  adverse  claimant.    It  is  enough^  under  the  code,  that  the 

property  is  devoted  to  the  "ordinary  use  of  the  occupant"  where 

the  possession  is  under  color  of  title. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  Los 
Angeles  County.    Charles  Monroe,  Judge.    AiSrmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Tanner,  Odell  &  Taft  for  Appellants. 

Qeo.  J.  Denis  for  Bespondents. 

WOOD,  J.,  pro  tern. — The  complaint  in  this  action  is  in 
the  ordinary  form  to  quiet  title.  The  defendants  in  their 
answer  assert  ownership  of  an  undivided  one-half  of  the 
property,  and  by  way  of  cross-complaint  they  demand  a 
partition  thereof,  or,  if  the  same  cannot  be  had  without  ma- 
terial injury,  then  that  it  be  sold  and  that  the  proceeds  be 
divided;  they  also  ask  for  an  accounting  of  the  rents  col- 
lected by  plaintiffs.  Plaintiffs  had  judgment  and  defend- 
ants appeal. 

The  property  was  at  one  time  owned  by  the  defendant 
Labaig  and  one  Bertrand  Payot  as  cotenants.  In  1902  the 
premises  were  sold  for  a  delinquent  sti*eet  assessment,  and 
Payot  became  the  purchaser  at  such  sale  and  received  the 
tax  deed  therefor.  The  trial  court  expressly  found,  how- 
ever, that  this  deed  was  void  and  of  no  effect.  By  his  last 
will  Payot,  assuming  apparently  that  he  owned  the  whole 
property,  devised  the  same  to  plaintiffs,  and  it  was  so  dis- 
tributed in  the  decree  of  distribution  in  the  estate  of  Payot 
in  March,  1905. 

[1]  In  their  answer  to  the  cross-complaint  plaintiffs, 
in  attempting  to  allege  ownership  by  occupancy  and  adverse 
possession,  allege  that  such  possession  was  "under  claim  of 
right"  instead  of  "under  claim  of  title."    Appellants  con- 

<J.  Unbroken  continuity  as  essential  element  of  adverse  possession, 
notes,  13  Am.  Dec.  185;   15  L.  E.  A.  (K.  8.)   1202. 
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tend  that  the  complaint  was  insufficient  to  present  the  qnes- 
tion  of  adverse  possession.  The  action,  however,  was  heard 
in  the  superior  court  upon  the  assumption  that  the  issue  was 
properly  presented,  and  the  findings  follow  the  language  of 
the  complaint.  The  complaint  alleges,  and  the  findings 
also  declare,  that  the  plaintiffs  are  the  owners  in  fee  of  the 
property,  etc.  This  was  sufficient  to  present  and  dispose 
of  the  question  of  title  by  adverse  possession.  (Jordan 
V.  Beale,  172  Cal.  227,  [155  Pac  990].) 

[2]  Complaint  is  made  that  the  finding  ''that  the  alle- 
gations of  the  cross-complaint  herein  are  untrue  except  as 
otherwise  found  to  be  true"  is  too  indefinite  to  support  the 
judgment.  There  are,  however,  specific  findings  upon  all 
the  issues  raised  by  the  pleadings,  including  the  cross-com- 
plaint and  answer  thereto,  which  are  sufficient,  and  which 
amply  support  the  judgment  Appellants  do  not  claim 
that  they  were  misled  by  the  finding.  In  Fritz  v.  Mills, 
170  CaL  449,  [150  Pac.  875],  the  challenged  finding  was 
''That  all  the  allegations  of  the  amended  complaint  in  so  far 
as  such  allegations  are  controverted  by  the  answer  of  the  de- 
fendants thereto  are  untrue."  The  other  findings  in  the 
case  being  clearly  sufficient,  the  court  declined  to  reverse  the 
case,  "because  of  the  absence  of  valid  findings."  [3]  The 
allegation  of  the  cross-complaint  as  to  the  collection  of  rents 
by  plaintiffs,  on  which  the  defendants  and  cross-complainants 
sought  an  accounting,  was  admitted  by  the  answer  thereto, 
and  must  be  treated  as  found.  (First  Nat.  Bank  v.  Max- 
welly  123  Cal.  360,  366,  [69  Am.  St.  Bep.  64,  55  Pac.  980] ; 
In  re  Doyle,  73  Cal.  564,  571,  [15  Pac.  125].) 

It  is  claimed  that  the  court  erred  in  admitting  the  tax 
deed  in  evidence.  As  the  findings  declare  that  this  deed  was 
void  and  of  no  effect,  we  are  unable  to  perceive  any  in- 
jury to  appellants. 

[4]  It  was  proper  to  admit  in  evidence  the  decree  of 
distribution  in  the  estate  of  Payot.  There  is  no  claim  made 
by  plaintiffs,  as  contended  by  appellants,  that  the  effect 
of  it  was  to  divest  them  of  their  title  by  proceedings  in 
probate.  It  was  admitted  to  show  that  the  plaintiffs*  claim 
of  title  was  founded  upon  a  written  instrument  as  provided 
in  section  323  of  the  Code  of  Civil  Procedure. 

The  wife  of  the  defendant  Labaig  was  a  witness.  Coun- 
sel offered  to  prove  by  her  that  Labaig  and  Payot,  in  his 
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lifetime,  had  an  oral  agreement  to  the  effect  that  Payot 
should  pay  the  city  taxes  on  the  lot,  and  that  they  were 
to  pay  the  county  taxes;  that  shortly  prior  to  Payot's  death 
they  found  that  the  county  taxes  had  been  paid  by  someone, 
and  that  they  wrote  to  Payot  that  if  he  had  paid  the  taxes 
to  call  and  tiat  they  would  pay  their  share.  They  received 
no  response.  Conceding  that  the  agreement  could  be  proved, 
as  stated  by  counsel,  it  could  not  bar  plaintiffs  of  the  right 
to  acquire  title  by  adverse  possession  after  Payot 's  death. 

[6]  After  the  case  was  submitted  and  the  court  had  an- 
nounced judgment  in  favor  of  defendants,  over  their  ob- 
jection, the  court,  at  the  request  of  plaintiffs,  reopened  the 
case  to  hear  further  testimony.  Thereafter  additional  evi- 
dence was  received,  and  the  court  then  ordered  judgment 
for  plaintiffs.  There  was  no  error  in  this  action  of  the 
court,  as  the  defendants  were  offered  and  availed  themselves 
of  the  opportunity  to  introduce  such  additional  evidence  as 
they  desired  the  court  to  consider. 

The  point  is  made  that  there  is  no  finding  that  the  defend- 
ant Law  Credit  Company  knew  that  its  codefendant  Labaig 
had  been  given  actual  notice  that  plaintiffs  claimed  ad- 
.versely  to  him.  The  Law  Credit  Company  apparently  ap- 
peared in  the  action  voluntarily,  asserting  that  it  was  sued 
by  the  fictitious  name  of  John  Doe.  The  only  evidence 
in  the  record  relating  to  its  interest  in  the  property  is  as 
follows : 

"Mr.  Odell:  I  offer  a  grant  deed  of  Mr.  Martin  Labaig 
and  Marie  Labaig  to  Law  Credit  Co.  of  an  undivided  one- 
fourth  interest. 

''The  Court:  That  will  be  exhibit  1.*' 

Assuming  that  the  deed  related  to  the  property  involved 
in  this  action,  it  does  not  appear  that  it  was  ever  recorded, 
or  that  it  was  executed  until  years  after  plaintiffs  had 
perfected  their  title  by  adverse  possession.  The  grantee 
never  asserted  any  daim  to  the  properly  until  the  filing 
of  the  cross-complaint  in  this  action.  The  court  found  that 
neither  defendant  had  any  right,  title,  interest,  or  estate 
in  the  property.  That  was  sufiicient,  taken  in  connection 
with  the  other  findings,  to  support  the  judgment  against  the 
defendant  Law  Credit  Company. 

It  is  claimed  that  the  evidence  is  insufScient  to  sustain 
the  findings  relating  to  adverse  possession.    It  appears  from 
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such  eiddence  that  the  property  is  a  Tacant  aingle  lot  in 
the  city  of  Los  Angeles;  that  in  the  fall  of  1905  the  plain- 
tiffs told  the  wife  of  the  defendant  Labaig  that  they  claimed 
the  entire  property.  She  wrote  to  Labaig,  who  was  away 
at  the  time  at  his  ranch,  that  they  had  been  to  see  him  and 
of  the  object  of  their  visit.  Upon  his  return  home  a  few 
weeks  later  he  called  at  the  home  of  plaintiffs  and  was  in- 
formed by  Pierre  Echardies  that  the  lot  had  been  given  to 
them  by  Payot  and  that  they  were  going  to  uphold  their 
rights.  At  that  time  Labaig  said  ''that  he  had  some  good 
lawyers  and  that  he  would  see  who  had  righta''  Plaintiffs 
paid  all  taxes  and  assessments  upon  the  property  from  the 
decree  of  distribution  to  the  time  of  the  trial,  in  all  about 
twelve  consecutive  years.  In  1906,  in  order  to  obtain  an 
income  from  the  place  they  moved  a  house  upon  the  lot. 
They  continuously  from  that  time  occupied  the  premises, 
not  in  person,  but  through  their  tenants,  collecting  all  the 
rents  and  retaining  them  for  themselves,  claiming  to  own 
the  property  under  the  decree  of  distribution  adversely  to 
all  the  world,  and  no  one  ever  disputed  their  claim.  The 
defendant  Labaig  was  a  witness  upon  the  trial,  and  while  he 
denied  that  he  had  ever  had  a  conversation  with  the  plain- 
tiffs about  the  property,  yet  he  did  not  deny  that  his  own 
wife  had  informed  him  of  plaintiffs'  visit  to  his  home  and 
of  their  claim  of  ownership.  The  wife,  however,  endeavored 
as  a  witness  to  fix  this  visit  at  a  period  a  little  less  than 
five  years  before  the  commencement  of  the  action.  Labaig, 
as  a  witness,  did  not  deny  that  he  knew  that  the  improve- 
ments had  been  made  upon  the  lot,  and  that  plaintiffs  dur- 
ing all  the  years  thereafter  had  continuously  exercised  do- 
minion and  control  over  the  property,  asserting  claim  of 
ownership  and  title  adverse  to  him  and  the  world.  [6] 
There  may  be  some  uncertainty  in  the  evidence  as  to 
whether  upon  occasions  a  loss  of  income  was  caused  by  the 
failure  of  the  tenants  to  pay  their  rent,  or  for  want  of  a 
tenant;  but  assuming  that  it  was  for  the  latter  cause,  that 
would  not  destroy  plaintiffs'  continuity  of  possession.  As 
was  said  in  Montgomery  &  MuUen  Lumber  Co.  v.  Quimby, 
164  Oal.  250,  [128  Pac.  402]:  "It  is  not  essential  to  such 
continuity  in  every  case  that  there  shall  be  a  continuous 
personal  presence  on  the  lot  of  some  person  holding  for 
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the  adverse  claimant.    It  is  enough,  nnder  the  code,  that  it 
is  devoted  to  the  'ordinary  use  of  the  occupant'  where  the 
possession  ia  under  color  of  title,  as  it  ia  here.*'    The  evi- 
dence is  adequate  to  support  the  findings. 
The  judgment  is  affirmed. 

Waste,  P.  J.,  and  Kerrigan,  J^  concurred. 


[Civ.  No.  ai40.    First  Appellate  Distriet,  Division  Two.—Deeamber 

IZ,  1919.] 

GEORGE  W.  POX,  Respondent,  v.  COLEMAN  R.  FLOOD, 
Appellant;  MARIE  C.  HEATH  et  al.,  Defendants. 

[1]  Receivees — FOBEGLOSUBX  07  MoBTOAOB. — ^Undor  the  proyisioni  of 
subdivision  2  of  section  564  of  the  Code  of  Civil  Procedure,  a  re- 
ceiver may  be  appointed  in  an  action  for  the  foreclosure  of  a 
mortgage  where  it  appears  that  the  condition  of  the  mortgage  has 
not  been  performed  and  that  the  property  is  probably  insufficient 
to  discharge  the  mortgage  debt. 

[2]  Id. — PowEB  TO  Appoint — Disgbetion  of  Tbial  Coubt— Appbau — 
The  power  to  appoint  a  receiver  is  very  largely  within  the  discre- 
tion of  the  trial  court,  and  an  appellate  court  will  not  interfere 
with  the  exercise  of  such  discretion  except  in  cases  of  palpable 
abuse. 

[3]  Id. — Conflictinq  Affidavits — ^Eeview  of  Obdeb. — In  reviewing 
an  appeal  from  an  order  made  upon  affidavits,  in  which  the  deter- 
mination of  a  question  of  fact  is  involved,  the  court  is  governed 
by  the  same  rules  applicable  to  oral  testimony;  and  if  the  affidavits 
are  conflicting,  the  facts  stated  in  the  affidavits  favorable  to  the 
prevailing  party  must  be  considered  as  established. 

[4]  Id. — Insuffigibnot  of  Pbopebtt  to  Disohabob  Dbbt— Cokfuot  of 
Evidence — Appeal. — Where  the  entire  evidence  upon  the  motion 
for  the  appointment  of  a  receiver  is  presented  by  affidavits  which 
are  conflicting  upon  the  issue  of  the  insufficiency  of  the  proper^ 
to  discharge  the  debt,  the  appellate  court  cannot  substitute  its 
judgment  and  discretion  for  that  of  the  trial  court  and  cannot  say 
there  has  been  an  abuse  of  discretion  on  the  part  of  the  trial  court, 
where  there  is  evidence  which,  if  believed,  will  support  the  order 
appointing  the  receiver. 
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APPEAL  from  an  order  of  the  Superior  Conrt  of  Los 
Angeles  Gonnty  appointing  a  receiver  in  an  action  to  fore- 
close a  mortgage.    Grant  Jackson,  Judge.    Affirmed. 

The  facts  are  stated  in  the  opinion  of  the  court 

Earl  Curtis  Peek  for  Appellant. 

John  B.  Haas  for  Respondent. 

NOURSE,  J. — ^This  is  an  appeal  from  an  order  appoint- 
ing a  receiver  in  an  action  for  the  foreclosure  of  a  second 
mortgage.  Ck>leman  B.  Flood,  the  owner  of  the  property  at 
the  time  of  the  institution  of  the  action,  is  the  sole  appel- 
lant. The  order  was  made  upon  the  complaint  as  amended 
and  affidavits  introduced  at  the  hearing. 

The  second  mortgage  was  given  to  secure  the  payment  of 
fifteen  thousand  dollars,  and  covers  three  lots  in  Venice, 
California,  improved  by  a  hotel  building,  together  with  the 
rents,  issues,  and  profits  thereof.  The  first  mortgage  is  in 
the  sum  of  twenty  thousand  dollars.  The  complaint,  as 
amended,  alleges  the  failure  of  the  defendant  mortgagors 
to  perform  the  conditions  of  the  mortgage,  in  that  they  have 
failed  to  pay  interest  due  on  the  first  mortgage  amountii^ 
to  $909.78,  interest  due  on  the  second  mortgage  amounting 
to  $262.50,  five  thousand  dollars  due  on  the  principal  under 
the  terms  of  the  mortgage,  and  delinquent  taxes  amounting 
to  $233.62,  together  with  a  penalty  tiiereon  in  the  sum  of 
$33.46.  It  also  alleges  the  insolvency  of  the  persons  per- 
sonally liable  for  the  payment  of  the  mortgage  debt;  and 
that  the  mortgaged  property  is  insufficient  to  discharge  the 
debt  secured  thereby,  its  cash  value  being  only  thirty  thou- 
sand dollars. 

[1]  Under  the  provisions  of  subdivision  2,  section  564,  of 
the  Code  of  Civil  Procedure,  a  receiver  may  be  appointed  in 
an  action  for  the  foreclosure  of  a  mortgage  where  it  appears 
that  the  condition  of  the  mortgage  has  not  been  performed 
and  that  the  property  is  probably  insufficient  to  discharge 
the  mortgage  debt.  Appellant  apparently  concedes  the  non- 
performance of  the  conditions  of  the  mortgage  and  the  in- 
solvency of  those  personally  liable  thereunder.  His  an- 
swer denies  the  above  allegations  on  information  and  belief. 
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The  only  point  nrged  on  appeal  is  that  the  oonrt  abused  its 
discretion  in  determining  the  value  of  the  property  to  be 
insufiSeient  to  discharge  the  mortgage  debt. 

[2]  The  power  to  appoint  a  receiver  is  very  largely 
within  the  discretion  of  the  trial  court,  and  an  appellate 
court  will  not  interfere  with  the  exercise  of  such  discretion 
except  in  cases  of  palpable  abuse.  (Whitley  v.  Bradley,  13 
Cal.  App.  720,  724,  725,  [110  Pac  596].)  [8]  In  review- 
ing an  appeal  from  an  order  made  upon  affidavits,  in  which 
the  determination  of  a  question  of  fact  is  involved,  the  court 
is  governed  by  the  same  rules  applicable  to  oral  testimony. 
If  the  affidavits  are  conflicting,  the  facts  stated  in  the  affida- 
vits favorable  to  the  prevailing  party  must  be  considered 
as  established.  (Doak  v.  Bruson,  152  Gal.  17,  19,  [91 
Pac.  1001];  Davies  v.  Ramsdell,  40  Cal.  App.  432,  [183 
Pac.  702] ;  Boland  v.  All  Persons,  etc.,  160  Cal.  486,  489, 
[117  Pac.  547].)  High  on  Receivers,  fourth  edition,  section 
667,  states  the  following  rule  regarding  the  appointment 
of  receivers:  '^But  when  the  income,  rents  and  profits  of 
the  premises  are  pledged  by  the  mortage,  less  stringency  of 
proof  is  required  to  warrant  the  court  in  granting  a  re- 
ceiver. And  where  the  debt  is  past  due  and  the  taxes  and 
insurance  are  unpaid  and  the  mortgagor  refuses  to  sur- 
render the  property,  the  court  will  not  strictly  scrutinize, 
for  the  mortgagor's  benefit,  conflicting  affidavits  upon  the 
question  of  the  value  of  the  property.  And  when  the  court 
has  appointed  a  receiver  in  a  foreclosure  suit  because  of  the 
inadequacy  of  the  security,  an  appellate  court  will  be  reluc- 
tant to  disturb  the  finding  of  the  court  below  as  to  the 
fact  of  such  inadequacy."  In  Ponder  v.  Taie,  96  Ind.  330, 
an  action  to  foreclose  a  mortgage,  plaintiff  petitioned  the 
court  for  the  appointment  of  a  receiver  on  the  ground  that 
the  value  of  the  mortgaged  property  was  insufficient  to  dis- 
charge the  mortgage  debt.  The  statements  as  to  the  value 
of  the  property  were  conflicting  in  the  respective  affidavits 
sustaining  and  opposing  the  appointment.  The  appellate 
court  affirmed  the  appointment,  sa3ring:  "Upon  a  question 
of  fact  thus  presented,  we  cannot  disturb  the  conclusion 
reached  by  the  trial  court" 

[4]  In  the  present  case  the  entire  evidence  upon  the 
motion  for  the  appointment  of  the  receiver  was  presented  by 
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affidavits  which  were  conflicting  npon  the  issue  of  the  in* 
sufficiency  of  the  property  to  discharge  the  debt.  This 
being  so,  this  court  cannot  substitute  its  judgment  and  dis- 
cretion for  that  of  the  trial  court  and  cannot  say  there 
has  been  an  abuse  of  discretion  on  the  part  of  the  trial 
court  where  there  is  evidence  which,  if  believed,  will  sujh 
port  the  order. 
The  order  is  affirmed. 

Langdon,  P.  J.,  and  Brittain^  J.,  concurred. 
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MEMORANDUM  CASE. 


[dr.  No.  2932.    First  AppeOate  Distriet,  DiTisloa  One. — ^Norember  8, 

1919.] 

GREAT  WESTERN  LUMBER  COMPANY  (a  Corpora, 
tion),  AppeUant,  v.  CALIFORNIA  CANNERIES 
COMPANY    (a  Corporation),  Respondent. 

[1]  Plbading  —  GoNTBACTB  —  CONDITION  Pkbcedknt.  —  Judgment  af- 
firmed on  the  authority  of  CdUfomia  Canneriei  Co.  t.  OretU 
Western  Lumber  Co.,  ante,  p.  09. 

APPEAL  from  a  judgment  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  E.  P.  Shortall,  Judge. 
Affirmed. 

The  issues  involved  in  this  appeal  are  identical  with  those 
in  California  Canneries  Co.  v.  Oreai  Western  Lumber  Co., 
ante,  p.  69,  [185  Pac.  1008]. 

Marcel  E.  Cerf  and  C.  H.  Sooy  for  Appellant 

John  R.  Jones  for  Respondent. 

WASTE,  P.  J.— [1]  The  issues  involved  in  this  appeal 
are  identical  with  those  in  Calif omia  Canneries  Co.  v.  Oreat 
Western  Lumber  Co.,  ante,  p.  69,  [185  Pac.  1008],  By 
stipulation  of  the  parties  the  result  of  that  action  was  em- 
bodied in  findings  and  judgment  in  this  cause  without  a 
separate  triaL  The  records  were  presented  here  in  one 
transcript  on  appeal. 

On  the  authority  of  the  decision  in  that  case  the  judg- 
ment is  affirmed. 

Richards,  J.,  and  Kerrigan,  J.,  concurred. 

A  petition  for  a  rehearing  of  this  cause  was  denied  by 
the  district  court  of  appeal  on  December  2,  1919,  and  the 
following  opinion  then  rendered  thereon: 
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THE  COUET.— The  reasons  gfiven  in  denying  the  peti- 
Hon  for  a  rehearing  in  California  Canneries  Co,  v.  Oreai 
Western  Lumber  Co.,  ante,  p.  69,  [185  Pao.  1008],  apply 
to  this,  the  companion  ease. 

A  petition  to  have  the  cause  heard  in  the  sapreme  court, 
after  judgment  in  the  district  court  of  appeal,  was  denied 
by  the  supreme  court  on  January  2,  1920. 

All  the  Justices  concurred. 
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ABANDONMENT.    See  Qaie^g  Title,  4r4. 

ABATEMENT. 

When  Plsa  in  Abatehxnt  Opin. — A  plea  in  abatement  based  npon 
the  fact  that  another  action  is  pending  is  open  only  when  the 
identity  of  the  matters  involved  in  the  second  action  is  such  that 
the  judgment  in  the  first,  if  final,  eonld  be  pleaded  as  a  former 
adjudication.  (Security  Trust  ete.  Bk.  t.  Claussen,  780.) 
See  Leases,  12;  Nuisances,  2;  Streets,  2. 

ABDUCTION.    See  CMminal  Law,  85,  40. 

ACCIDENT  INSUBANCE.    See  NegUgence,  64^  88. 

ACCOMPLICE.    See  Criminal  Law,  28,  24. 

ACCOUNTING. 

1.  OoNFLiCTiNo  Eyidencb — ^FINDING — AppiaIm — Where  in  an  action  for 
an  accounting  the  evidence  is  conflicting  as  to  what  the  contract 
between  the  parties  was,  the  finding  of  the  trial  court,  based  on 
plaintiff's  version,  is  conclusive  on  appeaL  (Hoffman  t.  Gums^, 
98.) 

2.  Sale  of  Fbutf  bt  Commission  Merchant— Colleotion  of  Claims 
FOB  Damages — Pleading. — In  this  action,  in  form  one  for  an  ac- 
counting for  moneys  received  bj  a  commission  merchant  from 
railroad  and  transportation  companies  on  account  of  claims  for 
damage  resulting  from  the  mishandling  of  plaintiff's  fruit,  the 
allegations  of  the  complaint  were  sufBcient  to  show  that  the  de- 
fendant had  received  and  failed  to  account  to  the  plaintiff  for 
money  in  excess  of  the  amount  of  the  Judgment.  (Faweett  t. 
Edmund  Peycke  Co.,  692.) 

8.  Sevebal  Causes  of  Aoron — Stifulatiok  oof  Moneys  Coluboted^ 
Genebal  FiNDiNGS.^The  fact  that  the  plaintiff  in  such  action  set 
forth  in  the  form  of  various  causes  of  aetions  or  counts  the  facts 
relating  to  the  handling  of  the  crops  for  the  different  years  did 
not  require  the  trial  court  to  make  specific  findings  of  facts  and 
assign  them  to  the  several  causes  of  action,  where  there  was  ad- 
mitted in  evidence  a  stipulation  to  whioh  was  attached  an  item- 
ised statement  of  all  the  claims  filed  agslasl  xsilioad 

(7W) 
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ACCOUNTING  (Continued). 

on  behalf  of  plaintiff  bj  defendant  and  all  the  amonnts  collected 
by  the  defendant  thereon.  General  findings  as  to  the  facta,  and  a 
determination  that  the  amount  for  which  judgment  was  awarded 
was  due  plaintiff,  was  sufficient.     (Id.) 

4.  Offset  poe  Collection  of  Claims — Agreemint  not  to  Chakgi — 
Admissibilitt  of  Parol  Etidxnos. — ^In  this  action  against  a  com- 
mission merchant  to  recover  moneys  collected  from  railroad  and 
transportation  companies  on  account  of  claims  for  damages  result* 
ing  from  the  mishandling  of  plaintiff's  fruit,  the  defendant  in  his 
answer  haying  claimed  a  certain  percentage  for  the  collection 
thereof  as  an  offset,  parol  evidence  was  admissible  to  show  that 
defendant's  manager  orally  agreed  with  plaintiff  that  there  would 
be  no  commission  charges  oyer  and  above  the  charge  for  the  ship- 
ment and  sale  of  the  fruit  as  agreed  upon  in  the  writings.     (Id.) 

5.  Oonflioting  Evidencb  —  Findings. — ^The  trial  judge's  determina- 
tion of  the  fact  that  no  commissions  were  owing  as  offsets,  where 
that  matter  was  the  subject  of  a  conflict  of  testimony,  must  be 
taken  as  final.     (Id«) 

See  Contracts,  2S;  Juzisdietion.  1,  2. 

ACCOUNXa    See  ErideiiM,  7. 
ACCOUNT  STATED. 

OSDES    OF    CoBPOBATION    THAT    AlCOTJNT    Bl    PAID  —  InSUFFICIBNT    EVI- 

DENGS. — The  minutes  of  the  board  of  directors  of  a  corporation 
containing  an  order  that  commissions  due  a  certain  person  to  a 
given  amount  be  paid  do  not  constitute  sufficient  evidence  of  an 
account  stated  between  the  corporation  and  said  person,  there  be- 
ing no  evidence  of  any  demand  being  made  at  that  time  by  said 
person  for  the  specified  sum  or  any  sum  whatever,  or  any  evidence 
that  she  ever  assented  to  said  order  or  to  the  amount  therein 
specified,  or  even  that  she  knew  that  such  order  had  been  made. 
(Parker  v.  Merchants  A  Insurers  Co.,  214.) 

ACENOWLEDGMENTa    See  Certificates,  1;  Oiminal  Law,  7, 

ACTIONa 

Pleading — ^Bsuef  PEBiassiBLBi^ — ^As  there  Is  but  one  form  of  aetioa 

in  this  state,  the  court  can  grant  any  relief  embraced  within  thm 

issues.     (McPherson  t.  Milling,  491.) 

ADMISSIONa    See  Quieting  Title,  18. 
ADVANCEMENTS.    See  Deeds  of  Trust,  8;  Mortgages,  t» 
ADVEBSE  POSSESSION.    See  Quieting  TiUe,  8,  11,  IC. 
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AFFIDAYITS  OF  MEBITa    See  Jadgmente,  8. 

AGENCY. 

1.  AxrrHOBrrr  to  Pdbchase  Msbohanbisb  —  Bight  to  Maki  Inoi- 
DSNTAL  TxBMS«— Where  the  general  antlioritj  of  an  agent  to  pur- 
chase merchandise  exists,  the  right  to  make  all  incidental  terms  of 
the  purchase  must  be  implied;  otherwise  the  anthority  wonld  not 
be  authority  to  purchase  at  all,  but  merely  an  authorisation  to 
procure  offers.     (Whitaker  t.  Dunlap-Morgan  Co.,  140.) 

2.  Attobnet  and  Clixnt — ^Notice. — An  attorney  at  law,  when  acting 
as  such  for  his  client,  is  an  agent,  and  the  rule  that  notice  to  an 
agent  is  constructive  notice  to  the  principal  is  applicable  to  an 
attorney  or  counsel  when  acting  for  another  in  a  particular  mat- 
ter or  generally  in  the  affairs  of  the  latter.  (Atkinson  t.  Foots, 
149.) 

3.  Ostensible  Agency  —  Pboof  07  —  Faots  not  Belied  upon  In- 
ADMISSIBLE^ — In  an  action  for  damages  for  breach  of  a  contract 
for  the  delivery  of  a  crop  of  grapes,  evidence  that  the  defendant 
who  signed  the  contract  had  once  had  authority  at  a  certain  bank 
to  sign  checks  for  the  defendant  owner  of  the  grapes  cannot  aid 
the  plaintiff  in  establishing  ostensible  authority  to  execute  the 
contract  in  question  where,  at  the  time  such  contract  was  signed, 
plaintiff  did  not  have  any  information  about  such  authority  and, 
therefore,  could  not  have  relied  thereon.  (Files  t.  Berderian, 
256.) 

4.  How  Established. — Ostensible  authority  is  not  established  by  the 
statements  and  representations  of  the  agent,  but  only  by  the  state- 
ments and  representations  of  the  principal.     (Id.) 

6.  Action  fob  Damages  fob  Bbeach  of  Gont&act--Osten8iblb  Au- 
THOBiTY  to  Execute— Insxttficient  Pboof. — In  this  action  brought 
to  recover  damages  for  failure  to  deliver  a  crop  of  grapes  alleged 
to  have  been  purchased  by  the  plaintiff  from  the  defendants,  there 
was  neither  actual  nor  ostensible  agency  established  between  the 
owner  of  the  crop  of  grapes  and  the  person  who  signed  the  eon- 
tract  for  their  sale  to  the  plaintiff.     (Id.) 

6.  Gbatuitous  Agent — Duty  Towabd  PBiNdFAL^— A  gratuitous 
agent  is  bound  to  use  the  same  degree  of  good  faith  toward  his 
principal  as  an  agent  for  compensation.     (Ward  v.  Andrews,  390.) 

7.  Bight  of  Agent  to  Make  Pbofit^— An  agenty  while  dealing  fof 

his  principal,  cannot  make  any  profit  for  himself  out  of  the  transi 
action  being  conducted  by  him.    (Id.) 

8.  AonoK  to  Beooveb  Secbbt  Pbofits  —  Admission  of  Agenct  in 
Answer— Befusal  of  Febmission  to  Stbikb  Out— Dibcbetion  of 
OouBT^ — In  this  action  to  recover  a  given  sum  of  money  alleged 
to  have  been  received  by  the  defendant  as  a  secret  profit  in  a 
transaction  wherein  he  was  acting  as  agent  for  the  plaintiff,  the 
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defendant  in  hit  testimonj  having  denied  tbat  he  had  aeenmed  the 
eonfidential  relation  of  agent  toward  the  plaintiff,  the  court  aeted 
within  its  discretion  in  refusing  the  defendant  leave,  both  at  the 
opening  and  dose  of  the  trial,  to  strike  from  his  answer  an  allega- 
tion that  "by  the  employment  of  his  skill,  knowledge  and  experi- 
ence and  acting  in  behalf  of  plaintiff,  he  induced  the  owner  of 
said  furniture  and  furnishings  to  accept"  a  stated  sum  of  money. 
(Id.) 
0.  EviDBNox — Subsequent  Admissions  of  Defendant  to  Thibd  Pea- 
son. — In  such  action,  testimony  of  a  third  person  which  referred 
to  a  conversation  had  with  the  defendant  a  considerable  time  sub- 
sequent to  the  purchase  of  the  lodging-house,  but  which  was  cor- 
roborative of  the  fact,  as  claimed  by  the  plaintiff,  that  she  was 
being  guided  by  the  advice  of  the  defendant,  all  of  which  was 
relative  to  the  question  of  the  claimed  agency  relationship,  was 
competent,  even  though  not  entitled  to  great  weight.     (Id.) 

10.  Purchase  of  Livsstook — Sxttficienot  of  EviDENCS.^An  agency 
sufficient  to  charge  the  principal  for  the  purchase  price  of  live- 
stock is  shown  by  evidence  that  the  principal  and  agent  entered 
into  an  agreement  to  the  effect  that  the  principal  would  pay  the 
owner  for  all  livestock  purchased  by  the  agent  and  shipped  to, 
and  received  by,  the  principal,  and  that  the  principal  would  honor 
drafts  drawn  by  the  agent  upon  him,  in  favor  of  the  seller,  in 
payment  for  the  livestock  so  purchased  and  shipped  to  and  re- 
ceived by  him,  the  agreement  further  providing  ihat  the  principal 
would  slaughter  or  otherwise  dispose  of  the  livestock,  and,  after 
deducting  from  the  proceeds  thereof  the  freight,  handling  charges, 
and  commission  for  handling  the  same,  together  with  the  cost  of 
such  livestock,  would  credit  the  balance  of  the  proceeds  to  the 
agent.     (Lawson  v.  Steinbeck,  685.) 

11.  Evidence— GoNVBBSATioNS  of  Plaintiff  With  Agent  Admissible. 
In  an  action  against  a  principal  to  recover  the  purchase  price  of 
eertain  livestock,  the  testimony  of  the  plaintiff  as  to  conversation 
had  with  the  alleged  agent  regarding  the  sale  of  the  cattle  is  ad* 
missible  to  show  that  plaintiff  dealt  with  the  latter  as  the  assumed 
agent  of  the  defendant,  and  that  he  understood  that  he  was  deal- 
ing with  him  as  an  agent  and  not  as  a  principaL     (Id.) 

12.  Evidence  as  to  Other  Deals  Inadicissibui  to  Disprove  Aobnot. 

In  an  action  to  recover  the  purchase  price  of  two  specific  lots  of 
cattle  alleged  to  have  been  purchased  by  the  defendant,  through 
a  third  person  acting  as  his  agent,  evidence  as  to  the  method  of 
payment  of  drafts  dra^n  by  the  latter  on  the  defendant  for  other 
cattle  and  as  to  the  entire  course  of  dealings  between  the  two, 
is  not  admissible  to  prove  that  such  third  person  was  not  defend- 
ant's agent  in  dealing  with  the  plaintiff.  (Id.) 
See  Contracts,  2,  3,  83;  Fire  Insurance,  7;  Leases,  10;  Title,  1. 
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APPEAL. 

1.  IlCPKEFEOTLT    PLKADED    PAOTS— PWBSTJICPTIOHS    AFFD    JUDGMENT.^ 

The  court  will  intend,  &fter  jndgment,  in  order  to  support  it,  that 
facts  imperfectly  alleged  have  been  established,  but  it  will  not 
presume  for  such  purpose  that  material  facts  not  at  all  stated 
have  been  proTcd.     (Canneries  Co.  v.  Lumber  Co.,  69.) 

2.  Points  not  Baised  on  Submission — BBHSABiNOi^ — ^A  rehearing  will 

not  be  granted  to  consider  points  not  presented  in  the  briefs  or 
arguments  upon  which  the  case  was  submitted  for  decision.  (On 
denial  of  rehearing.)     (Id.) 

6.  AssiONifSNTS  OF  Ebbob^— Assignments  of  error  merely  noted  with- 
out any  citation  of  authority  or  argument,  beyond  the  bare  state- 
ment that  error  was  made,  will  not  be  considered  on  appeaL 
(Spellacy  t.  Young,  174.) 

4.  Delay  in  Filing  Teansceipt— Motion  to  Dismiss — ^Dbnul  of. — 
The  appellants  are  entitled  to  an  order  denying  a  motion  to  dis- 
miss their  appeal,  made  upon  the  ground  that  they  did  not  cause 
the  transcript  on  appeal  to  be  filed  within  the  f or^  days  allowed 
by  the  rules  of  the  appellate  courts,  where  the  transcript,  though 
not  on  file  when  the  notice  of  motion  is  served,  is  filed  prior  to 
the  hearing  on  the  motion,  and  it  is  dear  that  they  did  not  in- 
tend to  abandon  their  appeal,  their  failure  to  file  the  transcript 
within  the  proper  period  being  due  solely  to  the  erroneous  belief 
of  their  attorneys  that  the  appeal  was  to  be  carried  no  further, 
and  no  adverse  rights  have  been  seriously  affected  by  the  delay. 
(Friend  ft  Terry  L.  Co.  v.  Devine,  208.) 

6.  Denial  of  Motion  fob  Changs  of  YsNxnB— Obdeb  not  Beviewablb 
ON  Appeal  fbom  Judgment. — ^Alleged  error  of  the  trial  court  in 
denying  a  motion  for  a  change  of  place  of  trial  cannot  be  con- 
sidered on  an  appeal  from  the  judgment  alone.  Section  963  of 
the  Code  of  CMl  Procedure  makes  such  an  order  separately 
appealable.     (Starkey  v.  Parker,  215.) 

6.  Altbbnative  Methods— Mattebs  Beviewablb — Nonas  of  Appeal. 

Under  the  alternative  method  a  party  may  appeal  from  a  judg- 
ment or  an  order,  but  the  provisions  of  the  sections  do  not  dis- 
pense with  the  necessity  for  the  notice  of  appeal  to  separately 
state  whether  the  appeal  is  taken  from  the  judgment,  or  some 
order,  or  both.     (Id.) 

7.  Findings — Omitted  Issue — ^Appeal  on  Judomxnt-boll— >Pbesump- 
TiON. — ^Where  an  appeal  is  presented  on  the  judgment-roll  alone, 
the  appellate  court  must  assume  that  no  evidence  was  produced  on 
an  issue  omitted  from  the  findings  of  the  trial  court.  (Wood  t. 
Dailey,  219.) 

8.  PBESUMFTION   of   BEGULABITT   OF    BULINGS — BUBDEN    OF    PbODUOING 

BiooBD  Bbowsxq  Bbbob.— On  appeaJ,  eveiy  presumption  must  ba 
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indulged  in  favor  of  the  regnlarity  of  the  rnfingi  of  a  eourt  of 
general  jurisdiction.  Hence,  where  an  appellant  complains  of 
errors  committed  by  the  trial  court,  it  devolves  upon  him  to  pro- 
duce a  duly  authenticated  record  afSrmatively  showing  the  alleged 
error;  otherwise  the  court  on  appeal  must,  if  under  any  circum- 
stances the  ruling  could  be  deemed  correct,  assume  that  such  con- 
dition or  circumstance  was  made  to  appear.  (U.  8.  Film  Co.  v. 
TJ.  8.  Fidelity  etc.  Co.,  227.) 
0.  Action  on  Undbbtakino  Staying  Bxioution  —  Amendment  oi" 
Complaint  Dttbino  Trial — Appeal  on  Judgment-boll  —  Ebbob 
NOT  Bbviewable. — On  appeal  from  a  judgment  in  favor  of  the 
plaintiff  in  an  action  to  recover  upon  an  undertaking  executed  to 
stay  the  execution  of  a  judgment  in  a  replevin  action  after  affirm- 
ance of  the  latter  judgment  on  appeal,  alleged  error  in  permitting 
the  plaintiff  during  the  trial  of  the  action  on  the  undertaking  to 
file  an  amended  complaint  cannot  be  reviewed  by  the  appellate 
eourt,  where  the  appeal  is  taken  on  the  judgment-roll  alone, 
although  there  is  printed  in  the  transcript  a  copy  of  the  minute 
order  showing  that  objection  was  made  to  the  filing  of  the 
amended  eomplaint.  Such  minute  entry  is  no  part  of  the 
judgment-rolL     (Id.) 

10.  Conflicting  Testimony — When  Impobtant.— While  the  appellate 

eourt  has  no  concern  with  any  attempt  to  reconcile  conflicting 
testimony,  such  a  condition  of  the  case  becomes  important  in  con- 
sidering objections  urged  to  the  introduction  of  testimony,  rulings 
as  to  which  are  assigned  as  errors  of  the  court  arising  during  the 
eourse  of  the  trial.     (People  v.  Bosenkrantz,  236.) 

11.  JtTDGMENTS — Abguments  OF  Tbial  Coubt — Begobd. — The  argument 

or  reasons  given  by  a  trial  judge  in  support  of  a  ruling  or  de- 
eision  are  no  part  of  the  record  upon  which  the  appellate  eourt 
is  called  upon  to  act.     (Stearns  v.  Superior  Court,  285.) 

12.  Fbaudulent  Convebsion— Impbisonmbnt  in  jAiir— Befusal  to  In- 

COBPOBATE  IN  JUDGMENT— MANDAMUS. — ^Whether  the  trial  eourt,  in 
an  action  to  recover  money  fraudulently  converted  and  appro- 
priated by  a  person  acting  in  a  fiduciary  capacity,  be  right  or 
wrong  in  holding  that  plaintiff  is  no^  entitled  to  judgment  that 
defendant  be  committed  to  jail  until  he  pay  the  amount  due,  is 
not  involved  in  a  proceeding  in  mandamus  to  compel  the  trial 
eourt  to  enter  such  a  judgment.  If  the  court  erroneously  denies 
plaintiff  a  judgment  warranted  by  the  findings,  her  remedy  is  by 
an  appeal.     (Id.) 

IS.  Judgment  and  DiscasnoN  of  Tbial  Coubt — Bembdy  of  Plaintiff 
— Mandamus* — The  judgment  and  discretion  of  the  trial  eourt, 
both  as  to  the  facts  and  as  to  the  law  applicable  thereto,  in  a 
matter  within  its  jurisdiction,  cannot  be  controlled  by  a  writ  of 
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mandate  where  the  aggrieyed  purtj  has  a  plain,  speedj,  and  ade- 
qnate  remedy  in  the  ordinary  eonrse  of  law.     (Id.) 

14.  Absemcb  op  Bill  of  Exceptions  —  Evidbnoi  —  Prbsumptionb. — 
Where  an  appeal  is  taken  on  the  jndgment-roU  alone,  the  appellate 
court  must  assmne  that  the  evidence  presented  in  support  of  the 
findings  of  the  trial  court  was  competent  to  eatablish  the  facts 
alleged,  that  it  was  received  without  objection,  and  that  it  was 
sufficient  to  sustain  each  of  the  facts  found.  (La  Febra  v. 
Bichardson,  302.) 

15.  Order  Sustaining  Motion  to  Strike  Out — ^Bxversal  of  Judg- 

ment Entered  After  Demurrer  Sustained. — Where,  on  an  appeal 
from  a  judgment  entered  after  the  sustaining  of  a  demurrer  with- 
out leave  to  amend,  there  is  nothing  in  the  record  upon  which  to 
predicate  error  in  the  order  of  the  trial  court  granting  a  motion 
to  strike  the  complaint  from  the  files,  which  motion  was  presented 
with  the  demurrer,  this  alone  is  sufficient  to  prevent  a  reversal  of 
the  judgment     (Santa  Barbara  Oo.  v.  Janssens,  31B.) 

16.  Order  Denting  New  Triai*. — As  an  order  denying  a  motion  for  a 

new  trial  is  not  the  subject  of  a  separate  appeal,  an  appeal  from 
such  an  order  will  be  dismissed.     (Ward  v.  Gildea,  380.) 

17.  OoNFLiCTiNo  Testimony — Gredibhitt  of  Witnesses — ^Finding  of 
Trial  Ck)URT — ^Appellate  Beview. — In  considering  the  sufficiency 
of  the  testimony  wherever  a  conflict  is  shown,  it  is  the  appeUate 
court's  duty  to  accept  the  finding  of  the  trial  court  upon  dis- 
puted points.     (Id.) 

18.  Notice  of  Denial  of  Motion  for  New  Trul— Pbbssncb  in 
Court  not  Sufficient. — The  mere  presence  of  a  party  in  court  on 
the  hearing  at  which  a  motion  for  a  new  trial  is  denied  is  not 
sufficient  to  constitute  notice  of  decision  so  as  to  start  the  time 
running  for  the  filing  with  the  clerk  of  a  notice  requesting  a 
transcript,  to  be  used  on  appeal,  as  required  by  section  953a  of 
the  Code  of  Civil  Procedure.     (Schaefer  v.  Dinwiddie,  405.) 

19.  Quieting  Titlb-— Action  bt  Wife  Against  Husband— Conditions 
ON  Which  Defendant  Acquired  Interest  —  Conflicting  Evi- 
dence— ^Findings. — ^Where,  in  an  action  by  a  wife  against  her  hus- 
band to  establish  her  title  to  certain  real  property  purchased  with 
her  separate  funds,  there  is  a  direct  conflict  in  the  evidence  as  to 
the  conditions  on  which  the  defendant  acquired  his  apparent  in- 
terest as  a  cotenant  with  plaintiff,  the  appellate  court  will  not 
disturb  the  findings  of  the  trial  court.     (Ford  v.  Ford,  415.) 

20.  Credibilitt  of  Witnesses — Bulb  of  Evidence  Directed  to  Trial 
Court — ^Presumption. — In  such  a  case,  it  must  be  presumed  that 
in  reaching  its  conclusion  the  trial  court  was  governed  by  the 
rule  that  in  order  to  establish  fraud  and  undue  influence  to  de- 
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feat  eonyeyanees  of  title  the  evidence  nnut  be  dear  and  eon- 
▼ineing;  and  where  the  conclusion  of  the  trial  eonrt  ie  supported 
by  testimony  that  is  dear  and  convincing  in  itself,  the  fact  that 
it  is  disputed  by  rebutting  testimony  does  not  entitle  the  appellate 
court  to  substitute  its  judgment  for  that  of  the  trial  court  in  de- 
termining the  credibili^  of  the  conflicting  witnesses.     (Id.) 

21.  Obdeb  Appointino  BECKVEB^OnpuLATioN  OF  Pasths  Ssttlino 
Differences — Dismissal  of  Appeal. — An  appeal  from  an  order 
appointing  a  receiver  will  be  dismissed  where,  upon  the  calling 
of  the  case  in  the  appellate  court,  there  is  presented  a  certified 
copy  of  a  stipulation  of  the  parties  filed  in  the  superior  court 
from  an  examination  of  which  it  appears  that  the  appellant  and 
respondent  have  agreed  to  an  immediate  sale  by  the  receiver  of 
an  the  property  in  his  hands,  and  for  a  disposal  of  the  proceeds 
of  the  sale  and  of  all  other  property  belonging  to  the  copartnership 
existing  between  the  parties  to  the  action.  (Weavering  ¥• 
Schneider,  687.) 

22.  Beview  of  iNSTBucnoNS — SuFFiGiENCT  OF  Beoobd. — On  an  appeal 

from  a  judgment  under  the  alternative  method,  instructions  to  the 
jury  not  included  in  the  reporter's  transcript  cannot  be  reviewed, 
although  included  in  the  clerk's  transcript,  in  the  absence  of  a 
certification  by  the  trial  judge  as  to  correctness  or  as  being 
the  instructions  actuaUy  given,  although  at  the  foot  of  each  in- 
struction there  is  a  notation  supposedly  made  by  the  trial  judge 
in  the  course  of  his  consideration  of  the  instructions  profifered  by 
the  respective  parties  to  the  case.  (Tnu^  Brick  etc  Go.  v. 
Wenster,  652.) 

23.  Nones  Filed  Within  Six  Months — ^When  Sufficient. — Prior  to 
the  1915  amendment  to  section  941b  of  the  Code  of  Civil  Pro- 
cedure, where  notice  of  the  entry  of  judgment  was  not  given,  the 
filing  of  a  notice  of  appeal,  in  proper  form,  with  the  clerk  of  the 
court,  within  six  months  after  the  date  of  the  entry  of  judgment, 
operated  to  perfect  the  appeal  and  transfer  the  cause  to  the 
higher  court  for  determination.  (Blake  A  Bilger  Co.  t.  Chappel, 
667.) 

24.  Notice  of  Appeal — Pabties  not  Bequibed  to  be  Sebved. — ^De- 
fendants who  are  not  served  with  summons  and  who  have  not  ap- 
peared in  the  action,  are  not  parties  affected  by  the  judgment  in 
favor  of  the  other  defendants;  hence,  service  of  notice  of  appeal 
upon  such  parties  is  not  required.     (Id.) 

25.  AonoN  TO  Becoveb  Pubchase  Pbioe  of  Livestock— Findings^ 

Appeal— Insufficient  Specification  of  Ebbob^—Ou  appeal  from 
a  judgment  in  favor  of  the  plaintiff  in  an  action  against  the  prin- 
eipal  to  recover  the  purchase  price  of  certain  livestock  purchased 
1^  an  agent,  a  contention  that  "Findings  I  and  m  of  a  daUveiy 
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(not  a  sale)  of  the  livestock  on  eertain  impleaded  rspiesentationsy 
were  likewise  outside  of  the  issues,**  without  any  citation  of  an- 
thoritjy  or  any  argument,  will  not  be  considered  by  the  appellate 
court.     (Lawson  ▼.  Steinbeck,  685.) 

26.  Want  of  Jueisdiotion— Order  Betusino  to  Vacati  Jxjdomrnt— 
When  not  Appealable. — Where  a  motion  to  quash  sernce  of  sum- 
mons on  the  ground  that  jurisdiction  of  the  person  of  the  defend- 
ant was  not  acquired  is  denied,  the  order  of  the  court  denying 
such  motion  may  be  reviewed  on  appeal  from  the  judgment,  and 
where  such  appeal  is  not  taken,  an  order  thereafter  made  denying 
a  motion  to  vacate  and  set  aside  the  judgment  on  the  ground  that 
jurisdiction  of  the  person  of  the  defendant  was  not  acquired  is 
not  appealable.     (Payne  v.  Pulan,  728.) 

27.  Petition  for  Behearing — ^Points  Baised  for  First  Time.— Points 
urged  for  the  first  time  on  petition  for  rehearing  are  not  entitled 
to  consideration.  (On  denial  of  rehearing.)  (Hammond  v.  Ban 
Mateo  P.  M.  Co.,  750.) 

28.  Stjbmisbion  on  Briefs— New  Points.— Where  a  cause  at  the  re- 
quest of  respondent  is  submitted  without  oral  argument  but  at  the 
time  of  such  submission  the  respondent  ia  granted  further  time 
to  file  a  supplemental  brief  and  the  appellant  it  given  the  right  to 
reply  thereto,  such  briefs  take  the  place  of  an  oral  argument  and 
points  not  therein  raised  cannot  subsequently  be  raised  on  a  peti- 
tion for  rehearing  of  the  case.     (On  denial  of  rehearing.)     (Id.) 

See  Accounting,  1;  Claim  and  Delivery,  1,  2;  Contracts,  1,  8, 
80;  Criminal  Law,  26,  29,  38,  41;  Default,  3;  Dismissal,  2; 
Divorce,  4;  Easements,  2;  Evidence,  3,  8,  9;  Findings,  3; 
Fire  Insurance,  3;  Guardian  and  Ward,  1;  Habeas  Corpus,  5; 
Injunction,  1;  Judgments,  1-5,  7,  10;  Jurisdiction,  1;  Life 
Insurance,  8;  Mechanics'  Liens,  4;  Negligence,  5,  36,  54,  68; 
Nonsuit,  2;  Parties,  2;  Pleading,  1;  Prohibition,  1;  Promis- 
sory Notes,  3;  Public  Officers^  6;  Beoeivers^  2-4;  Statute  of 
Frauds,  1. 

APPEARANCE. 

Pleading— Order  Eztendino  Tncs  to  Plead — General  Affearangi — 
Jurisdiction^ — Where  a  defendant  flies  a  notice  of  motion  to 
quash  service  of  summons  and,  pending  the  making  of  such  mo< 
tion,  procures  an  order  of  oourt  ezten^ng  her  time  within  which 
to  appear  and  plead  to  the  complaint,  she  thereby  personally  ap- 
pears in  the  action  and  the  court  acquires  jurisdiction  over  her. 
(Payne  v.  Pulan,  728.) 
6ee  Jurisdiction,  1;   Pleading,  18;   SnmmonS|  1. 

ABOUMENT.    See  Criminal  Law,  3,  26. 
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ABBEST.    See  Peaee  Ottetn^  1;  QnaxmntliM^  !• 
ASSAULT.    See  Criminal  Law,  29-20. 
ASSESSMENTS.    See  Tax  Salea,  !• 

ASSIGNMENTS. 

1.  Absignmsnt  of  Claim  —  Bxoht  of  Ddtob  to  Deal  Wrm  A»- 

BIONOB.— An  agsignment  of  a  claim,  though  made  for  eolleetion 
only,  passes  the  legal  title  to  the  assignee,  and  after  notice  thereof 
the  debtors  deal  with  the  assignor  at  their  periL  (In  le  Kling, 
267.) 

2.  CoMPBOMiss  OF  Claim  by  Assignob— Bight  of  Attobket  fob  As- 
SIONXE  TO  Bepudute. — Where  the  assignor  of  a  claim,  after  the 
assignee  has  recovered  judgment  thereon,  compromises  the  same 
without  the  knowledge  or  consent  of  the  assignee,  the  attorney  for 
the  latter  can  repudiate  the  act  of  the  assignor  in  giving  a  re- 
ceipt in  full  to  the  judgment  debtor  upon  the  payment  by  him  of 
a  sum  less  than  the  amount  of  the  judgment,  and  thereafter  pro- 
ceed to  collect  the  full  amount  of  the  judgment.     (Id.) 

See  Contracts,  24,  26;  Fire  Insurance^  2. 

ATTOBNET  AT  LAW. 

1.  Disbabment  Pbogeeoings — Findings. — Conceding  that  findings  are 

not  necessary  in  a  proceeding  for  the  disbarment  of  an  attorney 
at  law,  nevertheless  it  is  a  practice  not  to  be  commended.  (In 
re  Kling,  267.) 

2.  Unwabbanted  Disbabment^-Mobal  Tubpitudb — ^Ebbobs  of  Judg- 

ment.— In  this  proceeding  for  the  disbarment  of  an  attorney  at 
law,  the  record  fails  to  disclose  any  deception  on  the  part  of  the 
attorney,  or  that  he  acted  through  corrupt  motives  or  otherwise 
violated  the  provisions  of  section  282  of  the  Code  of  Civil  Pro- 
cedure. Moral  turpitude  cannot  be  predicated  upon  errors  of 
judgment  as  to  the  law,  or  action  had  and  taken  in  good  faith 
by  an  attorney,  openly  and  with  notice  to  the  adverse  party  under 
an  honest  assertion  of  legal  right,  where  there  is  no  deception  or 
unfair  advantage  sought.  (Id.) 
See  Agency,  8. 

ATTOBNEY'S  FEES.    See  Divorce,  1;  Guardian  and  Ward,  I, 

AUTOMOBILES.    See  Contracts,   1;    Negligenee^  67. 

AWABD.    See  Workmen's  Compensation  Act,  1. 
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1.  TlMl    FOB    ComnCNCElCKMT    OF    ACTIOK— SiX    MoNTHS'    LIMITATION 

Beasonable. — ^A  stipulation  in  a  building  eontractor's  bond  that 
no  suit  or  action  shall  be  instituted  in  any  event  later  than  six 
months  after  the  date  or  time  fixed  in  the  contract  for  the  com- 
pletion of  the  work  therein,  is  not  in  and  of  itself  unreasonable. 
(Bechsteiner  ▼.  National  Surety  Co.,  774.) 

2.  DsLAT   m   Institutino   Action  —  Insuiticiint   Bxcubb.  —  Delay 

by  the  owner  in  instituting  an  action  on  such  bond  beyond  the 
period  therein  provided  was  not  excused  by  reason  of  the  claim 
by  plaintiff  that  she  was  not  able  to  ascertain  the  amount  of 
damages  sustained  untU  the  entry  of  judgment  in  the  consolidated 
lien  foreclosure  action,  where  the  last  claim  of  lien  was  filed 
more  than  three  months  before  the  time  limited  by  the  bond  for 
the  eommencement  of  the  action  and  there  was  no  showing  that 
the  delay  in  the  commencement  of  the  action  on  the  bond  was 
unavoidable,  or  that  any  diligence  was  used  in  ascertaining  her 
damages.  (Id.) 
See  Appeal,  9;  Claim  and  Delivery,  1,  2;  Irrigation  Distrietiy  2. 

BOUNDABIES.    See  Public  Utilily  Distrietf,  2,  8. 

BBIBEBT.    See  Publie  Officeia,  2. 

BBOKEB'S  COMMISSIONa 

1.  Offer  to  Ezohanos  Oomicuntft  Pbofebty — ^Contraot  not  Signed 

BY  Wife— BiOHT  to  Commissions. — ^A  broker  who  has  secured  an 
acceptance  of  an  offer  to  make  an  exchange  of  real  property  is 
entitled  to  recover  the  agreed  commission  even  though  the  property 
offered  for  exchange  was  community  property  and  the  agreement 
authorizing  the  exchange  and  to  pay  the  commission  was  signed 
l^  the  husband  only.     (Goodrich  v.  Tumey,  516.) 

2.  Befusal  to  Go  on  With  Trade— Liabiutt  for  Commissions. — 

Where  it  is  agreed  that  the  broker  is  to  be  paid  the  stipulated 
compensation  for  his  services  when  he  has  secured  a  particular 
agreement  of  exchange,  his  contract  Is  fulfilled  and  his  commis- 
sion earned  when  he  has  secured  that  agreement,  notwithstanding 
the  arbitrary  refusal  of  the  person  agreeing  to  pay  the  commis- 
sion to  go  on  with  the  trade.     (Id.) 

3.  Insufficient  Dsscbiption  of  Pboprrtt  in   Agbbement  of  Ex- 

CHANOE — Defect  Cubed  by  Actual  Knowledge. — ^In  an  action 
to  recover  a  broker's  commission  for  the  exchange  of  real  prop- 
erties, the  fact  that  the  description  of  the  property  in  the  agree- 
ment of  exchange  was  indefinite  and  uncertain  would  not  rdieve 
the  defendant  from  liability  where  he  and  his  wife  viewed  the 
property  before  accepting  the  offer  to  exchange^  learned  and  knew 
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generally  of  what  the  properties  eonsisted  and  where  thej  were 
situated,  and  the  other  parties  to  the  exchange,  upon  accepting 
the  offer  to  exchange,  tendered  their  deeds  to  their  properties,  la 
whidi  the  same  were  fully  described.     (Id.) 

4.  MlSDXSCBIFTION     OF     PbOPEBTT     IN     BROKER'S     GONTBAOT  —  OORBSO- 

TiON  BT  Parol  Evxdenoe. — ^In  such  an  action  by  a  broker  for  his 
eommissions  on  a  contract  of  employment  to  effect  a  sale  or  trans- 
fer or  exchange  of  real  property,  it  is  proper  to  correct  a  mis- 
description in  the  contract  of  the  land  which  he  was  authorized  to 
sell  or  exchange  by  parol  evidence.     (Id.) 

5.  Statutb  of  frauds  —  Signature   of  Contract  bt   Broker  Un- 

necessary.— The  fact  that  the  instrument  authorizing  the  broker 
to  effect  an  exchange  of  real  property  also  contains  the  agreement 
to  pay  such  broker  for  his  services  does  not  make  it  necessary 
that  such  instrument  be  signed  by  him.  The  statute  of  frauds 
only  requires  that  such  an  agreement  be  signed  by  the  party  to  be 
charged,  or  by  his  agent.     (Id.) 

BUILDING  BBSTBICTIONa 

1.  Action  to  Establish  —  Eyidsnob — Findings.  —  In  this  action 
brought  under  the  provisions  of  section  738  of  the  Code  of  Civil 
Procedure  to  establish  an  estate  or  easement  claimed  to  be  owned 
by  plaintiff  and  interveners  in  all  the  property  embraced  within  a 
certain  tract  of  kmd,  the  evidence,  consisting  of  contracts  of  sale, 
deeds,  statements  to  purchasers,  advertisements^  and  announcements 
of  the  defendants,  was  sufficient  to  sapport  the  finding  of  the  trial 
court  that  the  restrictions  and  building  scheme  upon  which  the 
plaintiff  and  interveners  based  their  claim  were  fully  established, 
and  were  made  binding  upon  every  lot  In  the  tract.  (Miles  v. 
HolUngsworth,  539.) 

2.  Covenants  Running  With  the  IiANd.  —  Restrictive  covenants 
inserted  in  deeds  as  part  of  a  general  building  scheme  affecting 
a  whole  tract  and  expressly  made  binding  on  every  lot  in  the 
tract  for  the  benefit  of  every  owner  run  with  the  land  for  the 
benefit  of  other  lots  in  the  tract     (Id.) 

3.  Limitation  of  Title  or  Grantor  to  Remainder  of  Tract. — 
Where  the  first  deeds  executed  by  the  owners  of  the  entire  tract 
contained  restrictive  covenants  which  were  made  effective  against 
every  lot  in  the  tract,  they  limited  their  title  to  that  extent, 
and  established  the  restrictions  set  forth  as  appurtenant  to  the 
entire  tract,  and  they  could  not  thereafter  convey  a  greater  title 
than  th^  had.     (Id.) 

4.  Constructivb  Notice  to  Subsequent  Purchasers.— Purchasers 
of  lots  in  a  tract  which  are  subject  to  a  general  building 
scheme  are  charged  with  notice  of  the  existence  of  such  scheme 
and   that  the  tract  is  burdened  with  certain   easements  for  the 
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benefit  of  other  lots  in  the  tract,  tliongh  thej  do  not  deraiga 
title  through  a  deed  containing  the  restrictions,  where  they  de- 
raign  title  through  the  common  grantors  who  created  the  restrie- 
tions  and  purchased  by  reference  to  a  map  on  file  which  indicated 
the  existence  of  a  building  scheme,  and  the  general  appearance 
and  character  of  the  tract  and  the  nature  of  the  improvements 
thereon  were  such  as  to  indicate  the  presence  of  some  character 
of  restrictions.  (Id.) 
5.  Changed  Conditions  of  NEieHBOBHOOD-— Bxmotal  of  BiBSTBionoNa 
The  fact  that  apart  from  and  surrounding  a  tract  which  has 
been  restricted  in  the  use  thereof  to  residence  purposes  some 
business  has  grown  up,  and  that  the  restricted  land  has  become 
more  yaluable  in  consequence,  will  not  entitle  the  owners  of  the 
unsold  portion  of  the  original  tract  to  be  reUeved  of  the  restric- 
tions th^  created.     (Id.) 

BUSINESS.    See  Injunction,  1-8. 

CANCELLATION.    See  Fire  Insurance,  7;  Forties,  4;  Pleading,  11; 
Promissoxy  Notes,  L 

CABE.    See  Negligence,  40,  43,  51,  67,  70. 

CAUSES  OF  ACTION.    See  Contraets,  24-20. 

GEBTIFICATE8. 

AoKNOwLEDsiMENT — DiFECTivB  Cebtifigats. — A  Certificate  of  acknowl- 
edgment which  omits  the  names  of  the  persons  appearing  before 
the  notary  is   fatally   defective.     (Opinion  of  supreme   court   on 
denial  of  hearing.)     (People  ▼.  "Webber,  120.) 
See  Criminal  Law,  7;   Tax  Sales,  1« 

CEBTIOBABL    See  Constitutional  Law,  1;  Public  Officers,  5,  6,  9. 

CHABTEBS.    See  Municipal  Corporations,  5. 

CITIES.    See  Municipal  Corporations. 

CLAIM  AND  DELIVEBY. 

1.  Affibhanoe  of  Judgment  ok  Appbal— Failubx  ro  DELmnt  Pftop- 
KBTY — ^Bbeaoh  of  UNDERTAKING — ^Rbgoveby  OF  Valub. — Where  the 
judgment  requiring  the  defendant  to  deHyer  certain  personal  prop- 
erty to  the  plaintiff  is  affirmed  on  appeal  and  notice  of  such 
affirmance  and  the  transmittal  of  the  renUtiiiur  to  the  clerk  of  the 
trial  court  is  given  to  the  defendant,  the  failure  within  a  reason- 
able time  to  deliyer  the  property,  as  required  by  the  judgment, 
eonatitiiiea  a  breach  of  the  undertaking  on  appeal,  eonditbned  as 
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required  by  section  943  of  the  Code  of  Civil  Procednre,  and  the 
agreement  contained  therein  for  such  conditional  delivery,  for 
which  breach  the  plaintiff  is  entitled  to  recover  the  sum  thereby 
fixed  by  the  court  as  the  value  of  the  property.  (U.  S.  Film  Co. 
V.  U.  S.  FideUty  etc  Co.,  227.) 
2.  Action  on  Undeetakino  to  Reoovkb  Value— Sxjbsbquent  Tbndeb 
iNEFrECTiVE. — In  such  case,  tender  of  delivery  of  the  property  made 
after  commencement  of  an  action  to  recover  the  sum  fixed  in  the 
undertaking  on  appeal  as  the  value  of  the  property  will  not 
affect  the  plaintiff's  right  to  recover  the  amount  of  money  speci- 
fied in  the  undertaking  to  be  paid  in  lieu  of  the  delivexy  of  the 
property.     (Id.) 

COLLATERAL  ATTACK.    See  Habeas  Oofpus,  1. 

COMMUNITY  PROPERTY. 

Damages  tovl  Personal  Injubies.— Proceeds  of  a  judgment  for  dam- 
ages for  personal  injury  to  the  husband,  sustained  during  the 
course  of  his  employment,  represent  an  award  for  the  injury  to 
the  family  relation,  and  not  being  included  within  the  definition 
of  separate  property  in  section  163  of  the  Civil  Code,  and  being 
acquired  after  marriage,  become  a  part  of  the  community  prop- 
erty. (Doyle  V.  Doyle,  259.) 
See  Broker's  Commissions,  1--3;  Husband  and  Wife,  1;  Tnut8|4. 

COMPENSATION.    See  Contracts,  27,  28. 

CONDITIONS.    See  Contracts,  6,  6;  Landlord  and  Tenant,  4;  N^U- 
gence,  55;  Pleading,  22. 

CONSE^NT.    See  Criminal  Law,  23,  24. 

CONSIDERATION.    See    Contraets,    82;    Mortgages,    5;    Promisaoiy 
Notes,  1,  3,  4. 

CONSPIRACY.    See  Criminal  Law,  31. 

CONSTITUTIONAL  LAW. 

Absence  of  Miscarbiaqb  of  Jusnos  —  Setting  Asidi  of  Judomsnt 
NOT  Authorized. — ^Under  section  4%  of  article  YI  of  the  consti- 
tution, which  is  applicable  to  an  application  for  a  writ  of  cer- 
tiorari after  trial  of  the  ease,  no  eourt  is  authorized  to  set  aside 
a  judgment  for  any  error  in  a  pleading  or  in  the  proceedings 
unless  after  an  examination  of  the  whole  record  including  the 
evidence  such  court  is  of  the  opinion  that  there  has  been  a  mis- 
carriage of  justice.     (Rcid  v.  Superior  Court,  349.) 

See  Criminal  Law,  30;   Life  Insurance,  9,  10;  Mechanics'  Liens, 
2;  Municipal  Corporations,  5,  6;  Public  Officers,  10. 
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CONSTBUCnON.    See  Oontraete,  29,  80;  Eaeements,  3;  Fire  Insur- 
ance, 6;  InBtruetionB,  1;  Leases,  6-8;  Life  Insaraneey  1,  2. 

ODNTEMPT.    See  Criminal  Law,  28;  Injunetiony  1. 

OONTINUAiNCBS. 

Absenox  of  WITNS8SX8— DiscBsnoN  OF  Tbial  Oottbt. — ^The  matter 
of  the  g^nting  or  denial  of  continuances  for  the  purpose  of  en- 
abling a  party  to  procure  the  presence  and  testimony  of  absent 
witnesses  lies  very  largely  ivithin  the  discretion  of  the  trial  judge; 
and  it  must  be  made  to  appear  very  dearly  that  such  discretion 
hae  been  abused  before  the  cause  win  be  reversed  upon  appeal 
for  an  alleged  error  of  the  court  in  denying  a  continuance,  (Me- 
Nett  T.  McNett,  778.) 
See  Criminal  Law,  4SL 

CONTRACTS. 

1.  BXSCISSION  OF  CbNDinONAL  Sale— MiSREPKBSBNTAnONS — CONTUOr- 

INO  Evidence— Findings — ^Appeal.-— Where  in  an  action  to  re- 
scind a  lease  and  conditional  sale  of  an  automobile  and  to  recover 
payments  made,  on  the  ground  that  the  automobile  was  not  new, 
as  represented  prior  to  the  making  of  the  eontract,  the  evidence 
is  conflicting,  the  credibility  of  the  witnesses  and  the  weight  to  be 
given  their  testimony  being  a  matter  resting  in  the  discretion 
of  the  trial  judge,  the  finding  of  the  trial  court  is  conclusive  on 
appeal.     (IJmstead  ▼.  Automobile  Funding  Co.,  16.) 

2.  Bepbesentations    bt    IJNAirrHOBizED    Pebsonb.— In    such    action 

it  is  reversible  error  to  admit  testimony  relative  to  the  state- 
ments as  to  the  condition  of  the  car  made  by  persons  not  shown 
to  be  the  agents  of  the  defendant.     (Id.) 

8.  What  Bepbesentations  Binding  on  Pbinoipau — Only  those  repre- 
sentations, declarations  and  admissions  of  an  agent,  respecting  the 
subject  matter  of  a  transaction,  will  bind  the  principal  which  are 
made  at  the  same  time  and  constitute  a  part  of  the  res  gestae. 
(Id.) 

4.  When  Unaxjthobized  Deglabations  Admissible.— The  unauthor^ 
ized  declarations  or  admissions  of  an  agent,  not  made  contempo- 
raneously with  the  occurrence,  or  transaction  to  which  they  relate, 
are  not  competent  evidence  against  the  principal,  unless  they  are 
so  immediately  connected  with  the  transaction  as  to  constitute  a 
part  thereof.     (Id.) 

&.  Bbeaoh  —  Pebfobmancb  of  Conditions  Pbeoedent — Pleading. — 
In  an  action  for  damages  for  an  alleged  breach  of  a  contract, 
performance  of  conditions  precedent  in  the  contract  must  be 
averred  in  the  complaint,  either  specifically  or  by  authorized  gen- 
eral averment,  or  a  waiver  thereof  alleged.  (Canneries  Co.  ▼• 
Lumber  Co.,  69.) 
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CONTBAOTS  (Continued). 

6.  NECESsnrr  roi  BsQiTisir— Piaadino  anb  Pboot. — ^Wlienever  it  if 
essential  to  a  cause  of  action  for  breaeli  of  contract  that  the 
plaintiff  should  have  actually  requested  the  defendant  to  perform 
its  contract,  sudi  reijuest  must  be  stated  in  the  complaint  and 
proved.     (Id.) 

7.  When  Bequest  Condition  Pbxoedsnt. — ^If  the  contract  which  has 
been  broken  provided  for  the  deliyery  of  the  goods  to  the  buyer 
on  request,  it  is  a  oondition  precedent  to  the  buyer's  right  of 
action  that  he  should  make  this  request.     (Id.) 

8.  Action  vob  Breach  —  Pleading  —  Finding  —  Appeal  —  Pbestticp- 

TiON — ^Evidence. — ^Where  the  complaint  in  an  action  for  damages 
for  an  alleged  breach  of  contract  for  the  delivery  of  box-shook 
alleges  "that  defendant  has  failed,  neglected  and  refused  to  deliver" 
an  amount  of  box-shook,  and  the  court  finds  ''that  defendant  has 
broken  said  agreement,  in  that  it  failed,  neglected  and  refused  to 
deliyer"  the  same,  it  must  be  assumed  on  appeal,  in  the  absence 
of  a  bin  of  exceptions,  that  the  evidence  presented  in  support  of 
this  finding  was  competent  to  establish  the  allegation  of  the  com- 
plaint, and  was  received  without  any  objection,  and  was  suiBcient 
to  sustain  the  facts  found.     (Id.) 

9.  Bemsdt  of  Defendant. — In  an  action  for  damages  for  an  alleged 

breach  of  contract,  if  there  is  not  an  absence  of  an  averment 
as  to  the  performance  of  the  eonditions  precedent  but  only  a 
def ectire  pleading  of  such  performance,  the  point  will  be  well  taken 
upon  special  demurrer,  but  not  upon  a  general  demurrer.     (Id.) 

10.  Demand  for    Delivery — Condition   Precedent — Suffioienot  of 

Alligation. — ^In  an  action  for  damages  for  an  alleged  breach 
of  contract  for  the  delivery  of  box-shook,  an  allegation  in  the 
complaint  "that  defendant  has  failed,  neglected  and  refused  to 
deliver"  the  box-shook  is  an  allegation  from  which  the  giving  of 
the  necessary  orders  to  the  defendant  to  furnish  such  box-shook  aa 
required  by  the  oontraet  may  reasonably  be  implied.     (Id.) 

11.  Bales— Use  of  Terms  Hayino  No  Exact  Meaning— Action  foe 

Damages  for  Breach  of  Warranty  —  Parol  Evidence. — ^Where 
the  terms  used  in  a  contract  of  sale  have  no  exact  or  scientific 
meaning,  the  plaintiff  in  an  action  for  a  breach  of  a  covenant  of 
warranty  is  entitled  to  explain  the  sense  in  which  he  understood  the 
words  as  used  in  the  written  instrument.  (Oohn  v.  Bessemer  G.  EL 
Co.,  8S.) 

12.  Breach  of  Warranty — ^Measure  of  Damages — Special  Damages 
—Pleading.— While  seetions  8300,  8318,  and  8814  of  the  avil 
Code  were  intended  to  fix  the  limitations  of  recovery  as  a  measure 
of  general  damages  common  to  actions  for  breaches  of  warranty, 
recovery  may  also  be  had  for  damages  not  covered  by  the  gen- 
eral liability  for  breach  of  contract  where  facta  are  specifically 
pleaded  showing  that  the  injury  was  one  reasonabjy  wiiUa  the 
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oontemplation  of  the  parties.  There  must  abo  be  pleaded  faete 
which  show  that  the  eonditioiiB  likely  to  result  in  the  speeial  in- 
jury complained  of  were  brought  to  the  attention  of  the  defend- 
ant at  the  time  the  eontraet  mm  made.     (Id.) 

13.  AcnoN  TOB  Damages — ^Faots  Plbaded— Bpxoial  Daicagis  Becot- 
DLABLi. — ^In  thia  action  for  damagea  for  breach  of  warranty 
as  to  the  capacity  of  a  gasoline  engine,  the  complaint  having  al- 
leged with  some  particularity  that  at  the  time  the  eontraet  was 
made  the  defendant  was  informed  of  the  eondition  of  plaintiff's 
growing  crop,  of  the  contemplated  planting  of  additional  acreage, 
and  of  plaintiff's  dependence  and  reliance  upon  the  pump  to  be 
operated  by  such  engine  to  supply  the  water  essential  to  germinate 
and  sustain  the  crops,  and,  further,  that  these  facta  were  sufficient 
to  inform  defendant  of  the  disastrous  eonsequences  to  such  crops 
as  were  growing  or  might  be  planted  in  the  event  of  a  failure 
of  the  pumping  machinery  to  meet  the  guaranteed  requirements, 
the  facts  pleaded  and  proved  were  sufficient  to  sustain  a  verdict 
for  such  special  damages  of  this  nature  as  are  recoverable,     (Id.) 

14.  Loss  OF  Seed  and   Growing   Cbop— SpsctAL   Damages   Ooyebed 

BT  SEonoN  3314,  Civil  Code. — In  such  an  action,  the  speeial  dam- 
ages suffered  in  the  loss  of  seed  and  growing  crops  are  covered  by 
the  express  provision  of  section  3314  of  the  Civil  Code  awarding  "a 
fair  compensation  for  the  loss  inourred  l^  an  effort  in  good  faith 
to  use^'  the  engine.  (Id.) 
16.  Deprivation  of  Bental  Value  of  Land — Bight  of  Bboovert.— - 
In  such  an  action,  it  having  been  within  the  contemplation  of  the 
parties  that  the  land  was  to  be  used  under  irrigation,  and  that 
the  lack  of  irrigation  would  destroy  its  use  for  the  time  being, 
under  proper  pleadings  and  evidence,  the  plaintiff  would  be  en- 
titled to  recover  the  fair  rental  value  of  such  acreage  of  his  land 
as  he  might  be  deprived  of  by  the  failure  of  an  irrigation  supply 
through  the  breach  of  defendant's  covenant  of  warranty.    (Id.) 

16.  INABIUTT   OF    TBNAnTS    TO    Pat    BENT— LOSS    NOT   BEOOVSRABLE. — 

Where  the  plaintiff  had  assigned  the  usufructuary  interest  during 
the  period  claimed  for  to  tenants  to  whom  he  had  leased  the 
premises  for  two  years  at  a  fixed  annual  rental,  the  rental 
use  of  the  land  belonged  to  the  tenants  and  not  to  plaintiff, 
and  the  fact  that  by  reason  of  the  failure  of  the  pump  to  supply 
irrigation  the  tenants  are  unable  to  raise  crops  on  the  land  and 
therefore  unable  to  pay  the  rent  did  not  give  the  plaintiff  a  right 
to  recover  the  rent  from  the  defendant,  the  leases  not  having  ob- 
ligated the  plaintiff  to  furnish  the  tenants  a  pumping  plant.     (Id.) 

17.  Use  of  Pump  Over  Oonsiderablb  Period  Justified. — ^The  plaintiff 

in  such  action  was  justified  in  continuing  his  efforts  to  use  the 
pump  over  the  very  considerable  period  of  experimenting  with 
H,  under  the  represeutations  of  the  defendant  company  that  they 
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would  remedy  its  defects,  and  while  all  parties  ware  working  in 
good  faith  to  accomplish  that  end.     (Id.) 

18.  Balk  op  Pros — ^Rioht  of  Pubohasek  to  Eeject— Lack  or  Mxttuait 
ITT. — ^Where  the  complete  contract  dealing  with  the  purchase  of  an 
entire  crop  of  figs  is  supported  hj  mutual  promises  and  bj  a 
money  consideration,  the  presence  therein  of  a  clause  giving  the 
purchaser  the  privilege  of  rejecting  such  of  the  fruit  as  does  not 
oome  up  to  the  standard,  or  to  take  part  or  all  of  them,  at  the 
contract  price,  does  not  render  the  contract  roid  for  lack  of 
mutuality.     (Bosenberg  t.  Bogers,  196.) 

19.  Duty  or  Bslleb  to  Dzliveb  Entire  Crof— Detectitb  Oondition 

IicMATEBiAL. — ^Undcr  a  contract  for  the  purchase  of  an  entire 
crop  of  tigs  grown  upon  a  given  place  during  a  particular 
year,  which,  after  fixing  the  standard,  provides  "that  should  any 
fruit  tendered  on  this  contract  not  conform  with  the  above  terms 
and  conditions,  it  shall  be  optional  with  the  buyer  to  reject  the 
same,  or  take  such  fruit  in,  assort  and  weigh  back  at  seller's 
expense  and  reject  any  portion  of  the  lot  not  so  conforming, 
without  in  either  case  relieving  the  selltsr  from  his  obligation 
to  deliver  any  other  portion  of  the  fruit  herein  contracted  for," 
it  is  the  duty  of  the  seller  to  deliver  all  the  figs  grown,  and  if 
some  are  defective,  give  the  purchaser  the  opportunity  of  decid- 
ing whether  it  will  accept  them  and  pay  the  agreed  price  for 
good  figs,  or  reject  a  part  or  all  of  them  not  coming  up  to  the 
standard.  The  fact  that  the  figs  are  defective  does  not  release 
the  seller  of  her  obligation  to  deliver  all  of  them  to  the  purchaser. 
(Id.) 

20.  Parmino  of  IiAN]>— Breach  of  Agrbemsmt  to  Install  PnicPiNa 

Plant— Time  for  Installation — ^Evidence. — ^In  this  action  for 
damages  for  breach  of  a  contract  by  the  terma  of  which  the 
plaintiff  was  to  farm  certain  lands  and  the  defendant,  among 
other  things,  was  to  install  a  pumping  plant  to  furnish  water 
to  be  used  on  the  land  within  a  reasonable  time,  it  was  not  preju- 
dicial error  to  admit  testimony  of  an  oral  agreement  that  the 
plant  was  to  be  in  a  condition  to  furnish  water  by  a  given  date, 
where  the  evidence  showed  that  the  defendant  did  take  a  reason- 
able time  in  exerting  himself  to  procure  a  supply  of  water  and 
failed  in  the  attempt,  and,  when  the  crops  were  diying  up  for  the 
want  of  water,  advised  plaintiff  that  because  of  "bad  luck"  he 
would  be  unable  to  prosecute  further  work  in  that  direction. 
(Starkey  v.  Parker,  215.) 

21.  Notice  of  Inabujtt  to  Peetobic  —  Bight  to  Make  Iicusdiatb 
Claim  for  Damaqe  Sttffebed. — When  defendant  notified  plaintiff 
that  the  pumping  plant  and  well  had  failed  to  be  successful  and 
that  for  lack  of  money  he  would  be  unable  to  do  anything 
more  toward  fulfilling  his  obligation  to  procure  water  with  which 
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plaintiff  might  irrigate  the  eropi,  plaintiff  was  relieved  from  the 
neeeeeity  of  making  further  demand  npon  him  or  of  allowing 
any  further  time  to  elapse  before  exercising  his  right  to  make 
claim  for  damages  suffered.     (Id.) 

'22.  Repatment  of  Advances — Time  of  Aocbttal — Oonstbuotion  of 
Instrument. — ^Where  a  supplemental  agreement  provides  that  "in 
the  event  that  the  money  from  the  sale  of  seats,  or  other  sources, 
after  the  payment  of  sJl  necessary  debts  and  obligations"  be  in- 
sufficient to  pay  one  of  the  parties  the  sum  advanced  by  him 
under  the  original  contract  for  the  preliminary  expenses  of  certain 
opera  performances,  the  other  party  to  the  contract  will  pay  to 
such  party  making  the  advances  ojie^wlf  of  the  sum  advanced, 
and  it  is  understood  and  agreed  that  the  proceeds  of  a  certain 
elaim  for  damages  against  third  parties  for  the  breach  of  a  con- 
tract of  lease  of  a  theater  is  to  be  considered  as  a  source  of 
income,  a  right  of  action  based  on  the  supplemental  agreement 
to  collect  the  one-half  of  the  advances  made  will  not  accrue  until 
after  the  final  determination  of  the  action  on  the  claim  for  dam- 
ages.    (Garan  v.  Marehetti,  263.) 

28.  Sales — ^Acotleeation  op  Payment  by  Resale— Duty  of  Vendor. 
Where  a  contract  for  the  sale  on  certain  specified  terms  of  an 
interest  in  an  agency  for  automobile  tires  provides  that,  should 
the  purchasers  sell  the  business,  all  the  balance  under  the  con- 
tract shall  become  and  be  immediately  due  and  payable,  and  the 
purchasers  in  said  contract  agree  that  they  are  jointly  and  sev- 
erally bound  and  obligated  to  pay  the  said  balance  on  demand, 
upon  the  subsequent  sale  of  the  business  by  such  purchasers,  it  is 
not  necessary  for  the  original  vendor  to  notify  them  that  he  will 
hold  them  bound  to  the  terms  of  their  contract  (Jewell  v.  Gtomes, 
480.) 

24.  Assignment  of  Sundry  Claims — One  Bight  of  Action  Against 
Assignor. — ^Where  one  of  the  considerations  passing  between  cer- 
tain parties  under  a  contract  settling  disputed  matters  was  an 
assignment  of  claims,  against  sfundry  individuals,  ranging  from 
thirteen  cents  to  $281  each  and  aggregating  several  thousand  dol- 
lars, and  the  assignee  failed  to  secure  payment  from  the  individual 
debtors  because  some  of  the  claims  were  worthless  and  did  not 
in  fact  exist  at  the  time  of  the  assignment,  and  others  were  pre- 
vented from  being  collected  by  failure  of  the  assignor  to  furnish 
necessary  data  by  which  the  verity  thereof  might  be  established, 
the  assignee  had  but  one  right  of  action  for  the  whole  amount 
of  his  claim,  and  he  cannot  so  divide  and  split  up  his  demand 
as  to  avoid  the  defense,  that  the  first  action  brought  to  judgment 
would  debar  him  from  any  further  prosecution  of  the  alleged 
ekisu    (Pioneer  Truck  Co.  t.  Oark,  477.) 
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25.  Sputtiko  Up  D»cani>'-Sbvkbal  AonoKs  Bboctoht— iKjtmonoN 
TO  Stop  Pbooeedings. — ^Where  sndi  assignee  dinded  his  demand 
and  brought  several  actions  in  the  justice's  court  against  the 
assignor,  one  of  which  was  brought  to  trial,  an  injunction  would 
not  lie  to  stop  the  proceedings  in  the  justice's  court  in  the  ab- 
sence of  a  showing  that  the  defendant  would  be  unnecessarily  yezed 
and  annoyed  or  put  to  unnecessarj  expense  by  reason  of  being 
compelled  to  interpose  the  plain  legal  defenses  available  to  It  in 
that  eourt     (Id.) 

26.  Determination  or  Fibst  Action— Waivkb  of  Bight  to  Pbosbodtb 
SuBSXQUENT  ACTIONS. — Such  assignee  by  bringing  different  actions 
on  the  same  claim,  upon  securing  a  determination  of  the  first 
action,  waived  or  lost  his  light  to  prosecute  any  of  the  others  sub- 
sequently commenced,  upon  a  proper  plea  being  properly  interposed 
by  the  assignor.     (Id.) 

27.  Action  fob  6ebviobs — ^Bioht  to  Oohpxnsatioh  During  Vacation 
— EviDBNOE. — In  this  action  to  recover,  along  with  disbursemento 
made  by  plaintiff  for  and  on  behalf  of  defendant  at  its  special 
instance  and  request,  a  balance  Silleged  to  be  due  plaintiff  from 
defendant  under  the  terms  of  a  written  contract  of  employment, 
plaintiff  was  entitled,  under  the  evidenee,  to  compensation  for 
periods  of  time  in  each  year  eovered  by  his  service  during  which 
he  was  on  vacation.     (Yale  v.  Walker  Construction  Co.,  487.) 

28.  Conduct  of  Business  fob  Pabt  of  Net  Profits — ^Bxioedt  fob 

Breach. — Where  the  contract  between  plaintiff  and  defendant 
provided  that  plaintiff  was  to  conduct  the  business  owned  by  de- 
fendant and  ''was  to  accept  as  full  compensation  for  his  services 
one-half  of  the  net  proceeds,"  but  that  he  was  "not  to  be  e<»sid- 
ezed  as  a  partner  in  said  business,"  his  remedy  to  reeover  for  his 
services  was  an  action  at  law  for  breach  of  contract  and  not 
an  equitable  action  for  an  accounting.  (McPherson  v.  Milling  Oo., 
491.) 

29.  Interpretation  of  by  CbURT. — ^Where  the  contract  between  the 
parties  is  set  out  in  the  complaint  and  admitted  in  the  answer, 
Its  interpretation  is  to  be  made  by  the  trial  court.     (Id.) 

80.  Interpretation — Pleading — Appeau — The   appellant    cannot   com- 

plain on  appeal  of  an  interpretation  which  it  placed  <a  the  con- 
tract in  its  answer.     (Id.) 

81.  Approval  of  Proposal  After  Performance  of  Work  —  Suffi- 
axNCT  OF  Batification. — ^Where,  following  the  acceptance  by  the 
owners  of  a  given  interest  in  a  tract  of  land  of  a  written  proposal 
to  do  certain  street  work,  the  work  is  done  and  the  materials 
furnished,  and  thereafter  the  owner  of  the  remainder  of  the  tract 
approves  such  proposal  by  signing  his  name  under  the  signatures 
of  his  eo-owners  after  the  word  "accepted,"  such  approval  eon- 
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stitDtes  latifieatioii  of  the  preee^og  aefai  of  taeh  oo-ownen.  (Tzy- 
on  T.  CKnch,  629.) 

32.  Batifioation— New  Ck)NSiDEBATiOK  Ukneoessuiy.— In  ease  of  rati- 
fication of  a  <sontmet  bj  a  principal  there  need  be  no  new  eon- 
sideration  particularly  referable  to  the  doing  of  the  act  of  ratifica- 
tion.    (Id.) 

83.  Unnamsd    Principal  —  Subsxqttsmt    Batitioation  —  Liabiuty.-* 

Where  a  principal  ia  known  bnt  not  named  in  an  agreement,  he 
cannot  thereafter  be  held  nnlese  he  ratifiee  the  contract.     (Id.) 

84.  FiNDiNO  OF  DouBLB  LiABiLiTT — ^EFFECT  OFw — ^A   finding  that   the 

defendant  agreed  to  pay  hia  eodefendants  for  certain  work  and 
also  agreed  to  pay  the  plaintiffs  therefor  win  not  vitiate  the 
finding  as  to  the  liability  to  the  plaintiffs  separately  considered, 
particularly  where  the  nature  of  the  action  is  such  that  there  is 
not  and  cannot  be  a  judgment  in  favor  of  such  codefendants. 
(IcL) 

85.  AonoN  FOE  Woek  Peefoemsd  and  Materials  Fuenishsd— Bight 

TO  Intebbst. — In  an  action  to  recoTor  the  value  of  work  performed 
and  materials  furnished  under  a  contract  which  the  plaintiffs  were 
prevented  from  performing,  the  plaintiffs'  claim  is  unliquidated, 
and  they  are  not  entitled  to  Interest  from  the  date  they  ceased 
performance  of  the  work  under  their  contract.     (Id.) 

36.  Etidbncs — ^Written  Contract  foe  Sale  of  Luicber — Separate 
Oral  Agbeement  foe  Selection  of  Inspectors — ^Proof  of  in 
Action  on  Contract. — ^Where  a  written  contract  for  the  purchase 
of  lumber  provides  that  the  tally  and  inspection  are  to  be  made  by 
the  "Pacific  Coast  Lumber  Surveyors,"  which  has  no  separate 
entity  as  a  corporation  or  partnership  but  is  merely  a  voluntary 
association  of  inspectors  calling  themselves  such  name,  and  such 
contract  is  silent  as  to  which  of  the  parties  should  select  the  per- 
sons from  said  association  who  are  actually  to  make  such  tally  and 
inspection,  parol  evidence  is  admissible,  in  an  action  on  said  con- 
tract, to  show  that  there  was  an  oral  understanding  and  agreement, 
contemporaneous  with  the  making  of  the  written  agreement,  that 
the  inspectors  were  to  be  selected  by  a  given  representative  of  the 
purchaser  of  the  lumber.  (Hammond  v.  San  Mateo  P.  M.  Co., 
750.) 

37.  Estoppel — Observance  of  Violations — Sxtfficienot  of  Protest. 
"Where  such  representative  of  the  purchaser,  upon  learning  that 
the  tally  and  inspection  was  about  to  be  made  by  tallymen  and 
inspectors  of  the  vendor's  choosing,  vigorously  objected  to  the  same, 
and  insisted  upon  the  existence  of  the  oral  understanding  that  he 
was  to  choose  such  inspectors,  the  fact  that  he  thereafter  went  to 
the  vessel  upon  which  the  lumber  had  been  loaded  and  saw  some 
sort  of  inspection  or  tally  going  on,  and  did  not  repeat  his  protest 
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thereto  in  the  presence  of  such  inspectors,  would  not  estop  the  pm^ 
chaser  from  urging  that  such  inspection  was  undertaken  in  violation 
of  the  oral  understanding  of  the  parties.     (Id.) 

ZS,  Rbfobmatiom  of — Pleading — Findings — Judomkntb. — ^Where,  in 
an  action  bj  the  vendor  on  such  written  contract,  the  purchaser 
pleaded  the  existence  of  the  oral  understanding  and  agreement 
and  that  it  was  omitted  from  the  contract  bj  mutual  mistake,  and 
the  trial  court  included  in  its  judgment  an  express  finding  as  to 
the  existence  of  such  understanding  between  the  parties  and  of  the 
fbet  that  the  same  was  omitted  from  the  writing  entered  into 
between  them  bj  the  mutual  mistake  of  the  parties,  and  bj  the 
express  terms  of  its  judgment  directed  that  the  written  agree- 
ment be  reformed  accordingly,  that  constituted  a  sufSeient  finding 
upon  the  issue  as  to  whether  the  eontract  should  be  reformed. 
(Id.) 
See  Agency,  3;  Bonds,  1;  Broker's  Commissions;   Building  Be- 

strictions,   1;   Estates  of  Deceased   Persons,   1;   Leases,   1-4; 

Life  Insurance,  1;  Pleading,  22;  Sales,  1-^;  Street  Law,  1| 

Vendor  and  Vendee,  4,  9. 

CONVEBSION.    See  Appeal,  12;  Pleading,  4. 
CONVEYANCE.    See  Deede. 
COBPOBATIONa 

1.  TOBT    or     COKPOKATION  —  STOOKHOLDEBB'     LlABILITT  —  STATUTE     OF 

Limitations. — ^A  cause  of  action  against  the  etockholders  of  a 
eorporation  on  their  liability  as  such  for  a  tort  committed  by  the 
eorx>oration  accrues  at  the  time  of  the  commission  of  the  tort, 
and  not  at  the  time  of  securing  judgment  against  the  corpora- 
tion, and  the  time  from  the  filing  of  an  appeal  from  a  judgment 
against  the  corporation  to  the  affirmance  of  such  judgment  is  not 
to  be  excluded  from  the  time  transpiring  betweer  the  date  ot  the 
commission  of  the  tort  and  the  date  of  said  affirmance  in  deter- 
mining whether  the  cause  of  action  against  the  stockholders  is 
barred  by  the  provisions  of  sections  338  and  B59  of  the  Code  of 
Civil   Procedure.     (Douglas  t.    Orth,   95.) 

2.  Legalitt  of   Formation — Errxor  of  Failubx  to   Issm  Stock 

Cebtificatbs. — Where  persons  desiring  to  organize  a  corporation 
execute  articles  of  incorporation  in  proper  form  and  file  the 
same  with  the  county  clerk  and  with  the  Secretary  of  State, 
and,  upon  the  issuance  of  the  certificate  by  the  Secretary  of  State, 
meet  and  elect  themselves  a  board  of  directors  and  proceed  to 
organize  and  do  business,  a  corporation  is  regularly  and  legally 
formed,  notwithstanding  certificates  of  stock  are  not  Issued  and 
no  officers  or  directors  are  ever  elected  by  stock  representation. 
(I.  W.  WUliame  Co.  t.  Quin,  296.) 


Digitized  by  VjOOQ IC 


Gboonal  Law.  817 


CORPOBATIONB  (Continued). 

8.  Contents  of  Artioi^bs — ^Nonoi.— Pertoot  dmSbig  with  aorpontSont 
are  bound  to  take  notice  of  the  content!  of  the  artidee  of  incor- 
poration which  are  regularly  filed.     (Id.) 

4.  UNSATISniD   JUDGMXNT   AOAINBT   OOBPOKiLTION— SbVDUL   LlABIUTr 

OF  IN00BP0BAT0B8. — ^The  mere  fact  that  after  obtaining  judgment 
against  the  corporation  the  plaintiff,  who  had  Bold  goods  to  the 
corporation,  failed  to  discarer  assets  sufficient  to  satisfy  its  claim, 
is  not  sufficient  reason  why  a  personal  and  several  liability  for  the 
full  amount  of  the  debt  should  be  enforced  against  the  individual 
incorporators.  (Id.) 
See  Aeoonnt  SUted,  1« 

OOSTS. 

TllCE    OF    SBSnOB    AND    I^UNO    MKMOftANDmC— NONOOMPUANCS    WiTS 

STATim. — Service  of  a  memorandum  of  costs  and  necessary  dis- 
bursements five  days  after  notice  of  decision  and  delivery  thereof 
to  the  clerk  the  next  day  does  not  constitute  a  compliance  with 
the  requirements  of  section  1033  of  the  Code  of  dvil  Procedozow 
(United  Casting  Oo.  t.  Duncan,  884.) 

Bee  Bivoree,  1, 
00T7NTEBCLABC    See  Pleaffiag^  10,  U. 
COUNTIES.    See  Pleading,  2. 
COUNTY  OFFICEBS.    See  PubUe  Offlcera,  li. 
COUBTa    See  Binaissy,  1;  JurisdietioB,  t. 
COVENANTa    See  Building  Bestrictions,  8|  8,  8L 
GBEDITOS.    See  Trusts,  1. 

CBIMINAL  LAW. 
1.  Bobbery — Gist  of  Offense— iNsnvonoNa — ^In  a  prosecution  for 
the  crime  of  robbery,  the  giving  of  an  instruction  containing  a 
definition  of  the  crime  constitutes  a  sufficient  explanation  of  the 
gist  of  the  offense.  (People  v.  Martin,  45.) 
8.  Failure  to  Bequest  Instbuotiqns.— The  failure  of  the  court  to 
instruct  the  jury  upon  any  propontion  deemed  essential  by  the 
defendant  is  not  to  be  regarded  as  error,  unless  he  made  a  request 
for  such  instruction.     (Id.) 

3.  Bight  to  Waive  Openino  Arouhen'f— Befusal  of  Priyileoe  of 
Closing. — ^A  district  attorney  has  the  right  to  waive  an  opening 
argument  in  a  criminal  case;  and  where  he  does  so,  the  court  does 
44  Osl.  App.— 53 
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not  eommit  error  in  denying  the  defendant  the  pririlege  of  eloainf 
the  ease.     (Id.) 

4.  Bapb — ^Relationship  of  Defendant  ahd  Peosecutino  Witness- 
Evidence. — In  this  prosecution  for  rape  upon  a  female  under  the 
age  of  eighteen  years,  not  the  wife  of  the  defendant,  while  there 
was  no  direct  testimony  that  the  prosecuting  witness  was  not  the 
wife  of  the  defendant,  the  testimony  of  the  defendant  in  which 
he  referred  to  a  person  as  his  wife  who  was  other  than  the  victim 
of  his  alleged  lust,  coupled  with  the  testimony  of  the  prosecuting 
witness,  whose  name  was  shown  to  be  different  from  that  of  the 
defendant,  that  prior  to  the  commission  of  the  offense  she  never 
met  the  defendant  and  did  not  know  him,  justified  the  conclusion 
reached  by  the  jury  that  they  were  not  husband  and  wife.  (People 
T.  Allison,  118.) 

5.  AOB  oi*  Pboseoutinq  Witness  — Competenot  and  Suiticisnct 
OF  TESTiiiONT  OF  WITNESS. — ^In  a  prosecutlon  for  rape  upon  a 
female  under  the  age  of  eighteen  years,  not  the  wife  of  the  de- 
fendant, the  testimony  of  the  prosecuting  witness  is  competent  to 
show  that  she  is  under  the  age  of  eighteen  years;  and  where  at 
the  trial,  on  her  direct  examination,  she  states  that  she  is  sixteen 
years  of  age,  in  the  absence  of  any  evidence  tending  to  contradict 
such  statement,  it  must  be  deemed  sufficient  showing  that  she  was 
under  eighteen  when  the  alleged  attack  was  made  upon  her.    (Id.) 

6i  Establishment  of  Ysnttb — Evidence. — ^In  such  a  prosecution, 
a  claim  that  the  venue  was  not  established  is  without  merit  where 
the  prosecuting  witness,  in  her  testimony,  identified  and  described 
the  place  where  the  crime  was  committed,  which  place  was,  by 
other  uncontradicted  testimony,  shown  to  be  in  the  county  where 
the  defendant  was  tried.     (Id.) 

7.  Offebinq  Foboed  Instrument  fob  Beoobd— Defective  Cebtifi- 
CATS  OP  AcicNOWLEDaMENT— Sufficiency  of  Indictment. — ^An  in- 
dictment charging  a  defendant  with  offering  and  procuring  a 
certain  false  and  forged  instrument  which  is  set  out  in  haec  verba 
to  be  recorded  in  the  office  of  a  county  recorder  of  a  given  county 
states  a  public  offense  under  section  115  of  the  Penal  Code,  not- 
withstanding the  certificate  of  acknowledgment  on  the  instrument 
omits  the  names  of  the  persons  appearing  befofre  the  notary,  where 
the  certificate  does  identify  the  persons  who  made  the  acknowledg- 
ment as  being  the  persons  whose  names  are  subscribed  to  tha 
instrument.     (People  v.  Webber,  120.) 

8.  Amendment  of  Indictment. — The  tidal  court  may  allow  an  indict- 
ment to  be  amended  where  it  can  be  done  without  prejudice  to  the 
substantial  rights  of  the  defendant.     (Id.) 

9.  FOBOEBT       OF       CEBTIFIOATS       OF       ACKNOWLEDGMENT  —  INDIOTABLI 

Offensb— Amendment  of   Indictment. — An  indictment  charging 
tne  defendant  with  making  and  forging  a  oertain  eertificate  of  aa- 
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knowledgment  purporting  to  haTe  befln  innxed  bj  a  given  notary 
public  charges  an  indictable  offense;  and  it  is  not  prejudicial  error 
to  permit  such  an  indictment  to  be  amended  to  charge  that  the 
defendant  made  and  forged  the  handwriting  of  the  notary  on  such 
eertlfieate  of  acknowledgment.     (Id.) 

10.  Batification  or  Fobokbus— Authobitt  to  Sigk  Namxs— Instbuo- 

TiONS. — ^In  a  prosecution  for  offering  and  procuring  a  certain 
false  and  forged  instrument  to  be  recorded  in  the  o£&ce  of  a  county 
recorder,  an  instmetion  that  "Certain  evidence  has  been  introduced 
in  this  case  from  which  you  might  infer,  if  yon  find  that  the 
defendant  is  guilty  of  the  forgeries  charged  against  her,  such  for- 
geries have  been  ratified.  You  ai«  instructed  that  ratification  or 
confirmation  of  such  forgeries,  if  you  find  th^  were  committed, 
is  no  defense  to  the  charges,  but  such  ratification  and  confirmation 
may  be  considered  by  you  as  a  circumstance  in  determining  whether 
at  the  time  of  the  alleged  forgeries,  if  yon  find  that  such  forgeries 
were  committed,  the  defendant  had  the  authority  to  sign  the  names 
of  the  persons  whose  signatures  she  is  accused  of  forging,"  con- 
tains no  comment  on  the  weight  of  the  evidence,  but  the  condition 
imposed  by  the  phrase  "if  yon  find  that  such  forgeries  were  com- 
mitted/' if  taken  literally  by  the  jury,  subjects  the  last  sentence 
to  contradictory  interpretations.     (Id.) 

11.  Want  or  Injuby — ^Instbuctions. — ^In  such  •  proseention,  an  in- 

struction, "that  the  fact,  if  it  be  a  fact,  that  no  pezaon  suffered 
any  injury  by  reason  of  any  of  the  acts  eharged  against  defend- 
ant herein  is  not  to  be  eonsidered  by  yon  in  arriving  at  your 
verdict  as  to  her  guilt  or  innocence.  If  yon  believe  to  a  moral 
certainty  and  beyond  a  reasonal^e  donbt  that  the  prosecution  in 
this  case  has  proven  the  tmth  of  the  allegations  of  the  indict- 
ments, you  should  find  the  defendant  guilty  regardless  of  the  ques- 
tion whether  or  not  any  injury  resulted  to  anyone  as  a  consequence 
of  her  act.  Therefore  the  question  whether  or  not  any  third  party 
suffered  any  pecuniary  loss  as  a  result  of  the  defendant's  conduct 
is  a  question  which  should  not  be  eonsidered  by  yon  in  your  de- 
liberations in  determining  her  guilt  or  innocence,"  is  not  a  eomment 
on  the  weight  of  evidence;  neither  is  it  contradictory  or  misleading. 
(Id.) 

12.  Deicams  That  Divendant  Pboduob  Instbumemts  —  Misoon- 
duct  or  Distbiot  Attobmit — Admonition  to  Jijbt — Laok  of* 
Fbxjitpick* — ^In  such  a  prosecution  the  defendant  is  not  prejudiced^ 
by  the  misconduct  of  the  district  attorney  in  demanding  of  coon' 
sel  for  defendant,  in  the  presence  of  the  jury,  the  production  of 
the  contracts  and  deeds  included  in  the  indictments  and  stating 
that  apparently  the  contract  had  been  returned  from  the  recorder's 
office  to  the  defendant,  where  the  court,  after  ruling  that  the  de- 
fendant is  not  required   to  produce  evidence  against  herself,  in- 
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atmets  the  jury  to  diflregard  tlie  demand,  and  not  consider  tlie 
eirenmstanoe  at  all  against  tlie  defendant  as  a  demand  not  eomplied 
with,  or  for  any  other  purpose.     (Id.) 

18.  OoNSTEUcnoN  or  Section  115,  Penal  Oodb.— flection  115  of  the 
Penal  Code,  in  providing  that  every  person  knowingly  proenring 
or  offering  any  false  or  forged  instruments  to  be  filed,  etc.,  'Vhieh 
instrument,  if  genuine,  might  be  filed  or  registered,"  etc.,  simply 
seeks  to  cover  as  coming  within  its  terms  the  various  classes  of 
instruments  entitled  under  our  law  to  be  recorded  without  any 
regard  whatever  whether  the  particular  instrument  is  defective 
in  form  or  certification.  (Opinion  of  supreme  court  on  denial 
of  hearing.)     (Id.) 

14.  Embezzlement  —  Corroboration  ow  Testimony — Instructionb.— 
In  a  prosecution  for  embezzlement,  an  instruction  "that  it  is  not 
essential  to  a  conviction  in  this  case  that  the  prosecuting  witness 
.  .  .  should  be  corroborated  by  the  testimony  of  other  witnesses 
as  to  the  particular  acts  constituting  an  offense;  it  is  sufiScient 
if  you  believe  from  his  evidence  and  all  other  testimony  and  cir- 
cumstances in  proof  in  the  case  beyond  a  reasonable  doubt  that 
the  crime  charged  has  been  committed  by  the  defendant,"  is  not 
erroneous,  as  leaving  the  jury  free  to  convict  whether  all  the  other 
testimony  and  circumstances  in  proof  in  the  case  corroborated 
the  prosecuting  witness  or  not,  particularly  where  the  very  ''cus- 
tom's draft"  which  defendant  himself  admits  he  drew  and  secured 
the  "acceptance"  of  by  the  prosecuting  witness  is  in  evidence. 
(People  ▼.  Pyle,  130.) 

15.  Assumption  to  Act  as  Agent — FBATn>ULENT  Appropriation 
of  Draft — ^Instructions. — ^Where  in  a  prosecution  for  embezzle- 
ment there  is  evidence  that  defendant,  assuming  to  act  as  the  agent 
of  the  prosecuting  witness,  was  intrusted  with  a  certain  draft  for 
the  purpose  of  giving  the  same  to  a  third  person  to  induce  him 
to  make  a  certain  loan,  and  defendant  fraudulently  appropriated 
the  draft  to  his  own  use,  an  instruction,  "that  if  any  person  as- 
sumes to  act  as  the  agent  or  servant  of  another,  and  in  such 
assumed  capacity  he  is  intrusted  with  and  receives  into  his  care 
and  custody  property,  for  the  use  of  another  person,  and  fraud- 
ulently appropriates  such  property  to  his  own  use  or  to  any  use 
or  purpose  not  in  the  due  and  lawful  execution  of  his  trust,  he 
Is  guilty  of  embezzlement,"  is  proper.     (Id.) 

16i  Incriminating  Bemarxs  in  Prssengb  of  Jurors  —  Denial  of 
New  Trul— Discretion  not  Abused. — In  a  prosecution  for  em- 
bezzlement, it  is  not  an  abuse  of  discretion  to  refuse  to  grant 
a  motion  for  a  new  trial  because  of  iocrluiinating  remarks  con- 
cerning the  defendant  made  outside  the  courtroom,  but  in  the 
presence  of  some  of  the  jurors,  in  the  flbsonce  of  a  phovrine  that 
•nch  alleged  statements  influenced  the  verdict  of  the  jury.     (Id.) 
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17.  Uttering  Fictitious  Chxok— EymxNGB  op  Liks  Transaotions.-* 
In  ft  proseeution  for  feloniouslj  and  fraudulently  making  and 
passing  a  cheek  drawn  upon  a  certain  bank  without  having  money 
or  credit  at  that  bank  with  which  to  meet  the  demandi  testimony 
of  like  fraudulent  transactions  may  be  shown  against  the  defend- 
ant so  accused  in  order  to  illustrate  the  intent  with  which  the 
particular  act  was  committed.     (People  y.  Bosenkrantz,  236.) 

18.  Beason    fob    BxrusAL    to    Pat    Checks  —  Insuiticient    Pbooi* 

— TxsTUiONT  Inadmissible. — In  such  a  prosecution,  testimony  of 
prior  transactions  involving  checks  of  the  defendant  which  were 
not  paid  by  the  bank  drawn  upon  if  not  completed  by  a  showing 
as  to  why  the  cheeks  were  not  paid  by  the  bank,  should  be 
withdrawn  from  the  consideration  of  the  Jury  and  stricken  from 
the   record.     (Id.) 

19.  ColiMITMSNT  FOB  BOBBEBT— VaLIDITT  OF  PLXA  OF  GUILTT  OF  AT- 
TEMPT TO  Commit  Bobbebt. — ^Every  information  charging  a  pubHc 
offense  includes  an  attempt  to  eommit  the  crime  charged;  there- 
fore, where  there  has  been  an  examination  and  commitment  for 
the  crime  of  robbery,  a  plea  of  guilty  to  the  offense  of  an  attempt 
to  eommit  the  crime  of  robbery  is  not  a  nullity.  (People  v. 
Breshi,  807.) 

20.  MonoN  IN  Abbest  of  Judgment — Pubfose  of  —  Pboceedings 
AT  Pbeliminabt  EXAMINATION  NOT  Beviewable. — A  motion  in 
arrest  of  judgment  only  goes  to  the  suiBciency  of  the  information 
to  state  a  public  offense  or  to  the  jurisdiction  of  the  court,  and, 
therefore,  is  properly  denied  where  made  on  the  ground  that 
the  defendants  were  not  properly  arraigned  and  sufficiently  in- 
formed of  their  rights  at  the  preliminary  examination.     (Id.) 

21.  Befcsal  of  Pebmission  to  Withdraw  Plea  —  Discbetion  not 
Abused. — In  this  prosecution  for  the  crime  of  robbery,  the  de- 
fendants having  first  pleaded  guilty,  then  having  been  permitted 
to  withdraw  such  plea  and  plead  not  guilty,  and  then  to  with- 
draw the  latter  plea  and  plead  guilty  of  an  attempt  to  eommit 
the  crime  of  robbery,  the  court  did  not  abuse  its  discretion  in 
thereafter  denying  them  permission  to  withdraw  the  latter  plea 
and  enter  a  plea  of  not  guilty  of  an  attempt  to  commit  robbery. 
(H.) 

22.  Pebmission  to  Withdbaw  Pleas— Discbetion  of  Tbial  Coubt. — 

It  is  wholly  within  the  discretion  of  the  court  whether  a  plea 
of  any  sort  may  be  withdrawn.  Permission  may  always  be 
granted,  but  unless  an  abuse  of  discretion  is  shown^  the  refusal 
of  permission  to  withdraw  a  plea  is  not  error.     (Id.) 

23.  Indecent   Assaui/f   upon   Boy — Acoompuoe— Cobbobobation — ^In- 

STBUcnoN. — ^In  tUs  prosecution  for  the  commission  of  an  indecent 
MHuilt  upon  a  haj  nine  years  of  age,  the  court,  after  instructing 
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the  jury  that  if  the  prosecuting  witness  consented  to  the  eommis- 
sion  of  the  offense  he  waa  an  accomplice  and  his  testimony  re- 
quired corroboration,  properly  instructed  the  jury  that  ''Consent  in 
law  means  a  voluntary  agreement  by  a  person  in  the  possession 
and  exercise  of  sufficient  mentality  to  make  an  intelligent  choice 
to  do  something  proposed  by  another.  Consent  differs  very  mate- 
rially from  aasent.  The  former  implies  some  positive  action  and 
always  involves  submission.  The  latter  means  mere  passivity  or 
submission  which  does  not  include  consent.  In  cases  of  this  char- 
acter the  age  and  mentality  of  the  subject  of  an  indecent  assault 
is  important  and  should  always  be  considered  in  determining  the 
presence  or  absence  of  consent.  The  mere  submission  of  a  child 
of  tender  years  to  an  attempted  outrage  of  his  person  should  not 
in  and  of  itself  be  construed  to  be  such  consent  as  would  in  point 
of  law  justify  or  excuse  the  assault.  (People  v.  Eanngiesser, 
345.) 

24.  BOT    A8    AcooicPLiGB  —  Question    won    Juby. — In    such    prosecu- 

tion,  whether  under  the  evidence  the  boy  upon  whom  the  indecent 
assault  was  committed  was  an  accomplice,  or,  what  is  the  same 
thing,  consented  to  the  commission  of  such  act,  was  a  question 
of  fact  to  be  determined  by  the  jury.     (Id.) 

25.  Commission  of  Sodomy  by  Brother — Impeachment  of  Wit- 
ness— Pbopeb  foundation  not  Laid. — In  such  prosecution  the 
question  whether  the  brother  of  the  prosecuting  witness  had  com- 
mitted the  act  of  sodomy  upon  him  was  improper  for  the  purpose 
of  impeaching  the  witness  where  the  proper  foundation  for  it  was 
not  laid.     (Id.) 

26.  Misoonduct    of    Distbict    Attorney  —  Failurb    to    Assign    as 

Erbob. — Misconduct  of  the  district  attorney  during  his  argument 
to  the  jury  must  be  assigned  at  the  time.  Such  objection  cannot 
be  raised  for  the  first  time  upon  appeaL     (Id.) 

27.  Cumulative  Sentences— Constbuction  of  Code.— Section  669  of 
the  Penal  Code,  which  provides,  *'When  any  person  is  convicted 
of  two  or  more  crimes  before  sentence  has  been  pronounced  upon 
him  for  either,  the  imprisonment  to  which  he  is  sentenced  upon 
the  second  or  other  subsequent  conviction  must  commence  at  the 
termination  of  the  first  term  of  imprisonment  to  which  he  shall 
be  adjudged,  or  at  the  termination  of  the  second  or  other  subse- 
quent term  of  imprisonment,  as  the  case  may  be,"  must  be  limited 
to  those  eases  where  there  have  been  two  convictions  and  the 
punishment  for  each  is  fixed  at  imprisonment,  and  is  not  ap- 
plicable to  a  case  where  the  punishment  of  one  of  the  offenses  is 
a  fine  with  an  alternative  of  imprisonment  in  the  event  the  fine 
is  not  paid.     (In  re  Selowsky,  421.) 

28.  Contempt  —  Fine  —  Time  fob  Enfoboement.— Ordinarify,  when 
one  is  sentenced  to  imprisonment  for  eontempty  the  imprisonment 
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begins  to  run  at  onee,  but,  where  a  fine  it  imposed,  it  simply  be- 
comes a  judgment  for  so  much  money  due  to  the  people  of  the 
state,  and,  like  any  other  judgment  against  a  party  owing  money 
to  the  state,  it  may  be  enforced,  before  it  has  become  barred  by 
the  statute  of  limitations,  either  by  execution  or  by  imprisonment. 
(Id.) 

29.  Time  fob  Pbonouncehent  or  Judgment — Noncompliance  With 
Law  —  Remedy,— Sections  1191  and  1202  of  the  Penal  Code, 
prescribing  the  time  within  which  judgment  must  be  pronounced, 
are  mandatory,  but  noncompliance  with  their  provisions  inyolves 
error  of  law,  reviewable  solely  by  appeal.     (Li  re  Todd,  496.) 

30.  Bapb  —  Discrimination  in  Punishment  —  Constttutionautt  or 
Code  Section.— Section  264  of  the  Penal  Code,  in  denying  to 
a  party  charged  with  rape  upon  a  female  under  the  age  of  six- 
teen years  the  right  to  have  the  jury  determine,  as  in  case  of  rape 
where  the  female  is  over  the  age  of  sixteen  years  and  under  the  age 
of  eighteen  years,  whether  the  punishment,  in  case  of  conviction, 
shall  be  in  the  county  jail  or  state  prison,  is  not  violative  of  the 
first  section  of  the  fourteenth  amendment  of  the  federal  eon- 
•titution,  which  prohibits  a  state  from  malnng  or  enforcing  any 
law  denying  to  any  person  within  its  jurisdiction  the  equal  pro- 
tection of  the  laws.     (Id.) 

81.  OoNSPiRACT— Acts  and  Declarations  of  Co-oonspirators — ^Evi- 
dence.— The  acts  and  declarations  of  either  of  the  conspirators, 
committed  in  pursuance  and  furtherance  of  the  conspiracy,  may 
be  shown  at  the  trial  of  a  co-conspirator;  and  it  is  not  necessary 
to  show  that  the  defendant  on  trial  was  present  at  the  time  of 
such  contract  or  declarations.     (People  ▼.  Correa,  634.) 

32.  Agreement  to  Commit  Crime  —  Circumstantial  Evidence  Ad- 
missible.— On  the  trial  of  a  co-conspirator,  it  is  not  necessary 
to  prove  by  direct  evidence  that  there  was  an  agreement  to  commit 
the  crime,  but  such  fact  may  be  established  by  circumstantial 
evidence,  and  it  is  sufficient  to  make  out  a  prima  facte  case  to 
warrant  the  admissibility  of  the  acts  and  declarations  of  the  co- 
conspirators.    (Id.) 

33.  Proof  of  Oonspiraot  —  Evidence  of  Circumstances. — As  a 
general  rule,  a  conspiracy  can  only  be  established  by  circumstances, 
and  aU  these  bearing  in  any  way  upon  the  fact  of  a  conspiracy, 
or  upon  the  acts  done  in  pursuance  thereof,  may  be  shown  to 
prove  the  fact  of  a  conspiracy,  and  to  show  the  intent  or  motive 
of  a  defendant  for  a  crime  involved  in  the  commission  of  an 
overt  act  in  furtherance  and  execution  of  the  conspiracy.     (Id.) 

84.  MuRDEB  —  MonvB — Theory  of  Prosecution  —  Evidence. — In  a 
prosecution  for  the  crime  of  murder,  it  is  proper  for  the  district 
attorney  to  advance  any  theory,  within  the  range  of  human  experi- 
ence and   reasonable   probability  and   to  support   that  theory  by 
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appropriate  eyidence,  although  he  msj  be  entirely  mistaken  aa  to 
the  motive  for  the  crime.     (Id.) 

85.  Rape — Abduction  of  Witnesb — Evidence. — In  a  prosecution  for 
rape,  the  prosecuting  witness  having  testified  as  to  the  occurrence 
of  her  abduction  without  objection  being  made  bj  the  defendant, 
the  testimony  of  other  witnesses  is  admissible  to  corroborate  her 
story  in  that  particular.     (People  v.  Ciulla,  719.) 

36.  Evidence  of  Other  Crimes  —  When  ADiiissiBLE. — ^If  several 
crimes  are  intermixed,  or  blended  with  one  another,  or  connected 
so  that  they  form  an  indivisible  criminal  transaction,  and  full  proof 
by  testimony,  whether  direct  or  circumstantial,  of  any  of  them 
cannot  be  given  without  showing  the  others,  evidence  of  any  or  all 
of  them  is  admissible  against  a  defendant  on  trial  for  any  of- 
fense which  is  itself  a  detail  of  the  whole  criminal  scheme.     (Id.) 

87.  Guilt  of  Two  Offenses— Evidence  Adiossible. — Whenever  there 

is  a  clear  connection  between  two  offenses  from  which  it  may  be 
logically  inferred  that,  if  guilty  of  one,  the  defendant  is  also 
guilty  of  the  other,  evidence  of  such  other  oifense  is  admissible. 
(Id.) 

88.  STATEMSXffT    OF    ALUBOED     EkSOB  —  WaNT    OF    ABOUHBNT    OE    AU- 

THOBiTiBS — Independent  Examination  bt  Appellate  Court. — 
The  bare  statement  of  the  eontention,  on  appeal  from  a  judgment 
of  conviction  in  a  prosecution  for  rape,  that  ''the  eonrt  erred  in 
the  exclusion  of  testimony  offered  in  support  of  the  theory  of  the 
defense  that  the  prosecutrix  was  not  forced  against  her  con- 
sent to  the  relationship  had  with  defendant,"  without  citation 
of  authority  or  any  argument  in  support  thereof,  does  not  re- 
quire the  appellate  court  to  make  an  independent  examination 
and  inquiry  as  to  the  correctness  of  the  ruling  in  order  to  deter- 
mine whether  or  not  there  is  any  merit  in  appellant's  contention. 
(Id.) 

89.  Failure  to  Request  Instruction— Omission  to  Give  not  Error. 

The  failure  of  the  court  to  instmet  the  jury  upon  any  proposition 
deemed  essential  by  the  defendant  is  not  to  be  regarded  as  error, 
unless  the  defendant  made  a  request  for  such  instruction.     (Id.) 

40.  Bapb— Abduction— Evidence— Instructions.— Where   in  a   prose- 

cution for  rape  the  evidence  shows  that  as  a  part  of  the  same 
transaction  the  defendant  abducted  the  prosecuting  witness  and 
took  her  to  the  place  where  the  acts  for  which  the  defendant  is 
on  trial  were  committed,  an  instruction  to  the  jury  that  they  are 
not  to  consider  evidence  of  acts  other  than  that  for  which  the  de- 
fendant is  on  trial  at  all  is  correctly  refused  by  the  oourt     (Id.) 

41.  Misconduct  of  District  Attorney  —  Insufficient  Bscord  — 
Presumption. — ^Where  there  is  no  showing  in  the  record  by  which 
it  may  be  determined  that  the  district  attorney  was  acting  in  bad 
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faith  in  eommittixig  the  ftots  assigned  as  miseondnety  it  mnst  be 
presumed,  upon  appeal,  tliat  he  was  eonseientious^  discharging  his 
dntj  as  he  nnderstood  it.     (Id.) 

42.  Absenci  of  Witnesses  —  Bequest  fob  Continuanoe — Denial 
OF  Pbopeb. — ^Where  a  continuance  is  asked  by  defendant  on  the 
ground  that  material  witnesses,  who  are  absent,  have  not  been 
found,  but  such  witnesses  were  confederates  of  the  defendant  in 
the  commission  of  the  offense  for  which  he  is  on  trial,  and  are 
fugitiyes  from  justice,  and  the  defendant  can  give  the  court  no 
assurance  as  to  when  said  witnesses  might  be  produced,  and  it  also 
appears  that  the  facts  to  which  the  absent  witnesses  could  testify 
are  known  to,  and  can  be  testified  to  bj  other  parties,  such  request 
for  a  continuance  is  properly  denied.     (Id.) 

48.  Two  Offenses  in  One  TkANSAonoN— CoNvionoN  of  One— Plea 
IN  Bas. — ^Where  one  offense  is  a  necessary  element  of  another, 
and  both  are  in  fact  one  transaction,  a  judgment  on  one  is  a  bar 
to  a  judgment  upon  the  other.     (People  ▼.  <Snlla,  725.) 

44.  OoNYicnoN  of  Bapb — Pboseoution  fob  Kidnaping  —  Ioentitt 
of  Offenses— Onoe  in  Jbopabdt. — ^The  offenses  of  rape  and  kid- 
naping are  not  identical,  and  one  is  not  a  necessary  element  of 
the  other;  therefore,  in  a  prosecution  for  the  crime  of  kidnaping, 
evidence  of  a  prior  conviction  of  rape  committed  on  the  prosecuting 
witness  on  the  same  day  as  the  kidnaping,  but  at  a  later  hour,  is 
not  admissible  in  support  of  a  plea  of  once  in  jeopardy  and  a 
former  conviction.  (Id.) 
See  Dismissal,  1-3;  Habeas  Corpus,  1-4;  Juvenile  Court  Act, 
1,  2;  Peace  OfSeers,  1;  Pablio  Offieenii  3* 

CBOP&    See  Ctotraeti,  14,  15. 

DAMAGED    See    Community    Property,    1|    ContnuotB,    12,    16^    20; 
Deeds,  6;  Negligence,  60,  03. 

DEATH.    See  liife  Insoranee,  6,  9,  11. 

DEBTOB  AND  CBEDITOBb    See  Assignmentsy  1,  2;  Fraudulent  Obn- 
veyanees^  !• 

DEEDa 

L  Action  to  Bet  Asmi — Weakness  of  Mind  of  Qeantob  — 
Finding — Evidence. — ^In  this  action  to  set  aside  a  deed  on  the 
ground  that  it  was  made  as  the  result  of  fraud  and  undue  in- 
fluence exerted  upon  the  grantor,  and  because  her  mind  was  in  a 
weakened  condition,  the  finding  of  the  trial  court  that  the  mind 
of  the  grantor  was  in  a  sound,  strong,  and  normal  condition  was 
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•upported  by  the  plaintilTs  sb  weQ  as  the  defendant's  evidenea. 
(Gentle  ▼.  Warren,  84.) 

2.  Grant  to  Hxtsband  jam  Wife — Joint  Tbnakot — Constkuo- 
I  TioN  OF  SuKViyOBSHiP  PROVISIONS. — ^A  deed  granting  certain 
real  property  to  a  husband  and  wife  "as  joint  tenants  with  the 
right  of  survivorship/'  and  ending  with  a  hdbendwn  elanse  "to 
have  and  to  hold  to  the  said  grantees  and  to  the  survivor  of  them 
forever,"  creates  a  joint  tenancy  in  fee  in  the  two  grantees,  and 
not  a  joint  life  estate  in  said  grantees  and  a  contingent  remainder 
in  fee  to  the  survivor.     (Hilbom  t.  Soale,  115.) 

8.  Intent  of  Grantor  —  Harendum  CIaitse  as  Evidence  of. — 
While  the  hdbendwn  clause,  where  such  intent  is  made  dear,  can 
be  resorted  to  to  restrict,  limit,  or  enlarge  the  estate  indicated  in 
the  grant,  no  such  purpose  is  indicated  in  the  deed  here  in  ques- 
tion.    (Id.) 

4.  Bestrictive  Covenants— When  Enforgeasle.— Bestrietions  on  the 

use  or  mode  of  enjoyment  of  granted  premises^  made  by  the 
grantor  in  furtherance  of  a  general  plan  of  improvement,  when 
reasonable  and  within  the  policy  of  the  law,  are  valid  and  enforce- 
able.    (Walker  v.  Haslett,  394.) 

5.  Equitt — I^jTTNonoN  —  Proof    of    Damage    not    Essential. — 

When  clearly  expressed,  uniform  restrictive  eovenants  contained  in 
deeds  executed  pursuant  to  a  general  plan  of  improvement  and 
development  for  the  benefit  of  all  the  lots  in  a  tract  will  be  strictly 
enforced,  and  a  court  of  equity  will  decree  an  injunction,  and  this 
without  any  showing  of  actual  damage  or  substantial  injury. 
(Id.) 

6.  Intention  of  Parties  —  Equitt. — ^While  restrictions  against 
particular  uses  or  modes  of  enjoying  property  held  in  fee  are  not 
favored,  and  doubts  will,  in  general,  be  resolved  against  them, 
where  the  intention  of  the  parties  as  determined  from  the  lan- 
guage of  the  covenant  itself,  considered  in  the  light  of  the  entire 
context  of  the  instrument  and  the  circumstances  existing  at  the 
time  when  the  covenant  is  made,  is  dearly  manifested  in  the  crea- 
tion of  the  restrictions,  th^  will  be  enforeed  in  a  court  of  equity. 
(Id.) 

7.  FiRST-OLAss  Private  Besidence— Erection  of  Duplex  Btnu>iNS — 
Violation  of  Covenant. — A  covenant  or  restriction  in  a  deed  that 
"no  building  or  structure  whatsoever,  other  than  a  first-class 
private  residence,**  shall  be  erected  on  the  premises  is  violated  by 
the  construction  thereon  of  what  is  commonly  known  as  a  ''double*' 
house,  or  a  "duplex"  or  two-family  residence,  that  can  con- 
veniently be  used  by  two  families  living  separate  and  apart  from 

other.     (Id.) 
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8.  Building  Designzd  foi  Two  Pamtlies — Nor  Owb  Private  Besi- 
DENCE. — A  building  planned  and  designed  for  tlie  residence  or 
place  of  abode  of  two  families  cannot  properly  be  described  as 
one  residence;  neither  can  it  be  deemed  to  be  a  ^private**  residence 
nor  a  "private^  dwelling.     (Id.) 

9.  Action  fob  Injunction  —  BxLiEy  Allowable. — ^Wbere  a  deed 
contains  a  corenant  that  no  bnilding  or  structure,  other  than  a 
first-class  private  residence,  shall  be  erected  on  the  premises  prior 
to  a  given  date  and  the  grantee  erects  a  building  which,  so  far  as 
outward  appearances  are  concerned,  answers  the  requirements  of 
the  covenant,  but  which  as  to  the  interior  arrangement  violates  the 
covenant,  the  plaintiif  in  an  action  to  enjoin  the  violation  of  the 
eovenant  is  entitled  to  an  injunction  enjoining  the  defendant  from 
using  the  premises  for  any  purpose  other  than  that  of  a  private 
residence  during  the  prescribed  period,  the  decree  to  be  without 
prejudice  to  the  right  of  the  defendant  to  move,  at  any  time 
thereafter,  for  a  modification  or  dissolution  of  the  injunction 
should  future  changes  in  the  condition  of  the  neighborhood  entitle 
defendant  to  such  modification.     (Id.) 

See  Building  Restrictions,  8,  5;  Deeds  of  Trusty  6;  Lost  Instm- 
ments,  1;  Tax  Sales,  !• 

DEEDS  OP  TBUST. 

1.  Sale  Undei^— Liabilttt  or  Trustees  iob  Surplus.— Even  though 
a  trust  deed  may  contain  no  provision  expressly  imposing  upon 
the  trustees  the  duty  of  obtaining  and  turning  over  to  the 
trustor  any  surplus  remaining  after  payment  of  the  debt,  to 
secure  which  the  deed  was  given,  and  the  costs  and  expenses 
of  sale,  it  would  nevertheless  be  their  duty  to  do  so.  The 
trustees  in  such  a  case  are  trustees  for  the  trustors  as  well  as  for 
the  beneficiary  of  the  trust  or  lender  of  the  money.  (Atkinson 
v.  Poote,  149.) 

8.  Action  ior  Surplus— BECiTAUi  in  Deed  Conclusive. — In  an  ac- 
tion against  the  trustees  under  a  deed  of  trust  to  recover  the 
surplus  on  a  sale  of  the  trust  property,  the  trustees  an  con- 
cluded by  the  statement  in  their  deed  to  the  purchaser  that 
they  received  gold  coin  in  payment,  and  th^  will  not  be  per- 
mitted to  contradict  such  recital  by  the  claim  that  they  received 
no  cash  or  actual  nx>ney  from  the  sale  of  the  property.     (Id.) 

3.  Rule  as  to  Puturb  Advances. — ^The  rulo  with  reference  to  future 

advances  applicable  to  mortgages  is  applicable  to  trust  deeds 
given  entirely  for  the  purpose  of  securing  the  payment  of  a 
debt  or  for  the  i>erformance  of  any  other  act  capable  of  being 
so  secured.     (Id.) 

4.  Notice  of  Sale  Under  Junior  Deed  of  Trust— Puture  Advances 
Under  Senior  Deed  of   Trust  not  Secured. — The  assignee  of 
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DEEDS  OP  TBUST   (Continued). 

a  senior  deed  of  trust  whieh  provides  for  future  advances  who 
takes  the  assignment  and  makes  future  advances  after  the  sale 
of  the  trust  property  under  a  junior  deed  of  trust  and  the 
recordation  of  the  trustees'  deed  to  the  purehaser,  and  after  her 
attorney  has  actual  knowledge  of  such  sale,  cannot  claim  that 
such  advances  are  secured  by  the  senior  deed  of  trust.     (Id.) 

6.  EZXOXTTION    BT    HUBBAIVD    AND    Win    ON    HOICESTEAO    PBOPBBTT — 

Sale  bt  Tbusteb— Titu  Ck>NVKTSD.-— A  deed  made  by  a  trustee 
in  pursuance  of  the  power  of  sale  contained  in  a  deed  of  trust 
executed  by  both  husband  and  wife  conveys  the  absolute  title  to 
the  property  as  against  a  homestead  declared  upon  the  property 
l^  the  wife  prior  to  the  ezecution  of  the  deed  of  trust.  (Bryant 
V.  Hoberti  315.) 

6.  Title  Oonvetxd  bt  Trust  Dsed— Termination  or  Tbust^ — A 
deed  of  trust  transfers  for  the  purpose  of  the  trust  all  possible 
claims  of  the  trustors  in  the  property  conveyed,  including  a  claim 
of  homestead,  and  vests  in  the  trustee  the  absolute  legal  title 
to  the  entire  estate  held  by  the  trustors  at  the  time  of  the 
ezecution  of  the  trust  deed,  and  that  title  must  remain  in  the 
trustee  for  that  purpose  until  the  trust  is  either  expressly  ex- 
ecuted through  a  sale  upon  default  in  the  payment  of  the  debt 
secured  by  the  deed  of  trust,  or  is  terminated  by  the  payment 
of  such  debt  or  other  method  provided  by  law.     (Id.) 

7.  Time  of  Deolabation  of  HoiissTEAO  Immaterial. — ^In  such  a 
case  it  is  immaterial  whether  the  declaration  of  homestead  was 
made  prior  or  subsequent  to  the  execution  of  the  deed  of  trust 
by  the  husband  and  wife.     (Id.) 

DETAULT. 

1.  Ordeb  Sbttino  Abidb— Disgbbtion  not  Abused. — In  this  action 
to  quiet  title,  in  view  of  the  age  and  inexperience  of  defendant, 
and  the  apparent  confusion  aa  to  time  and  manner  of  his  ap- 
pearance in  the  matter  arising  from  his  conversation '  with  the 
process  server,  the  court  did  not  abuse  its  discretion  in  granting 
the  defendant's  motion  to  vacate  the  default  judgment  entered 
against  him.     (Banse  v.  Wells,  145.) 

2.  PouoT  OF  Law — Trial  upon  Merits. — ^The  policy  of  the  law  is 

to  have  every  litigated  case  tried  xtpon  its  merits,  and  it  looks 
with  disfavor  upon  a  party  who,  regardless  of  the  merits  of  his 
ease,  attempts  to  take  advantage  of  the  mistake,  surprise,  In- 
advertence,  or  neglect  of  his  adversary.     (Id.) 

8.  Disposition  of  Appellate  Oourt^— Affibmancb  of  Order. — The 

appellate  court  is  much  more  disposed  to  aiBrm  an  order  when 
the  result  is  to  compel  a  trial  upon  the  merits  than  it  is  when 
the  judgment  by  default  is  allowed  to  stand  and  it  appears  that 
a  substantial  defanse  eould  be  madsu    (Id.) 
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DEFAULT  (Contimied). 
4.  MoTioM  TO  Yagatb — HsAmmo  Afth  Ohb  Yiab^-Pbxsumftion  of 
BiOTTLABiTT. — ^Where  a  motion  under  seetion  473  of  the  Code  of 
Civil  Procedure  to  set  aside  a  default  judgment,  after  service  bj 
publication,  is  noticed  and  presented  to  the  court  within  one 
year,  the  fact  that  it  is  continued  to  a  date  after  the  expiration 
of  one  jear  does  not  depriT«  the  court  of  jurisdiction  to  act; 
and  the  presumption  of  regularity  in  the  court's  proceeding  is 
not  overcome  bj  the  mere  fact  that  the  minutes  recite  that  a 
motion  to  set  aside  the  default  was  made  on  the  latter  date. 
(Schaefer  t.  Dinwiddle^  405.) 

DEFICIENC7.    See  Tender  and  Tendee,  1. 

DELIYEBY.    See  Oaim  and  Delivery,  1,  2;  Leases,  4,  6;  Sales,  8. 

DEMAND.  See  Aeeount  Stated,  1;  Contracts,  6,  21;  £lrtray%  1; 
Leases,  1;   Unlawful  Detainer,  1,  2. 

DEMUBSEB.    See  Pleading,  17,  18,  20,  21. 

DEPOSITIONS. 

L  Deposition  Taxxn  and  Bxad  bt  Btipui^tiom— Waitib  ot  Ooum 
Objiotionb^ — ^A  deposition  taken  and  read  at  a  trial  by  stipula- 
tion that  the  same  should  be  used  "inih  like  effect  as  though 
l^gal  notice  had  been  given,''  is  not  subject  to  the  objections  per- 
mitted by  the  Code  of  dvU  Procedure.  (Lawson  t.  Steinbeck, 
685.) 

2.  Admissibilitt  ot  Answxbs  Madb  BxroBB  Gobbection  or  Deposi- 
tion.— It  is  not  error  to  permit  the  plaintiff  to  put  in  evidence 
the  answers  made  by  the  defendant  on  the  taking  of  his  deposi- 
tion prior  to  his  having  corrected  the  same.  Such  answers  are 
the  proper  subject  of  cross-examination.     (Id.) 

DESCBIPTI0N8.    See  Broker's  Commissions,  3,  4. 

DISBABBiENT.    See  Attorney  at  Law,  1,  2. 

DISCBETION.  See  Agency,  8;  Appeal,  IS;  Continuanees^  1;  Criminal 
Law,  16,  21,  22;  Default,  1;  Injunction,  1;  Negligence,  27; 
Pleading,  1,  9;  Beeeiven,  2,  4. 

DISMISSAL. 
1.  Delay  in  Bbinoing  to  Tbial— -Bbmedt  ot  DsnENDANT. — An  ap- 
plication  for   dismissal,   based   upon   section    1382    of   the   Penal 
Code,  on  the  ground  of  not  having  been  brought  to  trial  within 
sixty  days  after  the  filing  of  the  information,  must  be  made  to 
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DISMISSAL  (Continued). 

the  court  in  wbieh  the  information  is  pending.  (In  re  Todd, 
496.) 

2.  Denial  or  Motion  to  Dismiss — ^How  Bxtdewabls. — ^Where  the  de- 

fendant moves  to  dismiss  the  information  on  the  ground  that  he 
was  not  brought  to  trial  within  sixty  days  after  the  filing  of 
the  information,  but  soeh  motion  is  denied,  and  thereafter  he  is 
tried,  eonvieted,  and  senteneed,  his  sole  remedy  is  by  appeal, 
and  if  he  takes  an  appeal  and  falls  thereon  to  raise  the  point, 
he  will  be  deemed  to  haye  waived  it,  and  will  not  be  permitted 
to  raise  it  again  in  some  other  or  collateral  proceeding.     (Id.) 

3.  Natxtbb  oi*  BiOHT  TO  DISMISSAL  —  Waiveb.  —  The  right  to  a 
dismissal  on  the  ground  specified  in  section  1382,  subdivision  2, 
of  the  Penal  Code,  is  merely  a  personal  right  or  privilege  accorded 
to  a  defendant  in  a  criminal  case  which  he  may  or  may  not  avail 
himself  of  the  benefit  of,  according  as  he  may  elect.     (Id.) 

See  Appeal,  4,  21;  Landlord  and  Tenant,  12;  Mandamus,  1,  2; 
Pleading,  12. 

DI8TBICT  ATTOBNEY.    See  Publie  (Mfieers,  1-6,  8,  9. 

DIVOBCB. 

1.  Motion  roa  Counsbl  Fns  and  Costs— Psndxnot  oi*  Motion 
FOB  Chanob  of  Yenux. — ^The  plaintiff  in  an  action  for  divorce 
is  not  entitied  to  have  her  motion  for  counsel  fees  and 
costs  acted  upon  and  determined  while  there  is  pending  and  nn- 
determined  a  motion  for  a  change  of  the  place  of  trial  to  the 
residence  of  the  defendant.    (Walsh  v.  Superior  Court,  31.) 

2.  Final   Decjbeb  —  Judicial    Act.  —  The    entiy   of    a   final    decree 

of  divorce  is  a  judicial  act  and  not  merely  a  clerical  aet 
consequent  upon  a  previous  judicial  act;  and,  although  by  the  in- 
terlocutory decree  it  has  been  declared  that  the  prevailing  party 
is  entitled  to  a  divorce  and  the  time  for  appeal  therefrom  may 
have  expired,  that  right  is  subject  to  defeat  by  events  occurring 
after  the  interlocutory  decree  has  been  entered.  (Qloyd  v.  So* 
perior  Court,  39.) 

3.  Entbt   oi*    Intebloodtobt   Dxcbbb— Death   Within   Yxab^Dis- 

SOLUTION    OF    STATUS-^JmaSDICTION    TO    SNTEB    FINAL    DeCBBB^- 

The  superior  court  is  without  jurisdiction  to  change  or  alter  the 
status  of  the  defendant  in  a  divorce  action,  notwithstanding  an 
interlocutory  decree  was  entered  adjudging  that  the  plaintiff  was 
entitled  to  a  divorce,  where  the  plaintiff  died  within  one  year 
after  the  entry  of  the  interlocutory  decree.  The  relation  and 
status  of  the  parties  as  husband  and  wife  was  dissolved  by  the 
death.     (Id.) 

4.  CoNFUGTiNa  Testimony  —  Findings  —  Appbau  —  Where  ia  aa 
aetion  for  divorce  the  testimony  of  the  parties  and  of  their  wit- 
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MVOBCB   (Continued). 

nesses  is  sharply  in  eonfliet  as  to  praetieally  every  issue  involved, 
and  the  findings  of  the  trial  court  are  fully  supported  by  the  tes- 
timony offered  on  behalf  of  the  defendant,  the  judgment  in  his 
favor  on  his  cross-eomplaint,  based  upon  such  findings,  will  not  be 
disturbed  on  appeal     (MeNett  v.  MeNett,  778.) 

6.  Denial  op  Oontinuamcb— Disgektion  not  Abused. — It  is  not 
an  abuse  of  discretion  to  deny  a  motion  for  a  continuance  for  the 
purpose  of  enabling  a  party  to  procure  the  attendance  of  an  absent 
witness,  where  the  afiidavit  and  other  documents  presented  upon 
the  hearing  of  such  motion  utterly  fail  to  show  that  the  absent 
witness  is  the  only  witness  who  can  give  evidence  as  to  the  matters 
for  which  his  presence  is  desired,  or  that  the  party  requeRtiog  the 
continuance  is  not  provided  with  the  presence  and  testimony  of 
other  witnesses  to  every  matter  respecting  which  the  absent  witness 
could  testify.     (Id.) 

6.  Custody  of  Minok — Contliotino  Testimony  —  Obdeb  Conclu- 
sive.— In  an  action  for  divorce,  an  order,  based  upon  conflicting 
testimony,  awarding  the  custody  of  a  minor  child  to  his  father 
during  the  pendency  of  the  trial  and  during  certain  periods  afte} 
the  entry  of  the  judgment  therein  will  not  be  disturbed  on  appeal 
(Id.) 

DUBESS.    See  Promissory  Notes,  2. 

EASEMENTS. 

1.  Sale  of  Lot— Representation  as  to  Adjoining  Public  Way — 

Estoppel  in  Pais. — Where  before  and  at  the  time  of  the  sale 
of  a  city  lot  the  grantor  expressly  represents  to  the  grantee 
that  a  certain  avenue  which  forms  one  of  the  boundaries  of 
the  lot  is  a  public  way,  and  the  grantee  purchases  the  lot  in 
reliance  upon  that  representation,  and  the  deed  conveying  the  prop- 
erty describes  the  same  with  reference  to  its  relation  to  that 
avenue,  an  estoppel  in  pai»  is  created  by  which  the  grantor  can- 
not be  heard  thereafter  to  say  that  such  avenue  is  not  a  public 
way  or  street.     (Boger  t.  Struven,  628.) 

2.  AcnoN  TO  Quiet  Tptle  —  Enjoyment  of  Easement  by  Plain- 
tiff Wpphin  Five  Years — Contradictory  Eyidenoe — ^Finding — 
Appeal. — In  an  action  to  quiet  title  to  a  special  easement  of  right 
of  way,  the  trial  court  having  concluded,  upon  contradictory 
testimony,  that  the  plaintiff  was  in  the  enjoyment  of  his  ease- 
ment within  five  years  before  the  commencement  of  the  action, 
that  determination  will  not  be  interfered  with  by  the  appellate 
court.     (Id.) 

3.  Restraint  from  Interfering  With  Plaintiff's  Free  Use 
OF  Avenue — Construction  of  Judgment. — A  judgment  in  such 
action  restraining  the  defendant  from  maintaining  any  structures 
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EASEMENTS  (Continaed). 

or  obstructions  over  said  avenue  or  "in  any  way  interfering  with 
plaintiff's  free  use  thereof"  must  be  eonstrued  in  rdation  to  the 
issues  before  the  court  and  the  finding  of  the  court  that  the 
plaintiff  is  the  "owner  in  fee  of  a  special  easement  of  right  of 
way  or  passage  oyer  and  upon**  the  avenue,  and  under  such 
Judgment  the  defendant  held  to  be  only  restrained  from  inter- 
fering with  the  plaintiff  in  his  enjoyment  of  the  special  easement 
of  right  of  way  over  the  avenue.  (Id.) 
See  Waters  and  Water  Bights,  1,  8. 

ELIXTTION  OF  BEMEDIES.    See  Mortgages,  8. 

ELECTIONS.    See    Landlord    and    Tenant,    1;    Pnblia    Utflity   Dis- 
trieta,  1. 

KLEGTBIO  LIGHT   AND   POWEB  COMPANIE&    See  Negligeii«e» 
81« 

EMBEZZLEMENT.    See  Criminal  Law,  14,  16. 

EMPLOYEE  AND  EMPLOYEE.    See  Contracts,  87;  Negligence^  55; 
Workmen's  Compensation  Act,  3,  4. 

EQUITY.    See  Mortgages,  5. 

ESTATES  OP  DECEASED  PEBS0N8. 

1.  AOBEXMENT    TO    DXVISS     BEAL     PbOPXBTT  —  AOTION     ON     BBJSOTSD 

Claim — Evidsnce  or  Oral  Agbesmxnt  iNADiiissiBLE. — In  an  ac- 
tion on  a  rejected  daim  for  services  rendered  by  the  claimant 
under  and  by  virtue  of  an  agreement  vnth  deceased,  whereby 
the  latter  agreed  to  make  a  will  devising  certain  real  property 
to  the  former,  evidence  tending  to  prove  that  deceased  in  her 
lifetime  orally  agreed  with  plaintiff,  for  the  consideration  named, 
to  make  a  will  devising  to  her  the  real  property  is  properly 
rejected.  Under  subdivision  7  of  section  1624  of  the  CiTil  Code, 
such  an  agreement  is  invalid,  unless  the  same,  or  some  note  or 
memorandum  thereof,  is  in  writing  and  subscribed  by  deceased. 
(Giles  ▼.   Beed,   367.) 

2.  Bbasonabu  Yalxtx  or  Seevicbs  —  Evidence  not  Adiossibub. — 

In  such  action,  the  claim  as  presented  and  rejected  having  stated 
that  the  services  were  rendered  under  and  by  virtue  of  an  agree- 
ment with  deceased,  whereby  the  latter  agreed  to  devise  certain 
real  property,  the  court  did  not  err  in  rejecting  evidence  tending 
to  show  the  reasonable  value  of  the  services  rendered.  (Id.) 
8.  Action  on  Bejected  CI4AIM — Bestbicted  Bight  or  Beooveby.-^ 
The   holder   of   a   claim   against    an    estate   cannot   bring   action 
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ESTATES  OF  DECEASED  PEBSONS  (Continued). 

therefor  until  it  has  been  presented  and  rejected,  and  then  Ia 
such  action  his  right  to  recover  is  restricted  to  the  cause  of  action 
stated  in  the  claim  which  has  been  so  presented   and   rejected. 

4.  PsTiTioN  FOB  I^BTTEBS — SuwiciitNCY  OF  SiONiNO. — ^Where  the  peti- 
tion for  letters  of  administration  is  signed  by  one  entitled  to 
letters  and  by  counsel,  though  not  bj  the  nominee  asked  to  be 
appointed,  and  such  nominee  consents  to  act,  the  requirement  of 
section  1371  of  the  Code  of  OvU  Procedure  that  the  petition 
should  be  "signed  by  the  applicant  or  his  counsel"  is  sufficiently 
complied  with,  and  the  letters  thereupon  issued,  upon  hearing,  are 
not  void.  (Jerauld  v.  Chambers,  771.) 
See  Evidence,  4;  Jurisdiction,  2;  Lost  Instruments,  1;  <2uiet- 
ing  Title,  14;  Wills,  1,  8. 

ESTOPPEL.    See  Contracts,  37;  EasementSy  1;  Sales,  6;  Wills,  3. 

ESTBAYS. 

1.  Demand  fob  Compensation— Evidence. — In  an  action  for  claim 
and  delivery  of  certain  livestock  claimed  by  the  defendant  to 
have  been  lawfully  impounded  under  the  act  concerning  estrays, 
evidence  that  at  the  time  the  plaintiff  and  one  of  his  em- 
ployees demanded  the  possession  of  the  livestock  the  defendant 
demanded  payment  of  a  dollar  and  a  half  a  head,  instead  of  fifty 
cents,  before  he  would  give  them  up,  will  not  support  a  finding  that 
the  amount  of  money  demanded  "was  not  demanded  or  claimed 
under  the  provisions  of  the  act  .  .  .  but  as  damages  to  the  prop- 
erty of  said  defendant  which  he  claimed  to  have  suffered  at  other 
times  than  the  time  at  which  said  taking  up  took  place."  (Blan- 
chard  v.  Scarpa,  648.) 

2.  Bight  of  Takeb-up  to  I^en — ^Dutt  of  Owneb  to  Tendeb  Com- 

pensation.— Li  such  action  the  trial  court  having  found  that 
the  defendant  had  properly  taken  up  the  plaintiffs'  stock  under  the 
Estray  Act,  and  having  found  that  the  said  defendant  is  entitled 
to  the  sum  of  forty-two  dollars  for  his  expenses  and  costs  incurred 
for  the  keeping  and  care  of  said  estrays  while  they  were  in  his 
possession,  the  defendant  is  entitled,  under  said  act,  to  his  lien 
upon  the  stock  until  the  owners  have  tendered  to  him  the  amount 
to  which  he  is  entitled  in  satisfaction  of  his  said  lien.  No  such 
tender  having  been  made,  the  plaintiffs  are  not  entitled  to  the 
possession  of  their  property,  unless  the  defendant  has  waived  Ms 
right  to  insist  on  the  said  lien.     (Id.) 

8.  Demand   fob  Labgeb  Sum   Than   Entitled— Waives   of  Lien — 
Ditty  of  Qwnebs  to  Make  Propeb  Tendeb. — The  fact  that  the  de- 
fendant, at  the  time  of  the  plaintiffs'  demand  for  the  possession 
44  Oal.  App.- 
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of  the  stock,  claimed  a  larger  sum  than  that  to  which  he  was  en- 
titled nnder  the  provisiona  of  the  Elstray  Act,  would  not  constitute 
a  waiver  of  his  right  to  insist  on  his  lien  upon  the  stock. 
Under  section  4  of  said  act  it  was  the  express  duty  of  plaintiffs, 
if  dissatisfied  with  the  amount  charged  hj  the  defendant,  to  have 
tendered  to  him  the  amount  to  which  he  was  properly  entitled 
before  commencing  euit  for  the  recovery  of  the  possession  of  their 
said   property.     (Id.) 

EVlCmON.    See  Landlord  and  Tenant,  S. 

EVIDENCE. 

1.  Dtino  Declasations — ^Whxk  Aduisbibiji.— Dying  deelarattons  are 
inadmissible  except  in  criminal  cases  of  homicide,  and  never  in 
civil  actions  or  proceedings.  (Thrasher  ▼.  Board  of  Med.  Ex- 
aminers, 20.) 

2.  CoNTRABY  Statements— Foundation  ioe  Disgheditino  Own  Wnv 

NES8« — Evidence  may  be  offered  to  lay  the  foundation  to  show 
contrary  statements  of  one's  own  witness  for  the  purpose  of  dis- 
crediting his  testimony,  but  is  not  admissible  as  evidence  of  the 
facts  testified  to.  (Werner  ▼.  Southern  Pacific  Co.,  76.) 
8.  EasoE  IN  Admission  oi*  Evidenos  —  Waivxe  of  Objbgtionb.— 
Where  a  party  fails  by  seasonable  objection  to  direct  the  attention 
of  the  trial  court  to  alleged  error  in  the  admission  of  evidence, 
his  position  in  the  appellate  court  is  not  such  as  to  entitle  him  to 
complain  of  the  evidence  so  admitted.     (People  v.  Allison,  118.) 

4.  Monet  Paid  Decedent— Action  Against  Administeatobs — Testi- 

mony OF  Plaintiff  Inadmissible* — In  an  action  against  the  ad- 
ministrators of  the  estate  of  a  deceased  person  to  recover  a  sum 
of  money  alleged  to  have  been  placed  in  the  hands  of  the  deceased 
to  be  held  in  trust  for  the  use  and  benefit  of  the  depositor,  the 
testimony  of  the  plaintiff,  administrator  of  the  estate  of  the  de- 
positor, relating  to  facts  and  matters  occurring  before  the  death 
of  defendants'  intestate,  is  inadmissible.  (Boncelli  r.  Fugazi, 
249.) 

5.  Recoveby  of  Tbust  Fund  —  Pleading  —  Inhibition  of  Sbohon 

1880,  Code  of  Civil  Pbocedttbe,  not  Appuoablb.— If  the  money 
sued  for  in  such  action  constitutes  a  trust  fund,  to  the  possession 
of  which  plaintiff,  in  her  representative  capacity,  is  entitled,  the 
inhibition  of  section  1880  of  the  Code  of  Civil  Procedure  against 
such  testimony  does  not  apply,  but  in  order  that  the  suit  might  be 
regarded  as  one  in  equity  to  recover  a  specific  trust  fund  it  is 
necessary  for  the  plaintiff  to  allege  that  the  identical  trust  prop- 
erty, or  its  substituted  new  form,  is  traceable  into  the  estate  of 
defendants'  intestate,  and  thus  into  the  possession  of  his  repre- 
•entativeB.     (Id.) 


Digitized  by  VjOOQ IC 


Eyidskos.  835 

EVIDENCE   (Gontiniied). 

6.  Actions  fob  Sesyices  Bxndkbxd  and  Monbts  ADyANGSi>— Fikd- 

INOS — Judgment. — In  these  actions,  one  for  the  reasoDable  value 
of  sendees  rendered  and  for  moneys  advanced  and  the  other  for 
the  reasonable  value  of  services  rendered,  the  evidence  was  suffi- 
cient to  support  the  findings  and  judgments  in  favor  of  the  plain- 
tiffs.    (Tiefel  v.  Chant,  433.) 

7.  SuicMABT  or  Books  —  Pbooi*  of   Cosbbctness  —  Evidenoe. — The 

trial  court  properly  admitted  in  evidence,  over  defendant's  objec- 
tion that  it  was  not  shown  that  the  records  on  which  the  data 
were  based  were  correct,  a  financial  statement  prepared  by  an 
auditor  from  data  taken  from  defendant's  books.  Such  books 
being  in  the  defendant's  possession,  it  had  it  within  its  power  to 
show  that  the  statement  was  not  correct  as  a  summary  of  what 
the  books  showed,  or  that  the  books  themselves  were  not  correct. 
(McPherson  v.  Milling  Co.,  491.) 

S.  CONTItADIOTOBT   STATEMENTS— FINDINGS — APPEAL, — The    prCSUmptioU 

on  appeal  is  that,  where  a  witness'  testimony  at  the  trial  is  itself 
contradictory  and  inconsistent,  and  the  verdict  or  a  vital  finding  is 
in  accord  with  facts  testified  to  by  him,  and  his  is  the  only  testi- 
mony from  which  facts  supporting  verdict  or  finding  are  derived, 
the  trier  of  the  facts  has  found  some  reasonable  or  legal  excuse 
for  the  inconsistency  and   has   justification   for   concluding   that, 
upon  the  whole,  such  witness  has  told  the  truth  about  the  matter; 
and  where  in  such  a  case  the  story  of  the  witness,  viewed  as  a 
whole,  is  not  of  a  character  to  justify  a  reviewing  court  in  de- 
claring that  it  should  have  been  rejected  in  its  entirety  because 
it  was  unworthy  of  belief,  the  conclusion  of  the   trial  court  or 
jury  as  to  its  probative  value  Is  conclusive.     (Firth  v.  Southern 
Pacific  Co.,  611.} 
9.  EiTECT  OF  —  Existence  of  Ground  fob  Honest  Difference  of 
Opinion  —  Question  of  Pact  fob  Coubt  ob  Juby. — ^Where   an 
honest  difference  of  opinion  between  men  of  average  intelligence 
can  arise  as  to  the  effect  of  the  evidence — ^that  is,  if  the  evidence 
is  such  that  different  conclusions  upon  the  matter  can  rationally  be 
drawn  therefrom — the  case  presented  is  one  for  the  jury,  or  the 
court,  if  the  questions  of  fact  be  submitted  to  its  arbitrament. 
(Id.) 
See  Accounting,  1,  4;   Account  Stated,  1;    Agency,  3-5,   9-12; 
Appeal,  1,  7,  10,  14,  19;  Broker's  Commissions,  4,  5;  Build- 
ing Bestrictions,  1;    Continuances,   1;   Contracts,   1,   2,   8,   11, 
20,   36;    Criminal   Law,  4r-6,   14,  15,   17,   18,  23,   25,   31-38; 
Deeds,   1;    Depositions,   1,   2;    Divorce,   4,   5;    Easements,   2; 
Estates  of  Deceased  Persons,  1,  2;  Estrays,  1;  Findings,  1-3; 
Fire  Insurance,  3;    Guardian   and   Ward,   1;    Habeas   Corpus, 
fi;   Juvenile  Court   Act,   1;   Landlord  and  Tenant,  5;   Leases, 
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8,  9,  16;  Life  Inroraiice,  5,  6,  8,  »,  11;  Loans,  1;  Mechanic 
Liens,  3;  Medical  Piactiee  Aet,  1^;  Negligence,  1,  6,  8,  9, 
17,  18,  22-25,  83-4J6,  88,  41,  42,  44,  54,  61,  66,  68;  Nonsuit, 
2;  Promissory  Notes,  1-8;  Quieting  Title,  1-8,  14,  15;  Ea- 
eeiyers,  8;  Sales,  6,  8;  Services,  1;  Title,  1,  8;  Vendor  anA 
Vendee,  8;  Warranty,  L 

EXECUTION.    Sea  Appeal,  9. 

EXECUTION  SALE& 

1.  Lack  of  Actual  NonoK—BxLnsr.— Where  the  execution  wna  prop- 

erly issued  and  the  sale  legally  and  fairly  conducted,  an  execution 
sale  will  not  be  set  aside  upon  a  mere  showing  that  the  judgment 
debtor  and  his  attorney,  being  far  removed  at  the  time  from  the 
place  where  the  sale  was  held,  did  not  actually  know  that  JMig- 
ment  had  been  entered  or  that  execution  had  issued  or  the  sale 
noticed.     (SpeUacy  v.  Young,  174.) 

2.  Fraudulent  Withholdino  or  KNowLEDos—KELiEr— Statute  of 
Limitations. — Under  subdivision  4  of  section  838  of  the  Code 
of  Civil  Procedure,  an  action  to  set  aside  an  execution  sale  upon 
the  ground  of  fraud  in  keeping  knowledge  of  the  sale  from  the 
judgment  debtor  and  his  attorney  must  be  commenced  within 
three  years  from  the  discovery  of  the  fraud.    (Id.) 

See  Pleading,  19. 

EXECUTOBS  AND   ADMINISTBATOBS.    See  Estetes  of  Deceased 
Persona,  4;  Quieting  Title,  10. 

FACT.    See  Negligence,  49,  69. 

FEDEBAL  EMPLOYEES'  LIABILITY  ACT.    See  Negligenee,  10,  IL 

FIDUCIABY  BELATIONS.    See  Appeal,  12;  Quieting  TiUe,  2. 

FINDINGS. 

1.  Failusx  to  Otfeb  Evidence.— Where  no  evidence  is  offered  in 
support  of  a  given  issue,  the  trial  court  is  under  no  obligation 
to  make  a  finding  upon  that  issue.     (Wood  v.  Dailey,  219.) 

2.  INSUFFIOISNCT  OF  EVIDENCE— FAILURE  TO   FiND  ON   ISSUS.— Fki^ore 

to  find  on  an  issue  is  not  ground  for  reversal  where  the  record 
discloses  no  evidence  on  which  a  finding  favorable  to  the  eom- 
plaining  party  could  properly  have  been  made.  (Id.) 
8.  INFXEENGES— Province  of  Court  and  Jury— Appeal.— It  is  the 
peculiar  and  exclusive  province  of  the  trial  court  or  jury  in  the 
first  instance  to  make  a  finding  of  fact  based  upon  a  reasonable 
inference  drawn  from  facts  proved  with  legal  sufficient,  and 
the  appellate  eourt  may  sot  such  a  finding  aside  only  when  it  i« 
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FINDINGS   (Continaed).  | 

not    sustained   bj    adequate   evidence.     (Conntx    of    Alameda    ▼. 
Tieslan,  332.) 
4.  SumciENCT  OF  FiNDZN08« — In  Baeh  an  action  it  is  not  essential^ 
that  the  trial  court  shall  specifically  find  that  the  allegations  of 
the  complaint  are  true,  or  that  the  allegations  of  the  answer  are 
untrue,  where  there  are  specific  and  definite  findings  as  to  what  the 
facts  raised  by  each  issue  are,  as  shown  bj  the  OTidenee.     (Law- 
son  y.  Steinbeck,  685.) 
Bee  Accounting,  1,  8;  Appeal,  7,  17,  19,  20,  26;  Attorney  at 
Law,  1;  Oontracts,  8,  84,  38;  Deeds,  1;  Divorce,  4;  Estrays,  1; 
Fire  Insurance,  8;  Landlord  and  Tenant,  1;  Life  Insurance, 
8;  Mechanics'  Liens,  4;  NegligencCy  28,  38;  Promissory  Notes, 
2;  Quieting  TiUe,  12,  18. 

FIBE  DEPABTMENT.    See  Municipal  Gorpoiations,  4. 

FIBE  INSURANCE. 

1.  Lease  of  Imsubed  Piucicisbs — ^Nor  Change  ik  Titls. — ^A  lease  of 
premises  covered  by  fire  insurance  is  not  a  change  in  the  title 
of  the  property  within  the  meaning  of  a  clause  in  the  policy 
which  provides  that  unless  otherwise  provided  by  agreement,  the 
company  shall  not  be  liable  for  loss  or  damage  occurring  "while 
the  interest  in,  title  to,  or  possession  of  the  subject  of  insurance 
is  changed,  except  ...  a  change  of  occupancy  of  the  building 
without  material  increase  of  hazard."  (Cronenwett  ▼•  Dubuque 
etc.  Ins.  Co.,  568.) 

2.  OoNsTBucnoN  OF  Mortgage  Clause— When  Company  Subrogated. 
The  standard  mortgage  clause  in  insurance  policies  that  when 
the  insurance  company  shall  pay  to  the  mortgagee  any  sum  under 
the  poHey  and  shaU  claim,  as  to  the  owner,  that  no  liability 
therefor  existed,  the  company  shall  be  subrogated  to  the  rights 
of  the  mortgagee  under  all  securities  held  as  collateral  to  the 
mortgage  debt,  and  shall  receive  full  assignment  and  transfer 
of  the  mortgage,  etc.,  applies  only  when  the  claim  that  no  liability 
existed  is  supported  by  legal  right.     (Id.) 

3.  AcnoN  on  Policy — Conflicting  Testimony— Findings  —  Appeal. 

In  an  action  upon  fire  insurance  policies  claimed  by  the  defend- 
ants to  have  been  canceled  by  vmtten  notices  sent  to  the  assured 
or  to  his  agent,  where  the  record  contains  testimony  from  which 
opposite  conclusions  may  logically  be  deduced,  the  findings  of  the 
jury  are  not  open  to  review  on  appeaL  (Cronenwett  T.  Iowa 
Underwriters  etc.,  571.) 

4.  Changs  in  Nomenclature  and  Management  of  Lessee  of 
Premises — Title  to  and  Possession  of  Property  not  Changed.— 
A  provision  in  a  policy  of  fire  insurance  that  the  company  shall 
not  be  liable  while  the  interest  in,  title  to,  or  possession  of  the 
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enbjeet  of  insurance  is  ebanged,  excepting  a  change  of  ocenpanej 
of  the  building  without  material  increase  of  hazard,  is  not  vio- 
lated hj  a  mere  change  after  the  issnanee  of  the  policy  in  the 
nomenclature  and  management  of  the  club,  which  was  occupying 
the  premises  under  lease  at  the  time  the  policy  was  issued.     (Id.) 

5.  New  Leasb  to  New  Manager  —  Title,  Interest,  ani>  Pos- 
session OF  Pbopebtt  not  Changed. — ^Where  the  insured  property 
at  the  time  of  the  issuance  of  the  policy  was  under  lease  to  the 
manager  of  an  automobile  eountry  dub  and  occupied  by  such 
club  at  the  time  as  a  club-house,  and  such  tenancy  was  known 
to  the  insurance  companies  and  acquiesced  in  by  them,  the  sub- 
sequent leasing  of  the  property  to  a  new  manager  at  the  time 
the  club  changed  its  name  did  not  constitute  a  change  in  title, 
interest,  and  legal  possession  of  the  property  within  the  meaning 
of  the  policy.     (Id.) 

I).  GoNsntuonoM  of  Insueanob  Pouoibs  —  Prevention  of  For- 
feitures.— ^Provisions  in  an  insurance  policy  are  always  construed 
so  as  to  prevent  a  forfeiture,  if  the  provisions  will  reasonably  ad- 
mit of  such  a  construction.     (Id.) 

7.  Aqenot  —  Ganoellation  of  Policy. — The  fact  that  an  agent 
is  employed  to  place  insurance  does  not  make  him  an  agent  to 
cancel  the  policy  on  behalf  of  the  owner  of  the  property.     (Id.) 

FOBFEITUBE.    See  Fire  Insurance,  6;  Life  Insurance,  2;  Unlawful 
Detainer,  2-4. 

FOKGEBY.    See  Criminal  Law,  7,  18. 

FBAUD. 

L  Deceit  —  AoQinsmoN  of  Property  Through  FkAuD  —  Partici- 
pation IN  Proceeds — ^Notioe— Liability. — One  who  participates 
with  others  in  the  receipts  from  the  sale  of  property  acquired 
through  fraud  and  deceit  practiced  upon  the  owner,  with  knowl- 
edge of  sufficient  of  the  false  representations  at  the  time  they 
are  made  to  put  any  prudent  person  on  inquiry,  but  who  does 
not  make  such  inquiry,  cannot  evade  responsibility  because  be 
may  not  have  been  present  when  all  the  false  or  fraudulent  statOi 
meats  were  made.     (Baden  v.  Furley,  13i.) 

S.  Laok  of  Knowledge  of  Fraui>— Lubiuty  to  Owner.— Wher% 
property  is  acquired  from  the  owner  through  fraud  and  de- 
ceit and  title  is  taken  in  the  name  of  one  not  a  party  to  the 
fraad,  but  the  latter  has  no  knowledge  or  notice  of  the  f randa- 
lent  transaction  and  does  not  participate  in  any  of  the  proceeds 
froan  the  subeequent  disposition  of  the  property,  he  eannot  be  held 
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liable  to  the  defrauded  owner  in  an  aetion  for  damages  beeanae 
of  the  frand.     (Id.) 

See   Appeal,   12,   20;    Criminal  Law,   17;   Deeds,   1;    Execution 
Sales,  2;  Mortgagee,  5;  Pleading,  11;  Saka^  9. 

FBAXJDTJLENT  CONVEYANCES. 

Pbocubino  Crxdit  upon  Apparent  Ownkbship  of  Pbopebtt— €on- 
VXTANGB  TO  Absknteb  Void.  —  Where  persons  apparently  the 
owners  of  a  dear  title  to  real  estate  procure  credit  upon  such 
apparent  ownership  as  a  matter  of  record  and  also  upon  their 
express  and  repeated  assertions  that  they  are  the  owners  of 
the  property  in  question,  which  assertions  are  made  for  the  pur- 
pose of  inducing  another  rendering  services  to  them  to  extend  to 
them  such  eredit,  and  haying  obtained  a  full  measure  of  such 
eredit  then  seek  to  avoid  liability  therefor  by  conveying  the 
property  to  a  person  absent  from  the  state  with  the~  apparent 
purpose  of  preventing  the  successful  assertion  of  their  creditor's 
right  to  recourse  to  said  property  for  the  payment  of  her  claim, 
such  transfer  wiU  be  set  aside.     (Hyde  ▼.  StockweU,  340.) 

GUAEANTY. 

1.  aobeklfxnt  oollatisal  to  i/kasx  —  pubohasb  of  fubnitubb  — 
Part  Patmsmt  bt  Lissob  —  Breach  bt  Lessib — Ezonxration 
OF  Guarantob. — ^Where  an  agreement  collateral  to  a  lease  and 
guaranty  provides  that  the  lessee  is  to  purchase  certain  furni- 
ture for  the  demised  premises,  at  not  to  exceed  a  given  cost,  one- 
half  of  the  cost  of  which,  not  to  exceed  one-half  of  the  sum  speci- 
fied, is  to  be  advanced  by  the  lessor,  and  that  upon  the  payment 
of  the  balance  of  the  purchase  price  by  the  lessee,  the  lessor  is 
to  be  given  a  mortgage  thereon  as  security  for  the  money  ad- 
vanced and  for  the  faithful  performance  of  the  covenants  of  the 
lease,  and  the  guarantor  of  the  performance  by  the  lessee  of  the 
covenants  of  the  lease  ia  thereupon  to  be  released  from  further 
liability,  such  guarantor  cannot  defeat  recovery  against  him  by 
the  lessor  on  the  ground  that  the  lessee  purchased  furniture  at  a 
cost  in  excess  of  the  amount  specified,  provided  the  lessor  paid  the 
maTJmum  amount  agreed  to  be  paid  by  him.  (Johnson  v.  Quinby, 
699.) 

2.  Knowiadgb  by  Lessor  of  Acts  of  Lbsseb — Guabantor  not 
Exonerated. — The  fact  that  such  purchase  of  furniture  in  excess 
of  the  specified  maximum  amount  was  without  the  knowledge  or 
consent  of  the  guarantor,  and  that  within  three  or  four  months 
thereafter  the  lessor,  knowing  that  the  total  purchase  price  had 
exceeded  the  limit  agreed  upon,  and  consenting  thereto,  paid  on 
acoount  of  the  purchase  price  the  sum  agreed  to  be  paid  by  him, 
did  not  exonerate  the  guarantor,  under  the  provisions  of  section 
2819  of  the  Civil  Code.     (Id.) 
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GUARDIAN  AND  WAED. 

1.  Rbsidknce  of   Ingomfxtint — IMdenc* — Findings  —  Appkai^  — 

Where,  in  a  proeeeding  for  the  appointment  of  a  guardian  of 
i  the  person  and  estate  of  an  incompetent  person,  the  evidence  is 
i  sharply  conflicting  as  to  the  residence  of  the  incompetent,  the 
'         appellate  court  is  bound  hy  the  conclusions  of  the  trial  Court. 

(In  re  Bundj,  466.) 

2.  Pbooeedino  for  AppoiNnocNT  OF  GuABDiAN  —  Allowancb  of 
Attobnet's  Feb. — ^In  a  proceeding  for  the  appointment  of  a 
guardian  of  the  person  and  estate  of  an  incompetent  person,  the 
allowance  of  an  attorney's  fee  to  the  petitioner  is  proper.     (Id.) 

8.  Bight  to  Trial  bt  Jury. — In  a  proceeding  for  the  appointment 
of  a  guardian  of  the  person  and  estate  of  a  person  claimed  to  be 
mentally  incompetent,  the  right  of  trial  by  jury  does  not  exist. 
(Id.) 

HABEAB  COBFUS. 

1.  Collateral  Attack  upon  Judgicent — JumisDionoN  Alone  Bb- 
yiEWABLE. — ^A  proceeding  on  habeas  carpus  involyee  a  collateral 
attack  upon  the  judgment  in  a  criminal  case,  where  the  prisoner 
thus  seeks  his  release  from  personal  restraint  after  judgment  of 
conyietion  and  sentence,  and  the  single  question  reviewable  and 
determinable  therein  is  one  of  jurisdiction.     (In  re  Todd,  496.) 

2.  Question  of  Jurisdiction  —  Judgment-roll  Alone  to  be  Con- 
sidered.— In  the  determination  in  such  case  of  the  question 
whether  a  judicial  tribunal  was  without  jurisdiction  of  the  subject 
matter  of  the  proceeding  thus  sought  to  be  reviewed  or  of  the 
person  of  the  party  whose  liberty  is  under  restraint  by  virtue  of 
such  proceeding,  or  whether  such  tribunal,  once  having  had  it,  had 
for  any  legal  reason  lost  jurisdiction  to  hear  the  proceeding  or  to 
pass  judgment  therein,  the  court  to  which  the  application  is  made 
is,  with  certain  exceptions,  limited  solely  to  the  eonsideration  of 
the  judgment-roll  or  record  of  the  action.     (Id.) 

8.  Scope  of  Beview — ETeceptions. — The  writ  of  habeas  corpus  may 
not  be  so  extended  in  its  scope  as  to  convert  it  practically  into  a 
writ  of  error.  A  person,  having  been  tried,  eonvieted,  and  sen- 
tenced, his  right  to  be  discharged  from  custody  must  appear  from 
or  on  the  face  of  the  judgment.     (Id.) 

4.  Insufficient  Apfucation. — ^Where  it  does  not  sufficiently  appear 

from  an  application  for  a  writ  of  habeas  carpus,  aside  from 
certain  legal  conclusions,  how,  or  in  what  manner,  it  is  claimed 
the  imprisonment  of  the  person  in  whose  behalf  the  writ  applied 
for  is  illegal,  the  application  will  be  denied.  (In  re  Williams, 
510.) 

5.  Previous  Presentation  of  Question  on  Appeal— Former  Ad- 
verse Decision  Final. — Where  the  precise  question  presented  by 
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HABEAS  COBPUS  (Continued). 

a  petition  foT  a  writ  of  hdbe€u  oorpua  has  been  eonsidered  on  an 
appeal  from  a  judgment  and  decided  adversely  to  the  petitioneri 
the  petition  will  be  denied.     (In  re  Booth,  660.) 

HEALTH  DEPABTMENT.    See  Quarantine,  1,  8. 

HIGHWAYS. 

Intersecting  Wat— Peopkb  Definition. — An  instruction  that  "By  the 
term  'intersection  of  public  highway'  is  meant  all  space  made  by 
the  junction  of  highways,  and  the  space  where  one  highway  comes 
into  another,  although  the  highways  do  not  cross,"  contains  a 
proper  definition  of  an  intersection  of  two  highways  or  an  inter- 
secting way  and  conforms  to  that  given  by  section  1,  subdivision 
14,  of  the  Motor  Vehicle  Act  (Lawrence  v.  Goodwill,  440.) 
See  Easements,  1;  Negligence,  47,  48,  61-53,  67. 

HOMESTEADS.    See  Deeds  of  Trust,  5,  7. 

HUSBAND  AND  WIFE. 

Oommunitt  Funds — Intebest  ot  Wife. — ^The  interest  which  the  wife 
has  in  community  funds  is  not  a  vested  interest,  but  a  mere  ex- 
pectancy.    (Lawrence  v.  Wilson,  690.) 
See  Appeal,  19;  Broker's  Commissions,  1;  Community  Property, 
1;    Criminal    Law,    4;    Deeds,    2;    Divorce,    3;    Pleading,    8; 
Trusts,  2,  4. 

INCOMPETENT  PERSONS.    See  Guardian  and  Ward,  1-8. 

INJUNCTION. 

1.  Soliciting  of  Patronage  of  Customirs  of  Laundet— Contempt 
Proceedings. — In  this  proceeding  in  mandamiM  to  compel  the 
superior  court  to  adjudge  a  certain  person  guilty  of  contempt 
for  the  violation  of  a  decree  granting  an  injunction  restraining 
him  from  soliciting  patronage  from  the  customers  of  the  peti- 
tioners residing  on  a  given  route,  he  having  entered  the  employ 
of  a  rival  concern,  the  appellate  court  could  not  say  that  there 
was  an  abuse  of  discretion  by  the  superior  court  in  deciding 
that  he  was  not  guilty  of  acts  constituting  a  violation  of  the 
injunction.  As  to  whether  or  not  there  was  a  violation  of  the  in- 
junction was  a  question  for  the  determination  of  the  superior 
court  upon  all  the  evidence  adduced  at  the  hearing  of  the  contempt 
proeeeding.     (Theodore  v.  Williams,  34.) 

fi.  Violation  of  Injunction — Insufficient  Acts — ^Right  to  Pursue 
Lawful  Calling. — To  hold  that  the  mere  driving  along  the 
streets  of  a  wagon  marked  with  the  name  of  the  rival  laundry 
and  himself  as  its  agent,  and  the  carrying  of  an  advertisement 
in  a  newspaper  stating  that  he  was  such  agent,  and   giving  his 
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phone  number,  conBtitnted  Tiolations  of  tbe  writ  restraining  him 
from  soliciting  the  patronage  of  the  customers  of  his  former  em- 
ployer, would  deprive  him  of  the  right  to  pursue  a  lawful  calling 
as  a  means  for  obtaining  a  livelihood,  which,  in  the  absence  of  a 
positive  covenant,  cannot  be  done.     (Id.) 
8.  Right  or  Customebs  to  Transixb  Patbonagx.— Patrons  of  the 
laundry  bv  which  he  was  formerly  employed  possessed  the  right 
to  transfei  their  patronage  to  the  laundry  by  which  he  was  subse- 
quently employed,  and  the  receiving  by  him  of  such  patronage  as 
the  agent  of  the  latter  laundry  did  not  constitute  a  violation  of 
the  injunction,  where  such  transfer  was  made  without  any  act  on 
his  part  which  could  induce  the  change.     (Id.) 
See  Contracts,  25;   Deeds,  5,  9;   Judgments,  7;   Publie  Utility 
DistrictSy  L 

INSPECTION.    See  Sales,  4. 

INSTRUCTIONa 

Construction    ov    Instbuotions  —  Isolated    Passages    not    Sever- 
able.— A  court,  in  charging  a  jury,  is  not  required  to  state  the 
case    hypothetically   in    any    one   instruction    or   embrace    therein 
all  the  conditions  or  qualifications  necessary  to  a  correct  statement 
of  the  law  governing  all  the  evidential  features  of  the  ease.    The 
instructions  must  be  considered  in  their  entirety,  and  if,  as  so  con- 
sidered, they  state  tbe  law  of  the  case  fairly  and  clearly,  then 
they  are,  as  a  whole,  unobjectionable,  even  though,  by  selecting 
isolated  passages  from  single  instructions,  they  may  in  some  re- 
spects   be    amenable   to    just    criticism.     (Lawrence   v.    Qoodwill, 
440.) 
See  Appeal,  28;  Criminal  Law,  1,  2,  10,   11,  14,  28,  39,  40; 
Highways,  1;  Juvenile  Court  Aet,  2;  Landlord  and  Tenant,  1; 
Life  Insurance,  9;  Negligence,  3,  7,  10,  12,  26,  44-47,  59. 

INSURANCE.    See  Aeddent  Insurance;  3*ire  Xnturanee;  Life  liisiir> 


INTEREST.    See  Coittraets,  8S. 

INTERPLEADER.    See  Judgments,  4,  7. 

INTOXICATING  LIQUORa    See  Leasee  IS. 

IRRIGATION  DISTRICTS. 

1.  Ibbioation  Distbict  not  Municipal  CObpobation  —  Divisiok  of 
Permissible. — An  irrigation  district  organized  under  the  laws 
of  the  state  of  California  is  not  a  municipal  corporation;  and 
the  faci   that  all  of  such  a  district  is  not  included  within  a  pro- 
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IBRIGATION  DISTRICTS  (CoDtinued). 

posed  public  utility  district  does  not  affect  the  legality  of  tli« 
organization  of  the  latter  district  (Randolph  y.  County  of 
Stanislaus,  322.) 
2.  Bonds — Statutb  of  Limitations. — The  right  to  recoTcr  the  amount 
of  either  principal  or  interest  coupons  on  irrigation  district  bonds 
issued  under  the  Wright  Act  of  1887  is  barred  by  the  statute  of 
limitations  after  the  lapse  of  four  years  from  the  date  such 
coupons  became  payable.  (Curtis  y.  Rialto  Irr.  Dist.,  738.) 
See  Public  Utility  Districts,  2. 

JOINT  TENANCY.    See  Deeds,  2. 

JUDGMENT-ROIiL.    See  Appeal,  9,  14;  Habeas  Corpus,  2. 

JUDGMENTa 

L  SuPEBSEDKAS — Satisfaction  or  Judgment— Obdee  Setting  Aside 
— Appeal — Stat  of  Proceedings. — On  an  appeal  from  an  order 
setting  aside  a  satisfaction  of  judgment,  the  remedy  of  8uperaede<u 
cannot  be  invoked  to  stay  proceedings  upon  the  judgment.  (Taylor 
▼.  Superior  Court,  23.) 

2.  PowiB  of  Appellate  Coubt  to  Stat  Levt.— The  appellate  court 
is  without  power  to  stay  the  levy  of  an  execution  upon  a  judg- 
ment where  there  is  no  appeal  from  the  judgment  before  them. 
(M.) 

8.  Proper  Procedure  to  Stat  Levt. — Where  on  an  appeal  from 
an  order  setting  aside  a  satisfaction  of  judgment  it  is  desired  to 
stay  proceedings  upon  the  judgment,  the  appellants  should  either 
make  an  application  to  the  court  in  which  the  action  is  pending 
for  a  stay  of  proceedings  upon  the  judgment  on  the  ground  that 
the  effect  of  the  appeal  is  of  itself  to  stay  the  operation  of  the 
order,  or,  if  the  court  refuses  to  grant  that  relief,  then  to  begin 
some  appropriate  action  to  enjoin  the  execution  of  the  judgment 
upon  the  ground  that  as  a  matter  of  law  tho  execution  of  the 
judgment  has  been  stayed  by  virtue  of  section  949  of  the  Code 
of  Civil  Procedure.     (Id.) 

i.  OOLLEGTION  BT  SUCCESSFUL  PARTT — EFFECT  OF  SUBSEQUENT  RE- 
VERSAL.— ^Where  the  claimant  in  an  interpleader  action,  after  the 
securing  of  judgment  in  his  favor  and  after  a  stay  of  execution 
has  expired,  but  before  an  appeal  is  taken,  secures  payment  of  the 
money  which  has  been  deposited  with  the  clerk  of  the  court,  such 
payment  is  legal,  and  the  subsequent  reversal  of  the  judgment 
does  not  have  a  retrospective  operation  so  as  to  void  that  which 
was  lawful  when  done.     (Garrett  v.  Jensen,  99.) 

5.  MoMST  NOT  Trust  Fund  Until  Reversal  —  Status  of  Monet 
Received  bt  Third  Partt^ — In  such  case  the  money  is  not  held 
by  the  claimant  as  a  trust  fund  or  stamped  with  the  character 
of  a  trust  until  the  judgment  is  reversed  by  the  appellate  court, 
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and  a  third  person  who  receives  a  part  of  the  money  prior  to 
ancli  time  does  not  hold  it  as  a  trust  fund  In  favor  of  the  appel- 
lant    (Id.) 

6.  BEVEBSAL    of    JuDOMKNT  —  ObLXGATION    to    BEPAT  —  JnSTiriCATIOH 

fOB  OoLUEOTiON. — On  the  reversal  of  an  erroneous  judgment,  but 
not  before,  the  law  raises  an  obligation  on  the  part  of  any 
party  to  the  action  who  may  have  received  the  benefit  of  the  judg- 
ment to  make  restitution  to  the  other  party  for  what  the  latter 
has  lost  Until  the  reversal,  the  party  who  may  have  received 
satisf action  under  the  erroneous  judgment  may  justify  under  it 
and  under  an  execution  issued  thereon,  for  the  erroneous  judgment 
is  the  act  of  the  court.     (Id.) 

7.  Action  to  Becovkb  Monet — Bight  to  Injonction  ob  Bestbain- 

INO  Obdeb. — In  a  subsequent  action  brought  to  recover  the 
money  thus  paid  to  the  claimant  in  the  interpleader  action  under 
the  judgment  in  his  favor  prior  to  the  reversal  of  such  judgment 
on  appeal,  an  injunction  or  restraining  order  will  not  be  issued 
against  a  third  party  to  whom  a  portion  of  such  money  was  paid 
prior  to  the  reversal  of  the  judgment  in  the  absence  of  an  allega- 
tion that  such  third  party  has  threatened  to  take  or  receive  more 
of  the  money.  An  injunction  against  the  party  who  received  the 
money  under  the  erroneous  judgment  is  sufficient  to  protect  the 
plaintiff's  rights  in  the  unexpended  portion  of  the  money.     (Id.) 

8.  Motion  to  Set  Aside— Pbooeedino  Undeb  Land  Title  Law  — 

SumciENCY  OF  Appidavit  of  Mebits. — Upon  a  motion  to  set 
aside  a  judgment  obtained  in  a  proceeding  commenced  under 
the  provisions  of  the  land  title  law  adopted  by  the  initiative 
method  at  the  general  election  of  November  3,  1914,  and  in  which 
the  petitioner  sets  forth  in  his  petition  that  his  title  was  acquired 
by  two  certain  tax  deeds,  a  sufficient  affidavit  of  merits  is  pre- 
sented where  the  defendant  states  in  her  affidavit  that  she  "has 
fully  and  completely  stated  all  the  facts  of  the  case  to  her 
eounsel  .  .  .  and  that  she  has  been  informed  that  she  has  a  full 
and  complete  defense  to  said  action,*'  and  points  out  some  of  the 
alleged  defects  in  petitioner's  tax  deeds,  and  the  affidavit  of  her 
attorney  recites  that  he  "has  examined  the  tax  deeds  and  pro- 
eeedings  leading  up  to  the  issuing  of  the  tax  deeds  upon  which 
plaintiff's  action  is  based,  and  finds  that  there  are  numerous 
Irregularities  in  the  proceedings,  making  said  deeds  and  the  pro- 
eeedings  therein  void  from  the  beginning.  That  he  has  advised 
defendant  .  .  .  that  she  has  a  good  and  complete  defense  to  the 
action  of  plaintiff  herein  upon  the  merits  thereof,"  and  that 
the  defendant  "is  the  owner  in  fee  and  record  owner  of  said 
property  subject  only  to  the  alleged  claims  of  said  tax  deed, 
which  are  roid."     (Beggs  v.  Biordan,  280.) 
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JUDGMENTS  (Gontinxiad). 
0.  Total  of  Itkmb  Lbft  Blank— Evfiot  or.— A  Judgment  which 
specifically  sett  forth  the  several  amounts  due  from  the  defend- 
ants is  not  indefinite  and  uncertain  because  the  total  of  the  re- 
spectiye  sums  is  not  computed  and  entered  therein,  but  is  left 
bhuJL     (Pacific  Mut.  life  Ins.  Co.  y.  Hansen,  463.) 

10.  JXTDOMENT  LESS  THAN   GOMPUTiD  —  Appial.— On  appeal  the  de- 
fendant cannot  complain  that  the  judgment  of  the  trial  court  in 
favor  of  the  plaintiff  was  for  less  than  on  its  computation  it 
might  have  been.     (McPherson  v.  Milling  Co.,  491.) 
Bee  Appeal,  5,  6,  11,  12;  Constitutional  Law,  1;   Corporations, 
4;    Criminal  Law,   28,    29,   43;    Default,   4;    Divorce,   2,   3; 
Easements,  8;  Execution  Sales,  1;  Habeas  Corpus,  1;   Land- 
lord and  Tenant,  11,12;  Negligence,  89;  Parties,  8,  4;  Vendor 
and  Vendee,  !• 

JUDICIAL  NOTICE.    See  Publie  OfBcen^  i. 

JUEIES  AND  JTJROBa 

OOLLECnVX    ElZAMXNATION    OP   JUBOBS    BT   JUDeS   WHKN    NOT    EBBOB. — 

The  trial  court  does  not  commit  error  by  examining  the  jurors 
collectively  respecting  their  general  qualifications,  in  order  to  ex- 
pedite the  trial,  where  on  re-examination  bj  counsel  much  liberal- 
ity is  permitted,  both  as  to  the  matters  covered  in  the  examination 
by  the  court  and  all  other  matters  bearing  on  the  qualifications  of 
the  several  jurors.  (Owens  T.  W.  J.  Burt  Motor  €^.,  645.) 
See  Negligence,  64. 

JURISDICTION. 

L  VOLUNTABT     SUBMISSION     TO  —  WAIVIB     OP     OBJXOTION.— WhCTS     B 

resident  of  another  state,  defendant  in  an  action  to  compel  an 
accounting  for  certain  moneys  alleged  to  constitute  a  part  of  the 
assets  of  a  g^iven  estate,  voluntarily  submits  to  the  jurisdiction  of 
a  court  of  this  state  and  answers  to  the  merits  and,  without  ob- 
jection, goes  to  trial,  he  may  not  thereafter  on  appeal,  following 
an  adverse  judgment,  didm  that  he  is  a  resident  of  another  state 
and  that  the  court  of  this  state  is  without  jurisdiction.  (Beed 
V.  HoUister,  533.) 

8.  LooATioN  OF  Subject  Mattkb  in  Fobeign  Statb — E!moT  on 
JuBiSBicnoN. — The  fact  that  the  funds  or  credits  for  which  such 
accounting  is  sought  are  beyond  the  territorial  jurisdiction  of  the 
courts  of  this  state  would  not  necessarily  aifect  their  jurisdiction; 
but,  if  ancillary  letters  of  administration  upon  the  estate  have 
been  issued  in  the  state  in  which  the  funds  or  credits  are  lo* 
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eated,  the  courts  of  this  state  would  decline  to  take  jurisdiction 
over  funds  properly  payable  to  such  foreign  administrator.     (Id.) 
See  Appearance,!;  Default,  4;  Dismissal^  1 ;  Diyorce,  3;  Habeas 
Corpus,  1,  2;  Judgments,  2;  Nuisances,  2;  Streets,  2;  Super- 
sedeas, 1;  Workmen's  Compensation  Act,  !• 

JT7BY  TBIALS.    See  Guardian  and  Ward,  8. 

JTJYENILE  COTJBT  ACT. 

1.  Violation  of  Section  21— Evidsnci.— In  this  prosecution  for  a 
violation  of  section  21  of  the  juvenile  court  law,  the  testimony 
of  the  complaining  witness,  while  such  as  might  be  expected  to 
have  been  given  by  a  person  of  immature  and  feeble  intellect, 
was  not  so  inherently  improbable  as  to  justify  the  reversal  of 
the  case  upon  that  ground  by  the  appellate  court,  the  jury  who 
saw  her  and  heard  her  story  having  believed  her  and  rendered 
their  verdict  accordingly.     (People  v.  Young,  279.) 

2.  SumciXNCT  or  Instbuction. — In  a  prosecution  for  a  violation 
of  section  21  of  the  juvenile  court  law,  an  instruction  which, 
after  stating  that  the  defendant  is  charged  with  a  violation  of 
said  section,  quotes  such  section  in  full,  and  also  quotes  the 
portion  of  section  1  of  that  law  eontained  in  subdivision  11 
thereof,  which  provides  that  the  hiw  shall  be  given  application 
to  any  person  under  the  age  of  twenty-one  years  ''who  is  leading, 
or  from  any  cause  is  in  danger  of  leading,  an  idle,  dissolute  or 
immoral  life,**  is  sufficient  to  inform  the  jury  that  if  they  find 
the  defendant  committed  the  acts  with  which  he  stands  charged 
in  the  information,  he  should  be  found  guilty  of  a  violation  of 
said  provisions  of  the  law.     (Id.) 

KIDNAPINa.    See  Criminal  Law,  44. 

LACHE&    See  Public  Officers,  6;  Vendor  and  Vendee,  12. 

LANDLOED  AND  TENANT. 
1.  Action  vob  Bent— Use  of  Pbxmisbs  by  Poutioal  Obganization-* 

NONOOMPUANOB    WiTH     PUBITT    OF     ELECTIONS     LAW — ^EBBONBOUS 

iNflrrBUonoN. — In  an  action  against  an  individual  to  recover  rent 
for  the  use  of  certain  premises,  it  is  error  to  direct  the  jury  to 
return  a  verdict  in  favor  of  the  defendant  on  the  theory  that  the 
premises  were  rented  for  the  use  of  a  polilical  organization  and 
that  the  plaintiff  had  failed  to  present  a  claim  to  the  candidate 
within  ten  days  of  the  date  of  the  election  as  required  by  the 
purity  of  elections  law,  where  there  is  evidence  which ,  if  believed 
by  the  jury,  would  warrant  a  finding  that  the  political  organiza* 
tioB  occupied   the  premises  solely   under   the  authority   and   per- 
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miasion  of  the  defendant^  and  that  the  defendant's  lease  from  the 
plaintiff  was  a  general  lease  haying  no  relation  to  any  candidate 
or  election  eommittee.     (Lnckenbach  ▼.  Lissner,  875.) 

2.  BEBA.OH  OF  Covenant  bt  Tenant— Biqbt  to  Eyiot.— In  the  ab- 
eenee  of  statutory  provision,  the  breach  of  an  independent  covenant 
made  by  the  tenant  vrill  not  justify  the  eviction  of  the  latter, 
unless  the  lease  contains  a  stipulation  to  that  effect.  (Elichange 
Securities  Oo.  v.  Bossini,  583.) 

8.  Bbkagh  bt  Lani>u)bi>— Bight  or  Tknant  to  TntinNATi  Lbasx. — 
Where  there  is  no  statutory  regulation  on  the  subject,  the  breach 
of  a  like  covenant  on  the  part  of  the  landlord  vnll  no't  warrant 
the  tenant  in  terminating  the  lease  and  refusing  to  pay  the  rent 
called  for  thereby,  in  the  absence  of  a  stipulation  in  the  lease  to 
that  effect     (Id.) 

4.  Oftion  to  Pubohasb — Buagh  bt  Lbssob  —  Bioht  or  Lessxb 
TO  Abandon  PBBiiisss. — ^A  covenant  in  a  lease,  whereby  the  lessor 
agrees  that  if,  during  the  term  of  the  lease,  she  should  receive 
a  bona  fide  offer  for  the  purchase  of  the  proper^  and  desire  to 
accept  such  offer  and  sell  the  property,  such  facts  should  be  com- 
municated to  the  lessees,  who  are,  for  a  period  of  ten  days  from 
the  service  of  such  notice,  given  the  option  to  purchase  the  leased 
property  at  the  price  and  upon  the  terms  contained  in  the  offer 
so  received  by  the  lessor,  is  in  its  nature  independent  and  not 
a  condition  precedent  to  the  payment  of  the  rent  by  the  lessees; 
and  where  the  lease  contains  no  stipulation  that  upon  a  breach 
thereof  the  tenants  may  at  their  option  abandon  the  premises  and 
terminate  the  lease,  they  are  not  absolved  from  the  obligation  to 
pay  the  rent  reserved  therein  upon  a  breach  thereof  by  the  lessor. 
(Id.) 

5.  Bbsebyation  or  Basembnt— Lease  or  to  Oabpentebs — ^Distubb- 
ANCE  or  Tenants — Evidencb  or  III  Will. — ^Where  the  lessor 
reserves  the  basement  of  the  leased  premises,  he  has  a  right  to 
lease  the  same  to  a  firm  of  carpenters,  and  his  act  in  so  doing, 
and  the  consequences  of  said  act  in  the  later  disturbance  of  the 
subtenants  of  the  lessee  of  the  remainder  of  the  building  by  the 
noise  of  the  machinery  incident  to  the  conduct  of  the  shop,  cannot 
be  attributable  to  or  furnish  any  proof  of  IB  will  on  the  part  of 
the  lessor  toward  his  said  lessee  where  there  is  no  evidence  to 
show  that  at  the  time  of  the  letting  and  use  of  said  basement  as 
aforesaid  the  lessor  was  in  anywise  dissatisfied  with  his  tenant  or 
with  the  terms  of  his  lease.     (Black  v.  Knight,  756.) 

6.  Sublease  or  Building  at  Ingbbasbd  Bbntal — Statements  bt 
Lessob  —  iNsumciENT  AS  EVIDENCE  or  Malice. — A  statement 
by  a  lessor,  made  upon  learning  that  the  lessee  had  made  a  sub- 
lease of  the  premises  at  a  rental  much  in  excess  of  that  which  he 
was  receiving,   that  ''You   ought  to   divide  the  profits  with   me," 
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is  not  sufficient  to  rapport  a  charge  of  maHee  on  the  part  of  raeh 
lessor  against  his  tenant,  or  to  snpplj  a  reason  based  on  ill  will 
for  the  institution  of  a  wrongful  action  in  unlawful  detainer 
against  him.     (Id.) 

7.  OVSBTURBS    TO    SXTBLESSEB    TO    LBA.S1S    DlSSCT  —  NOT    EVIDENCB    OF 

Malice. — Malice  Is  not  shown  hj  the  faet  that  the  lessor,  after  the 
commencement  of  an  action  in  unlawful  detainer  against  his  lessee, 
made  overtures  to  the  subtenant  to  take  a  direct  lease  from  him 
at  the  same  rental  agreed  to  be  paid  l^  her  under  her  contract 
with  the  lessee.     (Id.) 

8.  PSOSECTTTION    OF   CAUSELESS    AcnON — WHEN    EYIDENCS   OF   MAUCE. 

Out  of  the  commencement  and  prosecution  of  a  causeless  action 
by  one  person  against  another  the  presumption  of  malice  may 
arise  from  proof  of  the  fact  of  a  want  of  probable  cause  for  the 
institution  of  snch  action.     (Id.) 

9.  Probable  Cause  —  What  Constitutes. — ^Probable  cause  for  the 
institution  of  an  action  does  not  mean  legal  cause  therefor,  but 
onlj  an  honest  suspicion  or  belief  on  the  part  of  the  instigator 
thereof,  founded  upon  facts  sufficiently  strong  to  warrant  a  reason* 
able  man  in  believing  that  such  action  Is  proper.     (Id.) 

10.  Pbobable  Cause  fob  Commencement  of  Action  —  Advice  of 
Counsel. — Where  a  lessor  in  good  faith  lays  all  the  facts  upon 

I  which  he  relies  before  his  attorney,  and  is  advised  by  the  latter 
that  he  has  a  good  cause  of  action  in  unlawful  detainer  against 
his  tenant,  he  has  probable  cause  for  the  commencement  of  raeh 
an  action.     (Id.) 

IL  Bbgovert  of  Judgment  nr  Tbul  Coubt — Pbbsumptiok  of 
Pbobabt^e  Cause— Bevebsal  of  Judgment  on  Appeal. — The  fact 
that  the  plaintiif  in  such  action  recovered  judgment  in  his  favor 
upon  the  trial  of  the  action  entitled  him,  upon  the  trial  of  a  rab- 
sequent  action  against  him,  to  the  full  benefit  of  the  preramptiok 
of  the  exislenee  of  probable  cause  for  the  institution  of  his  said 
former  action;  and  the  fact  that  rach  judgment  was  reversed  upon 
appeal  did  not  suffice  to  deprive  him  of  the  benefit  of  that  pre- 
sumption.    (Id.) 

12.  Dismissal  of  Action  Following  Advebsb  Decision  on  Ap- 
peal—Pbesumption  OF  Pbobable  Cause  hot  Ovebthbown. — 
Where  the  decision  of  the  appellate  court,  upon  the  reversal  of  a 
judgment  of  the  trial  court  in  favor  of  the  plaintiff,  is  such  as  to 
render  impossible  the  further  raccessful  prosecution  of  the  cause 
on  the  part  of  the  plaintiff  in  the  trial  court,  his  dismissal  of  the 
action  cannot  be  held  to  be  rach  a  voluntary  abandonment  of  his 
ease  as  to  give  rise  to  the  preramption  of  rach  want  of  probable 
cause  in  its  inception  as  would  either  suffice  to  show  malice  or  to 
overthrow  the  presumption  as  to  the  existence  of  probable  cauae 
whieh  was  laiied  bj  the  original  judgment  in  his  favor,    (Id.) 
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'LAND  TITLE  ACT.    See  JndgmentSi  8. 
»I4AW.    8ee  Negligenee^  49. 

LEASES. 

1.  Bight  or  Pubohaskb  to  Deicand  Possession— Bbasonabls  Eobk- 
GXSB  09  Option. — In  this  action  to  recover  possession  of  certain 
fanning  land  held  bj  defendant  under  a  lease  which  provided, 
in  effect,  that  if  the  land  was  sold  before  expiration  of  the 
lease,  the  purchaser  should  have  the  option  to  take  possession  within 
a  reasonable  time  after  his  purchase,  the  property  having  been  pur- 
chased bj  plaintiff  during  the  latter  part  of  January,  a  de- 
mand by  him  for  possession  made  during  the  early  part  of  April 
was,  in  view  of  the  knowledge  of  defendant  with  reference  to  the 
purchase  by  plaintiff  and  the  small  amount  of  work  done  by  de- 
fendant in  preparation  for  the  coming  season,  within  a  reasonable 
time.     (McYitty  v.  Flentge,  426.) 

5.  Obal  Agbeement — Subsequent  Execution  of  Written   Instru- 

ment—Vauditt— Date  Effective. — ^Where  an  oral  lease  of  a 
■team  shovel  for  one  year  from  date  is  agreed  upon,  and  there- 
after  on  the  same  day  a  written  instrument,  embodying  the 
terms  of  the  oral  lease  as  well  as  an  option  to  purchase,  is  ex- 
ecuted by  the  lessor,  but  such  instrument  is  not  executed  by  the 
lessee  until  more  than  two  months  later,  such  instrument  is  valid 
and  enforceable  as  a  lease  made  on  the  date  of  the  original  oral 
agreement.     (Acton  Bock  Co.  v.  Lone  Pine  Co.,  597.) 

8.  Betrospective  Operation. — ^A  lease,  as  to  its  commencement,  may 
operate  retrospectively  from  the  date  of  its  execution,  as  well 
as  prospectively,  and  render  the  lessee  liable  for  the  agreed  rent 
from  the  date  therein  specified.     (Id.) 

4.  Deuvert  **P.  O.  B." — Compliance  With  Agreement.  —  Where 
the  lease  of  a  steam  shovel  provides  that  such  shovel  shall  be  de- 
livered to  the  lessee  at  the  commencement  of  the  term  "f.  o.  b." 
ears  at  a  designated  railroad  station,  and  the  shovel  at  that  time 
is  at  the  designated  station  standing  upon  its  own  trucks  on  a 
siding  ready  to  be  coupled  to  a  train,  delivery  by  the  lessor  is 
complete.     (Id.) 

6.  Where  Notice  of  Deuveet  Unnecessary.  —  Where  the  lessee 
knew  that  the  shovel  was  at  the  point  designated,  resting  on  its 
trucks,  in  a  condition  to  be  hauled  by  the  railroad  company  to 
any  point  of  destination  that  it  might  desire,  and  without  any 
expense  whatever  to  it  other  than  the  freight  which  it  had  agreed 
to  pay,  it  was  not  necessary  for  the  lessor  to  give  it  any  spedal 
notice  of  delivery.     (Id.) 

6.  Scope,  Purpose,  and  Effect — Instrument  to  be  Construed  as 
▲  Whole. — The  scope,  purpose,  and  effect  of  a  lease  most  be 
44  0«l.  App.— 64 
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determined  from  a  eonsideration  of  it  as  a  whole,  rather  than 
hy  a  resort  to  any  individual  clanse  thereof,  and  sueh  eonstrue- 
tion  must  be  placed  upon  it  as  will  render  all  its  clauses  har- 
monious and  consistent.     (Lang  y.  Pacific  Brewing  dtc.  Co.,  618.) 

7.  Conformity  to  Iktentions  oi»  Pasties — ^Befe&bncx  to  Prsvious 
Agreements. — ^A  lease  must  be  given  such  an  interpretation  as 
will  maJce  it  effective  in  conformitj  with  the  intention  of  the 
parties;  and  if  its  terms  are  in  any  waj  ambiguous  or  uncertain, 
it  must  be  interpreted  in  the  sense  in  which  the  lessee  believed  at 
the  time  of  making  it  that  the  lessor  understood  it.  If  necessary 
for  a  full  understanding  of  its  terms,  it  should  be  read  in  the 
light  of  the  previous  agreement  out  of  which  it  arose,  in  order, 
if  practicable,  to  give  effect  to  the  actual  understanding  and 
agreement  of  the  parties.     (Id.) 

8.  Construction  to  Make  Sense. — Words  and  sentences  in  a  lease 
should  be  construed  to  make  sense  and  reason.     (Id.) 

8%.  Parol  Evidence  Admis83le. — ^Parol  evidence  is  admissible 
for  the  purpose  of  enabling  the  court  to  ascertain  whether  or  not 
the  principles  of  law  embodied  in  the  sections  of  the  Civil  Code 
relating  to  the  construction  and  interpretation  of  contracts  are 
pertinent  and  applicable  to  the  facts  of  any  particular  ease. 
(IcL) 

9.  Action  vor  Damages  for  Breach  —  Term  Contemplated  —  Evi- 
dence.— In  this  action  for  damages  for  breach  of  a  lease  under 
which  the  lessors  agreed  to  erect  a  building  and  let  it  to  the 
lessee  for  the  term  of  ten  years,  conuneneing  on  a  given  date, 
and  which  provided  further  that  in  the  event  of  the  inability  of 
the  lessors  to  deliver  possession  at  the  time  agreed,  they  should 
not  be  liable  for  any  damage  thereby,  and  the  lessee  would  not 
be  liable  for  rent  until  possession  could  be  delivered,  but  that 
"the  terms  of  the  lease  shall  be  correspondingly  extended,"  the 
evidence  as  to  the  conversations  had  during  the  negotiations  prior 
to  the  signing  of  the  lease,  but  after  it  had  been  prepared,  showed 
that  the  parties  had  in  mind  an  arrangement  by  which  the  term  of 
the  lessee's  occupation  of  the  premises  should  cover  a  period  of 
ten  years  from  and  after  the  date  on  which  it  entered  into  pos- 
session.    (Id.) 

10.  Execution  by  Oorpobation— Ratifioation  of  Acts  of  Agent. — 
Where  the  officers  of  a  corporation  execute  a  lease  negotiated  by 
one  acting  as  its  agent,  and  in  whose  hands  it  left  the  entire 
matter,  and  thereafter  it  enters  into  possession  of  the  leased 
premises  and  retains  the  benefits  of  the  lease,  it  cannot  there- 
after urge  that  it  is  only  bound  by  the  provisions  of  the  lease 
to  the  extent  that  such  agent  possessed  authority  to  contract 
ia  its  behalf.    By  claiming  the  right  to  enjoy  the  fruits  of  the 
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lease,  with  full  knowledge  of  its  termfl,  made  and  assented  to  by 
Bneh  agent,  it  ratified  the  lease  and  assumed  its  burdens.     (Id.) 

11.  Meaning  of  Word  "Term."— While  the  word  "term,"  in  instru- 
ments affecting  real  property,  may  relate  to  the  estate  of  the 
lessee,  it  also  refers  to  the  time  during  whieh  the  estate  may  be 
enjoyed;  and  whether  the  one  sense  or  the  other  is  to  be  attached 
to  the  form  of  expression  depends  upon  the  eonstruction  of  the 
instrument   containing    it.     (Id.) 

12.  Landlord  Jlnd  Tenant — ^Action  fob  Bent— Judgment  in  Previous 
Action — ^Insuffigixnt  Plea  in  Abatement. — In  an  action  to 
recover  the  rent  for  certain  months  alleged  to  have  accrued  under 
the  terms  of  a  written  lease  the  tenant  is  not  entitled  to  an  abate- 
ment of  the  action  pending  the  final  determination  upon  appeal 
of  a  previous  action  by  the  lessor  to  recover  the  rent  alleged  to 
have  accrued  under  such  lease  during  previous  months,  in  which 
action  the  trial  court  determined  that  the  lessor  was  entitled  to 
receive  a  smaller  sum  than  that  specified  in  the  lease,  which  sum 
it  found  was  the  reasonable  value  of  the  demised  premises,  where 
the  question  of  the  modification  of  the  lease  was  not  involved  in 
such  previous  action.     (Security  Trust  etc.  Bk.  v.  Claussen,  730.) 

18.  Disagreement  as  to  Rental  Value— Determination  bt  (}ourt. 
Where  a  lease  provides  that  if,  by  reason  of  the  happening 
of  a  certain  event,  the  rental  value  of  the  demised  premises 
shall  become  less  than  the  monthly  rental  specified  in  the  lease, 
the  lessor  "will  grant  such  reduction  on  said  rent  as  she  may  deem 
proper  at  that  time,**  but  no  method  is  specified  therein  by  which 
the  question  of  the  impairment  of  the  tenancy  may  be  ascertained, 
other  than  leaving  it  to  the  lessor,  and  upon  the  happening  of 
sueh  event  the  parties  are  unable  to  agree,  the  subject,  under 
proper  allegations  in  the  nature  of  an  equitable  action,  may  be 
submitted  to  the  court  and  its  determination  will  constitute  the 
lessee's  liability  under  the  terms  of  the  lease  as  though  originally 
written   therein.     (Id.) 

14.  Landlord  and  Tenant  —  Use  of  Premises  —  Oonstruotion  of 
Lease. — A  provision  in  a  lease  that  the  demised  premises  are  to 
be  "used  for  the  purpose  of  conducting  and  carrying  on  the  busi- 
ness pertaining  to  a  general  retail  liquor  establishment"  is  permis- 
sive, rather  than  restrictive,  and  the  lessee  is  not  limited  in  the 
use  thereof  to  conducting  a  liquor  business,  but  might  carry  on  any 
lawful  business  therein.  (Security  Trust  ete.  Bk.  ▼.  Claussen, 
735.) 

16.  Specific  Use  of  Premises  Prevented  bt  Law  —  Eviction. — 
The  passage  of  an  ordinance  rendering  it  impossible  for  the  lessee 
to  conduct  a  retail  liquor  business  on  the  demised  premises  does  not 
eomrtitute  an  evietion,  a  provision  in  the  lease  that  the  premises 
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are  to  be  "used  for  the  purpose  of  eondneting  and  earxying  on  the 
business  pertaining  to  a  general  retail  Mquor  eetabliahment"  not 
being  restrictive  to  that  character  of  buainesB.     (Id.) 

16.  Action    fob   Bent  —  Reasonaslb   Valitx   of   Pbbmisxs  —  Plsai>- 
IKG — Eyidenok. — 'Where  a  lease  provides  that  should  the  city  be 
voted  dry  and  all  retail  liquor  establishments  abolished  and  that  by 
reason  of  such  fact  the  rental  value  of  the  premises  should  be  im- 
paired, the  lessor  will  grant  sueh  reduction  on  the  rent  as  she  may 
deem  proper,  and  such  an  ordinance  is  passed,  but  in  an  action  by 
the  lessor  to  recover  the  rent  specified  in  the  lease  the  lessee  does 
not  claim  or  allege  in  his  answer  that  the  rental  value  of  the  prop- 
erty is  less  than  the  amount  specified  in  the  lease,  evidence  as  to 
the  reasonable   rental   value   of  the  premises  is  not   admissible. 
(Id.) 
See   Contracts,   1,   16;    Fire   Insurance,   1,   4;   Guaranty,   1,   2; 
Landlord   and   Tenant,   1-5;    Negligence,   13;    Sales,   6;    Un- 
lawful Detainer,  1,  2. 

LIENS.    See  Estrays,  2;  Mechanics'  Liensi 

LIFE  INSURANCE. 
L  GONTUGTINO   Pbovisions  —  C0N8TBUGTION    Of   PoLiCT. — Conflicting 
provisions  in  a  contract  of  life  insurance  are  to  be  strictly  con- 
strued against  the  insurance  company  and  in  favor  of  the  insured. 
(Faris  ▼•  American  Nat.  Assur.  Co.,  48.) 

8.  CoNrLioTiNG  Provisions  as  to  Eabnkd  Pbemium  —  OoI/Lectiom 
ov  NoTB  ArrxB  Matxtbity — ^Waivkk  of  Fobfeitusc. — ^Where  a  note 
payable  sixty  days  after  date  given  for  the  first  annual  premium 
of  a  life  insurance  policy  provides  that  if  the  note  is  not 
paid  at  maturity,  the  policy  and  all  rights  secured  thereby  shall 
terminate  and  said  policy  shall  become  null  and  void,  but  the  full 
amount  of  the  premium  on  said  policy  shaU  be  considered  as  the 
•amed  premium  thereon,  while  said  policy  is  in  force,  and  the 
application  for  the  policy  provides  that  such  part  of  the  premium 
as  may  have  been  paid  in  cash  shall  be  retained  by  the  company 
as  earned  premium  for  the  term  ending  with  the  maturity  of  the 
note — and  there  is  paid  in  cash  $28.03,  whereas  the  full  amount 
of  the  premium  is  $84.09 — the  two  provisions  are  hopelessly  in 
conflict,  and  if  the  note  is  not  paid  at  maturity,  the  collection  of 
the  note  thereafter  by  the  insurance  company  waives  the  forfeiture. 
(Id.) 

8.  FoBFEiTURx  Clause  —  Biqht  of  Waiver. — ^A  forfeiture  provi- 
sion of  a  contract  which  is  solely  for  the  benefit  of  the  insurW 
may  be  waived  by  the  company  if  it  chooses  to  do  so.     (Id<> 
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LIFE  INSUBANGE   (Gontiiiaed). 

4.  Bbcoonition  of  Continuid  Validity  of  Policy  —  Waiver  of 
FosFKiTDSE  Provision. — A  provision  in  a  life  insurance  policy 
that  th«  insurance  shall  ipso  facto  cease  and  determine  upon  the 
default  of  the  insured  is  waived  if  the  insurance  company,  after 
knowledge  of  default,  enters  into  negotiations  or  transactions  with 
the  assured  which  recognize  the  eontinned  validity  of  the  policy, 
and  treats  it  as  still  in  force.  (Id.) 
6.  AcnoN  ON  PouoY — EviDiNCX. — In  this  action  to  recover  the 
amount  of  a  life  insurance  policy,  the  correspondence  between  the 
insurance  company  and  the  insured,  with  reference  to  the  payment 
of  a  past-due  promissory  note  given  for  the  first  annual  premium, 
was  intended  and  amounted  to  the  recognition  by  the  insurance 
company  of  the  continued  force  and  effect  of  the  policy,  and  au 
express  waiver  on  the  part  of  the  insurance  company  of  its  right 
to  treat  the  policy  bb  null  and  void  on  the  insured's  failure  to 
pay  the  premium  note  when  it  fell  due  as  provided  therein.     (Id.) 

6.  Sevsn  Years'  Absence  —  Presumption  of  Death  —  Rebuttal.— 
In  an  action  on  a  policy  of  life  insurance  issued  to  plaintiff's 
husband,  who  it  is  claimed  is  dead  because  not  heard  from  in 
seven  years,  the  circumstances  surrounding  the  disappearance  of 
the  insured  may  be  inquired  into  to  rebut  the  presumption  of 
death.     (Eaufmann  v.  New  York  Life  Ins.  Co.,  313.) 

7.  Presumption    of    Death    Ck)NTROVERTiBLE. — The    presumption    of 

death,  based  upon  seven  years'  absence,  is  a  controvertible 
one,  and  may  be  rebutted  by  proof  of  facts  and  circumstances 
sufficient  to  overcome  it.     (Id.) 

8.  Diligent    Inquiry  —  Finding  —  Evidence  —  Appeal. — In    an    ac- 

tion on  a  policy  of  life  insurance  issued  to  plaintiff's  husband, 
who  it  is  claimed  is  dead  because  not  heard  from  in  seven  years, 
a  finding  by  the  local  court  that  diligent  inquixy  for  the  insured 
was  made,  if  there  is  some  evidence  to  support  it,  will  not  be 
disturbed  on  appeaL     (Id.) 

9.  Absence  of  Insured  for  Seven  Years — ^Presumption  of  Death — 
Erroneous  Instruction. — In  an  action  on  a  life  insurance  policy, 
an  instruction  to  the  effect  that  at  expiration  of  seven  years 
from  the  date  the  insured  disappeared,  without  said  insured 
having  been  heard  from,  he  is  presumed  to  be  dead,  and  the 
beneficiary  is  entitled  to  recover  on  the  policy,  erroneously  with- 
draws from  the  jury  the  consideration  of  the  evidence  introduced  by 
the  defendant  to  rebut  the  presumption  of  death,  thereby  raising 
the  disputable  presumption  of  death  created  by  subdivision  26  of 
section  1968  of  the  Code  of  Civil  Proceduie  to  the  plane  of  a  con- 
elusive  presumption;  and  the  error  is  of  such  substantial  weight, 
affecting  the  vital  issue  of  the  case,  as  to  be  beyond  the  applica* 
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tion  of  section  41/^  of  article  VI  of  the  atate  eonstitution.  (Dar- 
rell  ▼.  Mutual  Ben.  Life  Ins.  Co.,  523.) 

10.  Conflicting  Instructions — ^Ebbob  not  Oyebcome^ — ^In  sneh  ae- 
tion  the  giving  of  other  instructions  which  correctlj  state  the 
law  simply  produces  a  conflict  in  the  instructions,  but  does  not 
overcome  the  effect  of  the  erroneous  instruction.     (Id.) 

11.  OVXBCOMINO     OF     PbXSUIIPTION  —  BXJBDSN     OF     PBOOF     ON     DeFKNI>- 

ANT — Evidence. — In  such  action,  the  plaintiff  having  made  out  a 
prima  fcicie  case,  based  on  the  presumption  of  the  death  of  the 
insured,  he  not  having  been  heard  from  within  seven  years,  it  is 
not  necessary  that  the  defendant  prove  that  the  insured  ia  alive, 
but  only  that  it  produce  evidence  of  such  weight  as  will,  in  the 
minds  of  the  jury,  overcome  the  force  of  the  disputable  presump* 
tion  of  death.     (Id.) 

LOANS. 

Evidence — Indebtedness  —  Pbesumption.  —  There  is  no  presump- 
tion that  one  party  is  indebted  to  another;  and  if  one  claims 
that  he  has  loaned  money  to  another,  he  must  prove  his  claim 
or  demand  in  an  action  to  recover  the  money.  (Atkinson  y.  Foote, 
149.) 
See  Evidence,  0. 

LOST  INSTEUMBNTa 

Loss  OB  Destbuotion  of  Deed  —  Bight  to  Site  Administbatok  to 
CoiCPXL  EzEcxmoN  OF  New  Died. — ^An  action  will  lie  against 
the  administrator  of  the  estate  of  a  deceased  person  to  compel 
the  execution  and  delivery  of  a  deed  conveying  the  title  to  lands 
where  the  deed  thereto  executed  by  the  deceased,  which  waa  never 
recorded,  has  been  either  lost  or  destroyed.  (Wood  v*  Long, 
185.) 

MALICE.    See  Landlord  and  Tenant^  5-Ai 

MANDAMUS. 

L  Application  Pending  m  Lowxa  Court— DraiassAL  or  Appuoatiom 
TO  Appellate  Coubt. — An  application  to  the  district  court  of 
appeal  for  a  writ  of  mandate  will  be  dismissed  where  a  similar 
application  for  the  same  purpose  has  been  made  previously  in 
the  superior  court,  and  ia  atiU  pending.  (Millott  v.  Mare  Island 
Emp.  Assn.,  271.) 

S.  Identitt  of  Subject  Matter  —  Change  of  Nominal  Peti- 
tioner Imhateeial. — In  such  proceeding  it  is  of  no  consequence 
that  in  the  district  court  of  appeal  one  party  is  made  a  petitioner 
who  does  not  expressly  appear  in  the  superior  court,  where  the 
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MANDAMIT8  (Oontiiined). 

application  is  made  for  the  same  purpose  and  involres   exactly 
the  same  remedy,  the  subject  matter  being  essentially  the  same. 
(Id.) 
Bee  Appeal,  12,  18. 

MECHANICS'   LIBNa 

1.  WosK   DoHs   BT  OWNSB — ^TiMS   VOB  FiLiNO   CLAIM.— Under   see- 

tion  1187  of  the  Code  of  Civil  Procedure  as  it  existed  prior  to 
the  amendment  of  1919,  where  the  construction,  alteration, 
or  repair  of  a  building  was  undertaken  by  the  owner,  nnder  the 
superintendence  of  one  of  its  employees,  a  person  furnishing 
labor  and  materials  was  not  entitled  to  a  lieu  on  the  prop- 
erty, where  a  claim  of  lien  was  not  filed  within  thir^  days 
after  the  claimant  had  ceased  to  famish  such  labor  and  materials. 
(Ferger  ▼.  Gearhart,  245.) 

2.  Constitutional  Pbovisions  not  Sxlt-xxecutino.  —  The  provi- 
sions of  the  state  constitution  touching  the  subject  of  the  liens 
of  materialmen,  laborers,  and  others,  upon  property  upon  which 
they  have  bestowed  labor  or  furnished  materials,  are  not  self- 
executing,  but  are  inoperative  except  as  supplemented  by  legisla- 
tion, and,  therefore,  are  not  paramount  to  the  statute  which 
prescribes  a  time  within  which  a  claim  of  lien  must  be  filed 
to  be  effective.     (Id.) 

8.  Status  or  Claimant  —  Bubden  of  Pboof.  —  In  an  action  to 
foreclose  a  mechanic's  lien,  a  person  who  has  furnished  and  laid 
a  certain  quantity  of  roofing  for  an  agreed  price,  in  order  to  be 
entitled  to  the  benefit  of  the  provisions  of  the  statute  relating 
to  original  contractors,  and  to  be  placed  in  a  position  more  ad- 
vantageous than  that  occupied  by  a  materialman,  must  adduce 
proof  showing  that  his  status  was  that  of  a  contractor  rather 
than  of  a  materialman.     (Id.) 

4.  Action  fob  Fobeolosubx  —  Fatal  Yabiancx  Between  Claim 
AND  Pboof  —  Finding  —  Evidence  —  Appeal. — On  appeal  from  a 
judgment  in  &vot  of  the  defendant  in  an  action  for  the  fore- 
elosure  of  mechanics'  liens,  where  neither  the  claims  of  liens 
nor  the  evidence  offered  in  support  thereof  are  before  the 
appellate  court,  the  finding  of  the  trial  eourt  that  there  is  a  fatal 
variance  between  the  statements  in  the  claims  and  the  proof  is 
conclusive.     (Whiting-Mead  Com.  Co.  v.  Brown,  371.) 

5.  TJntrub  Statement  of  Contract. — ^A  variance  between  the  no- 
tice of  lien  and  the  proof,  showing  that  the  statement  of  the 
contract  set  forth  in  the  notice  is  untrue,  is  fatal  to  the  lien, 
(Id.) 

6.  Notice  of  Nonbesponsibiuty  —  Tims  fob  Filino^— Under  sec- 
tion 1192  of  the  Code  of  Civil  Procedure,  as  amended  in  1911, 
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MECHANICS'  LIENS  (Continued). 

the  owner  is  relieved  of  personal  responsibilitj  for  improyements 
bj  filing  a  notice  of  nonresponsibility  within  the  time  limited 
after  knowledge  of  the  actual  improvements.     (Id.) 

MEDICAL  PRACTICE  ACT. 

1.  TJNPBorxssiONAL    CONDUCT  —  Hbabino    Bxvobi    Boabd  —  Heabsat 

EvmSNGX  Inadmissible. — In  view  of  the  provision  of  section 
14  of  the  Medical  Practice  Act,  as  amended  in  1915  (Stats. 
1915,  pp.  196,  197),  that  if  the  charges  of  unprofessional  conduct 
against  a  physician  on  their  face  be  deemed  sufficient  hj  the  board 
of  medical  examiners  and  issue  be  joined  thereon  hj  answer,  the 
board  shall  proceed  to  determine  the  matter,  and  to  that  end  shall 
hear  ''such  proper  evidence"  as  may  be  adduced  before  it,  hearsay 
evidence  is  not  admissible.  (Thrasher  v.  Board  of  Med.  Ezam- 
inerSy  26.) 

2.  Chabox  of  Pbocubino  Criminal  Abortion— Pbeonanct— Essen- 
tial Element— TJnswobn  Statement  of  Woman.— In  a  pro- 
ceeding before  the  Board  of  Medical  Examiners  to  revoke  a  Ucense 
to  practice  medicine  because  of  unprofessional  conduct  in  the  pro- 
curing of  a  criminal  abortion,  an  essential  element  in  the  case  neces- 
sary to  be  established  by  competent  evidence  is  the  fact  of  the 
pregnancy  of  the  woman  upon  whom  the  accused  performed  the 
operation,  and  this  fact  may  not  be  shown  by  a  written  statement 
in  the  nature  of  a  dying  declaration  made  and  signed  by  the 
patient  a  short  while  before  her  death.     (Id.) 

2.  Statement  of  Pbegnanot — Pbbsenoe  of  Accused — ^Denul  of 
Tbuth — ^Admissibilitt. — In  such  a  proceeding,  an  unsworn  state- 
ment of  the  woman  as  to  her  pregnancy  is  not  admissible,  under 
subdivision  8  of  section  1870  of  the  Code  of  Civil  Procedure,  as 
the  "act  or  declaration  of  another,  in  the  presence  and  within  the 
observation  of  a  party,  and  hia  conduct  in  relation  thereto,"  where 
it  is  shown  that  while  said  statement  was  being  read  in  the  pres- 
ence of  the  woman  and  the  accused  the  latter  interrupted  several 
times  with  questions  and  assertions  amounting  to  denials  of  its 
truth,  and  also  produced  a  statement  of  his  own  regarding  the 
ease  which  the  woman  had  already  signed  as  correct,  in  which  it 
was  asserted  by  him  that  the  woman  had  already  had  a  mia- 
earriage  before  eoming  to  him  for  treatment.    (Id.) 

MINOB&    See  Divorce,  6. 

MISCONDUCT.    See  Criminal  Law,  12,  26,  41;  PnbHe  OiBeen,  10. 

MISBEPBESENTATIONS.    See  Contracts,  1« 

MISTAKE.    See  Broker's  Commissions,  4;  Contracts,  38. 
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MOBTGAGES. 

1.  FosEGLOsuRB  —  LiABiLiTT  TOR  SuBFLus. — ^A  mortgagee  who  has 
purchased  the  mortgaged  property  under  the  decree  of  fore- 
closure is  not  liable  for  the  surplus  unless  such  surplus  remains 
in  his  hands  or  possession.     (Atkinson  ▼.  Foote,  149.) 

2.  Future  Advances  —  Notice  or  Intervening  Encumbrance. — 
The  mortgage  lien  of  a  superior  or  prior  mortgagee  will  not  oper> 
ate  to  secure  optional  advances  made  under  such  mortgage 
after  such  mortgagee  has  acquired  actual  notice  of  an  encumbrance 
subsequent  in  point  of  time  to  his  mortgage  so  as  to  defeat  or 
impair  the  rights  of  the  second  encumbrancer.     (Id.) 

3.  EuLE   Where    Future    Advances    Obligatory.— If    the    provision 

in  the  first  or  prior  mortgage  as  to  future  advances  is  man- 
datory in  its  nature  and  it  thus  becomes  obligatory  upon  the 
mortgagee  to  make  such  advances,  actual  notice  or  knowledge 
by  the  senior  mortgagee  of  a  subsequent  encumbrance  will  not 
have  the  effect  of  taking  from  him  the  security  of  his  lien  for 
advances  he  is  compelled  by  his  contract  to  make.     (Id.) 

4.  Want    of    Notice    of    Junior    Mortgage  -—  Bight    of    Senior 

Mortgagee  to  Mass  Future  Advances. — ^When  a  second  encum- 
brance is  put  upon  property  already  hypothecated  by  mortgage  to 
secure  a  debt,  the  senior  mortgagee,  under  a  clause  in  his  mort- 
gage providing  for  optional  advances,  may  make  such  advances 
on  the  security  of  his  mortgage  if  he  has  no  actual  notice  of 
the  second  encumbrance.  When  additional  advances  are  so  made 
they  extend  the  scope  of  the  lien,  and  in  doing  so  the  mortgage 
as  to  such  advances  constitutes  a  new  lien  or  encumbrance.     (Id.) 

5.  Failure    of    Ck)NsiDERATioN  —  Election    of    Bemedies.  —  Where 

the  consideration  for  a  note  and  mortgage  has  failed,  the 
mortgagors  are  not  required  to  rescind  the  transaction  out  of 
which  the  note  and  mortgage  arose,  but  they  have  their  election 
to  take  affirmative  action  by  rescinding  or  defending  against 
an  action  by  the  mortgagee  or  its  assignee  to  enforce  the  obliga- 
tion, upon  the  ground  of  fraud  or  of  want  or  failure  of  con- 
sideration.    (Stone  ▼.  Hancock,  365.) 

6.  NON-NBOOTIABLE     NOTE    AND     MORTGAGE  —  STATUS     OF     ASSIGNEE. — 

Where  a  note  and  mortgage  are  non-negotiable,  the  assignee 
thereof  takes  the  same  subject  to  all  of  the  outstanding  equities 
and  defenses  in  favor  of  the  mortgagors,  even  though  he  takea 
without  knowledge  of  such  equities.     (Id.) 

7.  CtoNVETANCE    OF    DIFFERENT    TRACTS    AT    DIFFERENT    TiMES  —  SAT- 

ISFACTION OF  Lien  —  Order  of  Sale.  —  Where  an  owner  con- 
veys mortgaged  lands  in  different  tracts  and  at  different  times, 
the  lien  attaches  in  the  inverse  order  of  alienation,  in  which  order 
the  tracts  so  conveyed  must  be  sold  in  satisfaction  of  the  lien. 
(Fullerton  Sav.  Bk.  v.  des  Granges,  611.) 
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MOBTGAGES   (Continued). 

8.  Sale  or  Fabt  ov  Mobtgaoed  Land  —  Obdxb  or  Sals  to  Sat- 
I8FT  Lien.— Where  an  owner  of  several  tracts  of  land  whieh  are 
subject  to  a  mortgage  sells  some  of  them,  that  portion  which  ha 
retains,  as  between  himself  and  his  grantees,  is  chargeable  with 
the  payment  of  the  mortgage  debt  before  recourse  can  be  had 
to  a  sale  of  the  other  tracts  so  granted.     (Id.) 

9.  Conveyances    bt    Mortgagor    as    Gifts  —  Inverse    Order    of 

Alienation  Rule  Inapplicable. — Where  the  owners  of  several 
tracts  of  land  which  are  subject  to  a  mortgage  executed  bj  their 
common  grantor  acquire  title  to  their  respective  tiacts  at  the 
same  time,  without  value  and  as  a  gift,  from  the  same  source  and 
by  the  same  means,  the  rule  as  to  the  inverse  order  of  alienation 
does  not  apply.     (Id.) 

10.  Mortgage   by    Owner   or   Life    Estate  —  Ddty   or   Owner   of 
Portion  of  Remainder  to  Protect  Co-owner. — No  legal  duty  de- 
volves upon   the  owner  of  a  portion  of  the  remainder,  who  has 
notice  that  the  owner  of  the  life  estate  is  about  to  mortgage  the 
entire  tract  to  one  having  no  notice  that  such  mortgagor  possesses 
only  a  life  estate  therein,  to  look  after  the  interest  of  the  owner 
of  the  other  portion  of  the  remainder.     (Id.) 
See  Deeds  of  Trust,  3;   Fire   Insurance,  2;   Pleading,   13,   15, 
16,   19,   20;    Promissory   Notes,   1;   BeeeiverSy   1;    Trusts,   4; 
Vendor  and  Vendee,  1. 

MOTION  IN  ARREST  OF  JUDGMENT.    See  Criminal  Law,  SO. 

MOTIONS.    See  Nonsuit,  1,  8. 

MOTIVE.    See  Criminal  Law,  84. 

MOTOR  VEHICLE  ACT.    See  Highways,  1. 

MUNICIPAL  CORPORATIONa 

1.  San  Francisco  —  Investigation  of  Privatelt  Owned  Bnwn 
Railway  System  —  Unauthorized  Expenditure  of  Municipal 
Railway  System  Funds« — An  ordinance  of  the  city  and  county 
of  San  Francisco  appropriating  a  sum  of  money  from  the 
funds  of  the  municipal  railway  system  for  the  purpose  of  con- 
duct in  jt  an  investigation  as  to  the  condition,  availability,  and 
value  of  a  privately  owned  street  railway  system  with  a  view 
to  its  possible  purchase  by  said  municipality,  constitutes  a 
departure  from,  and  is  at  variance  with,  the  provisions  of  article 
XII  of  the  charter  of  said  city  and  county,  and  is,  therefore, 
void.     (Mobley  v.  Board  of  Public  Works,  167.) 
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8.  Extensions  and  iMPBoyEMSNTs— Mbunino  or  TxKMir— The  piir> 
chase  of  an  entirely  independent  street  railway  system  there- 
tofore privately  owned  and  operated  does  not  constitute  an  ex- 
tension and  improvement  of  an  already  existing  municipal  railway 
system,  within  the  meaning  of  the  term  "extensions  and  improve- 
ments" contained  in  section  16  of  article  XII  of  the  San  Fran- 
cisco  charter.     (Id.) 

8.  iNYBsnaATiON  or  Stbest  Railway  System — Not  an  Extension 
OB  IicpBOVEMENT^ — The  charter  of  San  Francisco  does  not  au> 
thorize  the  payment  of  money  from  the  funds  of  the  municipal 
railway  system  for  the  purpose  of  investigating  the  condition  and 
availability  of  a  part  or  the  whole  of  another  street  railway 
system  with  a  view  to  its  purchase.  Such  an  investigation  may 
not  fairly  be  held  to  constitute  an  "extension"  or  ''improvement'* 
of  the  municipal  system.  (Opinion  of  Supreme  Court  on  denial 
of  hearing.)     (Id.) 

4.  San  Fbanczisoo— Fibxhsn's  Pension  Fund— Exemption  of  Em- 
ployees OP  Ax»ciLiABY  System  and  Theib  Families— Constbuo- 
TioN  OP  Chabteb  Amendment^ — The  proviso  added  to  section  5, 
chapter  7,  article  IX,  of  the  San  Francisco  charter  by  the  amend- 
ment adopted  by  the  electors  on  November  15,  1910,  and  approved 
by  the  legislature  on  February  17,  1911,  raising  to  fifty-five  years 
the  age  limit  of  "engineers,  mechanics  and  employees  of  the 
auxiliary  fire  system,"  and  providing  further  that  "employees  and 
appointees  in  this  proviso  named  shall  not  be  subject  to  nor  de- 
rive any  benefit  from  the  provisions  of  chapter  7  of  this  article 
relating  to  firemen's  relief  fund,"  is  applicable  to  the  families  of 
employees  and  appointees  in  the  auxiliary  fire  system,  as  well  as 
to  the  employees  and  appointees  themselves.  (Comstock  v.  Davis, 
276.) 

ff.  CoNSTBucnoN  07  Chaetee^ — If  a  charter  is  subject  to  two  con- 
structions, one  which  would  make  it  valid  and  one  which  would 
render  it  unconstitutional,  the  former  construction  should  be 
adopted.     (Id.) 

6.  Appboval  op  Chabtebs  and  Amendments— Statement  op  Subject 
IN  Title  op  Besolution* — ^Municipal  charters  and  amendments 
adopted  pursuant  to  the  provisions  of  section  8,  article  XI,  of  the 
constitution  may  be  approved  l^  concurrent  resolution  of  the  legis- 
lature, without  reference  to  the  provisions  of  section  24  of  article 
IV  of  the  constitution  that  every  act  shall  embrace  but  one  sub- 
ject, which  subject  shall  be  expressed  in  its  title.  (Id.) 
See  Irrigation  Districts,  1;  Negligenee,  14^  16;  Quazantiiie,  L 

MUBDEB.    Sfe  Criminal  Law,  34. 

NAMES.    See  Pleading,  14,  17. 
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NEGLIGENCE. 

1.  COLUSION   AT  lUlLBOAl)   CROSSING— ACTION   FOB   DamAGBS   lOB 

SONAL  Injuries — ^Verdict — Evidence. — In  this  action  for  damages 
for  personal  injuries  received  in  a  collision  between  the  automobile 
in  which  the  plaintiff  was  riding  as  a  passenger  and  a  gasoline 
motor-car  operated  on  the  line  of  the  defendant  company,  the  juzy 
were  warranted  in  coming  to  the  conclusion  that  the  motor-car  was 
being  driven  at  an  illegal,  excessive,  and  dangerous  rate  of  speed, 
especiallj  under  the  circumstances  that  it  was  passing  a  line  of 
freight-cars  that  had  been  broken  to  permit  the  passage  of  pedes- 
trians and  vehicles,  where  no  flagman  was  stationed,  which  faet 
contributed  to  and  brought  about  plaintiffs  injury.  (Martin  v. 
Southern  Pacille  Co.,  8.) 

2.  Error  in  Judomsnt  bt  Chauffeub  —  Contributory  Neolioenob 

OF  Passenger. — The  fact  that  the  chauffeur  who  had  sole  con- 
trol and  operation  of  the  automobile  in  which  plaintiff  was  riding 
as  a  passenger  may  have  erred  in  judgment  in  its  movement  does 
not  charge  the  plaintiff  with  contributory  negligence  where  it 
appears  that  he  had  done  what  he  was  reasonably  expected  to  do 
to  safeguard  his  own  person.  The  law  relating  to  the  contributory 
negligence  of  drivers  of  automobiles  and  other  vehicles  does  not 
apply  to  passengers.     (Id.) 

8.  Improper  Instruction^ — ^In  such  an  action  an  instruction  ''That 
if  you  find  the  defendant,  or  any  of  its  employees,  was  or  were 
negligent  in  handling  the  said  motor  which  caused  the  accident, 
yet,  if  you  further  find  that  the  accident  could  have  been  pre- 
vented if  the  plaintiff  had  caused  the  said  automobile  to  stop  at 
any  time  before  it  reached  the  track  upon  which  the  said  motor- 
car was  running  at  a  place  where  said  motor  could  have  been 
seen  or  heard  by  the  plaintiff  or  the  driver  of  said  automobile, 
your  verdict  shall  be  for  the  defendant,"  overlooks  the  facts  that 
the  plaintiff  was  a  passenger,  not  exercising  any  control  or 
management  over  the  automobile,  which  was  in  charge  of  a  eom- 
potent  chauffeur,  and  therefore  was  properly  refused.     (Id.) 

4.  Concurrent  Nbouqbngb  of  Defendant  and  Chauffeur— Right 
TO  Becover  Against  Both. — If  the  defendant  in  such  action  was 
negligent,  and  that  negligence  entered  into  and  eo-operated  with 
the  negligence  of  the  ehauffeur  of  the  motor-car  in  which  the  plain- 
tiff was  riding,  in  which  the  phiintiff  did  not  participate,  the 
plaintiff  was  entitled  to  recover  judgment  against  both  the  defend- 
ant and  the  chauffeur.     (Id.) 

6.  Pleading — Insufficient  Complaint — Omission  Cubed  bt  Answbb, 
Where  the  complaint  in  an  action  for  damages  for  personal  in- 
juries against  a  railroad  company  omitted  to  charge  negligence  on 
the  part  of  the  company,  it  only  alleging  negligence  on  the  part 
of  the  employees  of  the  defendant,  but  the  answer  sets  forth  all 
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NEGLIGENCE  (Continued). 

the  matten  omitted  from  the  eomplahit,  the  defendant  eannot  on 
appeal  be  heard  to  eaj  that  it  has  suffered  any  injury  by  reason 
of  the  ruling  of  the  trial  court  in  not  sustaining  its  demurrer  to 
the  eomplaint,  particularly  where  the  demurrer  interposed  did  not 
call  attention  to  the  defect.     (Id.) 

6.  DxATH  or  Member  op  Switohino  Cbxw— Action  fob  Damages — 

EviDBNCB — Findings. — In  this  action  for  damages  for  the  death 
of  a  member  of  a  freight  switching  crew  of  the  defendant  rail- 
road companyi  who  was  killed  while  engaged  in  switching  freight- 
cars  by  the  method  known  as  a  running-switch  or  "high-ball/'  the 
jury  was  clearly  justified  in  finding  that  the  collision  between  the 
freight-cars  and  the  engine  resulted  from  the  negligence  either  of 
the  brakeman  in  failing  to  use  the  brake  to  retard  the  speed  of 
the  cars  or  the  engineer  in  slowing  down  the  engine  as  it  turned 
on  to  the  side-track,  or  both.  (Werner  t.  Southern  Pacific  Co., 
76.) 

7.  Assumption  of  Bisk— Instbuotions. — In  such  action  the  jury  was 
correctly  instructed  that  the  decedent,  in  assuming  the  ordinary 
risks  of  his  employment,  "only  assumed  the  ordinary  risks  and 
dangers  that  might  be  expected  by  an  ordinarily  prudent  man, 
without  being  increased  or  any  additional  hazard  added  thereto 
by  reason  of  the  negligence  of  the  defendant  or  any  of  its  em- 
ployees working  with  him   on  the  switch  crew."     (Id.) 

8.  Denial  of  NoNsuiT~-SuBSEquENT  Intboduotion  of  Omitted  Evi- 
dence.— ^Where  at  the  dose  of  plaintiff's  ease  the  evidence  on 
a  given  point  was  so  weak  that  a  motion  for  nonsuit  might  have 
been  well  taken,  but  there  was  additional  evidence  from  defend- 
ant's witnesses  at  subsequent  stages  of  the  trial  tending  to 
strengthen  plaintiff's  case  in  that  particular,  if,  on  the  whole 
showing,  the  issue  may  be  resolved  in  plaintiff's  favor,  there  was 
no  error  in  the  denial  of  the  motion.     (Id.) 

9.  dUFFICIENCT    OF    FOUNDATION — InTBODUCTION    OF    BeGOBD. — In    this 

action  for  damages  for  the  death  of  plaintiff's  intestate,  the 
foundation  for  the  admission  of  evidence  impeaching  or  discredit- 
ing plaintiff's  own  witness  was  suflciently  shown  by  counsel's 
statement  that  he  was  taken  Ij  surprise  by  the  testimony  given  by 
the  witness  on  the  trial,  and  that  the  former  testimony  as  given 
in  a  purported  copy  of  the  transcript  at  a  coroner's  inquest  was 
aU  that  he  had  to  rely  on.  The  fact  that  this  record  was  not 
afterward  offered  in  evidence  is  immaterial.  (Id.) 
10.  Action  Undeb  Pedebal  Employee's  Lubility  Act  —  Contbibu- 
tobt  Negligence — Bedugtion  of  Damages. — In  an  action  for 
damages  for  personal  injuries  for  the  death  of  plaintiff's  intes- 
tate brought  under  the  federal  Employers'  Liability  Act  of  April 
22,  1908,  an  instruction,  substantially  in  the  language  of  the  act, 
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directing  the  jurj  that  if  the  deeedent  was  gnilty  of  eontnbntory 
negligence  then  "such  contributory  negligence  shall  not  bar  a  re- 
eovery  herein,  but  the  damages  shall  be  diminished  bj  the  jury 
in  proportion  to  the  amount  of  negligence  attributable  to  such 
employee/'  even  though  erroneous,  is  without  prejudice  where  the 
jury  finds  that  there  was  no  contributory  negligence.     (Id.) 

11.  Besponsibilitt  or  Emfloybk  fob  Acts  or  Employee. — In  actions 
in  the  state  courts  under  the  federal  Employers'  Liability  Act, 
those  courts  are  bound  by  the  rule  imposing  upon  the  employer 
responsibility  for  an  injury  to  one  employee  resulting  from  the 
negligence  of  a  fellow-employee.     (Id.) 

12.  Cause   of   Injury— Acts    of    Decedent— Instructions. — In    this 

action  for  damages  for  the  death  of  a  member  of  a  freight 
switching  crew  killed  while  engaged  in  switching  cars  by  the 
method  known  aa  a  running-ewitch  or  "high-ball,"  the  decedent 
himself  having  directed  the  running-switch  to  be  made,  the  instrue- 
tion  to  the  jury  that  if  they  find  from  the  evidence  "that  all  of 
said  acts  of  negligence,  or  any  of  them,  have  been  proven  and 
that  all  or  either  was  the  sole  proximate  cause  of  the  accident, 
then  you  will  find  for  the  plaintiff,"  would  have  been  erroneous 
had  there  been  any  evidence  tending  to  support  a  finding  that  the 
attempt  to  make  the  running-switch  was  in  itself  a  negligent  act 
which  contributed  to  the  injury  resulting  in  the  death.  (Id.) 
18.  Pleading — Negligent  Constbuction  and  Use  of  Fibe-esgapb — 
LUBiLiTY  of  Both  Owner  and  Lessee.— An  action  for  damages 
for  personal  injuries  may  be  maintained  against  both  the  owner 
and  the  lessee  of  a  building,  the  owner  for  the  negligent  con- 
struction of  a  fire-escape  forming  part  of  said  building,  and 
the  lessee  for  the  negligent  use  thereof,  and  the  sustaining  of  a 
general  demurrer  to  the  complaint  as  to  the  owner,  without  leave 
to  amend,  on  the  theory  that  the  premises,  being  in  the  possession 
of  the  lessee,  the  owner  could  not  be  liable,  is  erroneous.  (Marr 
V.  Eowell,  147.) 

14.  Unguarded  Trench  Across  Street — ^Liabiuty  of  Trustees  for 

Injuries. — The  trustees  of  a  city  of  the  sixth  class  are  not  liable 
for  injuries  received  by  a  person  falUng  into  a  trench  constructed 
across  one  of  the  city  streets  under  the  direction  and  supervision 
of  the  city  engineer,  pursuant  to  an  order  made  by  the  board  of 
trustees,  where  the  injury  is  due  to  the  negligence  of  the  city  en- 
gineer in  leaving  the  trench  improperly  guarded  and  without  any 
warning  lights  or  signals,  of  which  facts  the  trustees  had  no 
actual  notice.     (Dobbins  v.  City  of  Arcadia,  181.) 

15.  NoNLiABitiTY  OF  Tbustees  Undeb  STATUTE. — Under  the  act  of  the 
legislature  approved  April  26,  1911  (Stats.  1911,  p.  1115),  Um 
trustees  of  a  city  are  not  liable  for  injuries  safTered  by  a  person 
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by  reason  of  the  defectiye  or  dangerous  conditions  of  any  street 
which  it  is  their  dntj  to  eare  for  and  repair,  nnless  thej  shall 
have  had  actual  notice  of  the  defective  condition  of  the  street 
and  shall  have  failed  for  a  reasonable  time  after  such  notice  to 
repair  the  same.     (Id.) 

16.  Nonliability  of  Municipalitt. — ^A  municipality,  in  the  absence 
of  express  statute  providing  therefor,  is  not  liable  for  the  negli- 
gent acts  of  its  agents.     (Id.) 

17.  DCFENSBS — EviDENOB— Finding — ^Vebdict.— In  an  action  for  dam- 
ages for  death  based  on  negligence,  if  there  is  substantial  evidence 
sustaining  the  defendant's  plea  of  contributory  negligence,  or  its 
denial  of  any  negligence  on  its  part  proximately  causing  the  in- 
jury, the  judgment  in  its  favor  must  be  afiirmed,  as  a  finding  by 
the  jury  in  favor  of  the  defendant  on  either  would  necessarily 
result  in  a  verdict  for  it.  (Stewart  v.  San  Joaquin  L.  ft  P.  Corp., 
202.) 

18.  ATfToiiOBiLx  Accident — ^Neguoenob  of  DBivEBr— Evidence— Find- 
ing.— ^In  this  action  for  damages  for  the  death  of  an  automobile 
passenger  as  the  result  of  coming  in  contact  with  a  power  wire 
of  the  defendant  company,  following  a  collision  between  the 
automobile  and  one  of  the  poles  supporting  such  wire,  from  the 
evidence  the  jury  might  well  have  drawn  the  conclusion  that  the 
driver  of  the  automobile  was  driving  in  a  very  careless  and  reck- 
less manner,  and  that  it  was  negligence  to  drive  a  car  over  a  wet 
and  oil-surfaced  road  that  he  had  not  traveled  before,  when  it  was 
dark,  and  had  been  raining  to  some  extent,  part  of  the  time 
with  insufficient  lights  and,  at  the  time  of  the  accident,  without 
any  lights  whatever.     (Id.) 

19.  Besfonsibilitt   of   Passenger. — ^While    an    automobile   passenger 

cannot  be  held  responsible  for  the  negligence  of  the  driver,  unless 
he  has  some  control  over  him  and  his  conduct,  he  is  responsible 
for  his  own  negligence  and  is  bound  to  use  due  care  to  keep  him- 
self free  from  injury.     (Id.) 

20.  Failttsb  of  Passengsb  to  Take  Pbboautions.— Where  there  was 
evidence  that  the  deceased  knew  that  the  driver  of  the  automobile 
was  driving  the  car  over  an  unknown  road,  in  the  dark,  at  a  rate 
of  speed  of  eighteen  to  twenty  miles  per  hour,  and  without  ade- 
quate and,  at  some  points,  without  any  lights,  the  jury  might 
well  have  concluded  that  it  was  negligence  for  the  deceased  to 
have  not  taken  some  precaution  for  his  own  safety  in  requesting 
the  driver  to  lessen  his  speed,  or  to  stop  and  permit  him  to  remove 
himself  from  the  car,  and  having  so  concluded,  they  would  have 
been  justified  in  concluding  that  the  accident  was  the  result  of 
negligence  property  attributable  to  the  deceased.    (Id.) 
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21.  Ebsction   of  Poles   Along   Highway  —  Duty   of   Powee   Com- 

pany.— ^A  power  eompanjy  in  building  its  power  line  along  the 
edge  of  a  public  highway,  owes  a  duty  to  the  public  to  build  it 
of  each  eonatruction  and  in  such  manner  that  it  will  not  be  a 
menace  to  those  who  have  occasion  to  travel  the  highway.  It  ia 
its  duty  to  anticipate  such  uses  of  the  road  as  will  probably 
occur,  and  to  provide  against  accidents  from  its  poles  from  such 
causes  as  might  reasonably  be  anticipated.     (Id.) 

22.  Action  fob  Personal  Injuries  —  Evidence. — In  this  action  for 
damages  for  personal  injuries  sustained  by  plaintiff,  a  child  of 
the  age  of  five  years,  as  the  result  of  an  accident  in  which  be 
was  struck  by  one  of  the  cars  of  the  defendant  street  railway 
eompany,  the  evidence  was  sufficient  to  sustain  the  finding  of  the 
jury  as  to  the  defendant's  negligence  in  the  operation  of  its  car, 
and  that  such  negligence  was  the  proximate  cause  of  the  plain- 
tiff's injury.     (Charves  v.   Terminal  Railways,  221.) 

23.  Bate  of  Speed— Questions  of  Fact.— In  such  action,  what  the 
aetual  rate  of  speed  of  the  car  was  at  the  time  and  whether  or 
not  such  rate  of  speed  was  an  undue  rate  of  speed  for  cars  to  be 
operated  upon  the  street  in  question  were  questions  of  fact  for 
the  jury.     (Id.) 

24.  CONTRIBUTOBY     NEGLIGENCE     OF     MiNOR  —  QUESTION     FOR     JURY.— 

Whether  or  not  a  minor  has  in  a  given  ease  been  guilty  of  con- 
tributory negligence  so  as  to  prevent  his  recovery  in  an  action  to 
recover  damages  for  his  injury  is  a  question  of  fact  for  the 
jury.     (Id.) 

25.  Last  Clear  Chance— Tender  of  Issue— Genebal  Avericent  of 
Negligence. — In  an  action  for  damages  for  personal  injuries  the 
doctrine  of  last  clear  chance  is  one  of  the  issues  which  the  plain- 
tiff tenders  when  he  makes  his  general  averment  as  to  the  defend- 
ant's negligence,  and  under  such  general  averment  he  la  entitled 
to  introduce  evidence  showing  that  the  defendant  has  been  guilty 
of  negligence  in  failing  to  take  advantage  of  its  last  clear  chance 
to  avoid  injury.     (Id.) 

26.  Instbuctionb  as  to  Laiskf  Clear  Chance— Estoppbl  to  Complain. 
Where  in  such  an  action  the  defendant  submits  to  the  court  a 
number  of  instructions  upon  the  subject  of  last  clear  chance, 
which  are  given,  it  is  not  in  a  position  thereafter  to  complain 
that  the  court  gave  other  instructions  upon  this  subject  at  the 
request  of  the  plaintiff.     (Id.) 

87.  Pleading — ^Action  for  Damages  for  Personal  Injuries — ^Ameni>- 
icENT  OF  Complaint— Correction  of  Name  of  Plaintiff. — In  an 
action  for  damages  for  personal  injuries  there  la  no  abuse  of  dis- 
cretion on  the  part  of  the  court  in  permitting  the  plaintiff  to  file 
an  amendment  to  her  complaint,  sabstitnting  for  tlw  aaiiM  "Maiy 
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Neff,"  as  plaintiff  in  the  title  of  the  original  eomplaint,  that  of 
"Marj  Marten/'  which  ia  her  true  nameu  (Marton  t.  Jones, 
299.) 

28.  Married   Woicak   Livino    Sepasatb   vboic    Husbakd  —  Bight   to 

Sub  Alone — Immaterial  Finding. — In  each  action  a  finding  that 
plaintiff  was  the  wife  of  a  given  person,  from  whom,  bj  reason  of 
his  deserting  her,  she  was  living  separate  and  apart,  though  not 
within  the  issues  and  without  support  of  evidence,  is  immaterial 
and  without  prejudice.  Under  the  provisions  of  section  870  of  the 
Code  of  Civil  Procedure,  a  married  woman,  though  Mving  with 
her  husband,  is  entitled  to  sue  for  damages  doe  to  personal  in- 
juries sustained,  without  joining  her  husband  as  plaintiff.     (Id.) 

29.  Maintenance  of  Fengs  Contrary  to  Ordinanob — Injury  to 
Pedestrlan— Fall  Caused  by  Pebblb  on  Sidbwalk— PIkozimatb 
Cause  of  Injury. — The  fact  that  plaintiff  would  not  have  been 
injured  but  for  the  existence  upon  the  sidewalk  of  a  pebble  which 
caused  her  to  fall,  striking  a  sharp-pointed  projection  of  a 
barbed-wire  fence  constructed  hj  defendant  aroond  his  premises, 
contrary  to  a  city  ordinance,  would  not  relieve  defendant  from 
liability  where  the  consequence  ought  to  have  been  anticipated  as 
a  probable  result  of  his  negligent  act.     (Id.) 

30.  Presence  of  Foreign  Substance  upon  SmEWAiiS — ^Duty  of  D>* 
fendant  to  ANTidPATB  CONSEQUENCES. — To  find  frult  pcol,  Icavcs 
and  twigs  from  overhanging  trees,  pebbles,  and  other  foreign 
substances  upon  sidewalks  is  a  matter  of  common  experience, 
and  that  such  a  condition  might  cause  a  pedestrian  to  slip  or 
fall,  in  which  event  he  probably  would  be  injured  by  the  barbed* 
wire  fence  constructed  adjoining  the  sidewalk,  contrary  to  ths 
city  ordinance,  was  a  consequence  which  defendant  should  hava 
anticipated  as  likely  to  result  from  his  negligent  act.     (Id.) 

81.  When  Matteb  of  Law. — It  is  only  where  reasonable  men  eaa 
draw  but  a  single  conclusion  from  the  facts  that  courts  may 
determine  the  question  of  negligence  of  either  party  as  a  matter 
of  law.     (County  of  Alameda  v.  Tieslan,  832.) 

32.  Sudden  Peril  — Error  in  Judgment.— -Where  one  is  confronted 
with  sudden  peril,  the  fact  that  he  errs  in  judgment,  miscalculates 
the  space  in  which  he  may  move,  or  momentarily  forgets  and  en* 
counters  another  danger,  does  not  necessarily  warrant  the  conclu- 
sion of  contributory  negligence,  because  afterward  it  may  appear 
he  might  have  avoided  both  perils  by  choosing  a  different  course, 
(M.) 

83.  Proximate  Cause  of  Injury — Proof. — In  an  action  for  dam- 
ages for  the  death  of  a  person  alleged  to  have  been  due  to  the 
negligence  of  the  defendants,  the  latter  cannot  be  held  liable 
44  Cal.  App.— 55 
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unless  their  negligence  was  the  prozimBte  cause  of  the  injury; 
and  the  burden  of  proving  the  defendants'  negligence,  if  it  is 
not  admitted,  and  that  it  was  the  proximate  cause  of  the  injury, 
is  upon  the  plaintiffs.  These  rules,  however,  do  not  require 
demonstration  of  the  connection  between  the  proved  or  admitted 
facts  and  the  resultant  injury,  but  such  eonnection  may  be 
made  by  circumstantial  evidence,     (Id.) 

84.  AcnON    FOB    DaICAGEB — CONTBIBUTOBY    NBOLIOBNGB    OF    DeCBASED — 

Eyidbngb— INFEBBNCBS^ — In  this  action  for  damages  for  the  Heath 
of  a  traffic  ofScer  while  riding  a  motorcycle  on  a  state  highway 
in  course  of  construction  by  the  defendants  under  a  contract  with 
the  state,  which  death  was  alleged  to  have  been  caused  by  the 
negligence  of  the  defendants  in  placing  and  leaving  on  the  high- 
way piles  of  loose,  crushed  rock  and  not  maintaining  warning 
lights  thereon,  it  could  not  be  said  as  a  matter  of  law  that  the 
deceased  was  guilty  of  contributory  negligence,  while  from  the 
facts  proved  the  jury  might  properly  have  drawn  the  inference 
that  the  death  was  the  result  of  the  failure  of  the  defendants  to 
maintain  lights  on  the  rock  pile.     (Id.) 

85.  UsB  OF  Warning   Lights   on    Adjoining   Roadway  —  Custom.— 

In  an  action  for  damages  for  the  death  of  a  person  while  riding 
a  motorcycle  on  a  state  highway  in  course  of  construction,  which 
death  was  alleged  to  have  been  caused  by  the  negligence  of  the 
defendants  in  placing  and  leaving  on  the  highway  piles  of  loose, 
crushed  rock  and  not  maintaining  warning  lights  thereon,  a 
question  concerning  the  use  of  lights  on  the  adjoining  section  of 
roadway  also  under  construction  is  improper  where  no  custom 
regarding  the  use  of  warning  lights  is  shown;  furthermore,  a 
custom  involving  negligence  cannot  excuse  it.     (Id.) 

BO.  DUTT    OF    MOTOBOYGLX    BiDBB  —  EXPEBT     TESTIMONY  —  EBBOB.— In 

such  an  action  it  is  proper  to  ask  an  expert  motorcycle  rider  a 
hypothetical  question  eonceming  what  such  a  rider  should  prop- 
erly do  on  coming  into  sudden  contact  with  a  continuous  pile  of 
gravel  such  as  involved  in  the  case;  but  even  though  there  were 
error  in  permitting  such  a  question  to  be  answered,  it  is  not  such 
as  would  warrant  reversal  if  it  does  not  appear  that  it  resulted 
in  a  miscarriage  of  justice.  (Id.) 
87.  Collision  at  Stbkbt  Intkbsiction— Violation  of  Tbaffio  Bulb 
— Pleading. — In  this  action  for  damages  for  personal  injuries  sus- 
tained by  the  plaintiff  as  the  result  of  a  collision  at  a  street  in- 
tersection of  a  motorcycle  upon  which  he  was  riding  with  an  auto- 
mobile driven  by  the  defendant,  the  principal  negligence  com- 
plained of  having  been  that  defendant  failed  to  observe  the  re- 
quirement of  the  law  that  he  should  yield  the  right  of  ttny  to  the 
plaintiff,  who  was  in  the  act  of  crossing  the  Intersection  from  ths 


Digitized  by  VjOOQ IC 


Negliqencs.  867 


NEOLTGENCB  (Continued). 

ri^ht  of  the  defendant,  as  required  by  subdiyision  (e)  of  section 
20  of  the  Motor  Vehicle  Act,  the  complaint  was  sufficient  in  that 
it  did  in  fairly  appropriate  language  show  the  fact  that  both 
parties  were  at  the  point  of  intersection  of  the  streets  and  about 
to  cross  the  same,  and  contained  a  general  allegation  that  the 
defendant,  "disregarding  the  rights  of  the  plaintiff  and  his  right 
of  way  at  said  crossing,  did  wrongfully,  carelessly,  and  willfully 
drive  his  said  automobile  on  to  and  over  the  said  crossing  while 
plaintiff  was  crossing  the  same.**     (Ward  v.  Gildea,  380.) 

88.  Eelative  Position  of  Parties — Oonfuctino  Testimony — ^Finding 
—Appeal. — In  such  an  action,  even  though  there  is  much  evidence, 
amply  corroborated,  tending  to  show  that  the  relative  position  of 
plaintiff's  motorcycle  and  defendant's  automobile  immediately  be- 
fore the  accident  was  not  as  testified  to  by  plaintiff,  and  the 
plaintiff's  testimony  in  that  regard  stands  practically  alone,  un- 
less the  admitted  and  uncontradicted  facts  are  sufficient  to  show 
that  the  plaintiff's  testimony  could  not  be  true,  the  decision  of 
the  trial  judge  upon  the  disputed  point  is  final  and  conclusive. 

89.  Sudden  P'eul — Erroneous  Judgment — ^Liabhitt  for  Damage. — 
Where  appalling  circumstances  of  imminent  danger  or  peril  so 
suddenly  and  unexpectedly  confront  a  person  of  ordinarily  cool 
and  calm  temperament  and  judgment  that  he  for  the  time  loses 
his  presence  of  mind  or  so  finds  himself  in  a  position  in  which 
he  is  required  to  make  up  his  mind  as  to  the  best  or  safest  course 
to  adopt  to  avoid  the  disaster  which  such  circumstances  threaten 
commonsurately  with  the  suddenness  with  which  they  arise,  and 
damage  or  injury  directly  results  from  the  exercise  of  an  errone- 
ous judgment  in  attempting  to  meet  or  overcome  the  peril  of  such 
circumstances,  such  person  will  not  be  held  actionably  responsible 
or  liable  for  any  injury  or  damage  so  caused.  (Lawrence  ▼. 
Goodwill,  440.) 

40.  Violation  of  Buli  of  Boad— Bequiremsnt  That  Bus  Care  bi 
Exercised. — ^While  one  who  violates  the  law  of  the  road  by  driving 
on  the  wrong  side  thereof  assumes  the  risk  of  such  an  experiment 
and  is  required  to  use  greater  care  than  if  he  had  kept  on  the 
right  of  the  road,  the  rule  requiring  drivers  on  highways  to  keep 
to  the  right  when  meeting  other  vehicles,  or  in  overtaking  another 
vehicle,  whether  statutory,  of  common-law  origin,  or  contained  in 
a  municipal  ordinance,  is  not  a  hard-and-fast  rule  to  be  adhered 
to  under  all  circumstances.  Circumstanees  may  confront  a  person, 
and  often  do,  when  care  would  require  him  to  avoid  or  relinquish 
the  side  of  the  highway  to  which  he  would  otherwise  be  entitled. 
In  such  case  he  would  be  required  to  exercise  such  due  care,  and, 
if  he  failed  to  do  so,  he  would  be  liable  for  negligence,  even 
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though  he  had  placed  himself  upon  the  side  to  which  he  would 
ordinarily  be  entitled.     (Id.) 

41.  Pkima  Faczb  Evidence  of  Negligence — ^Bebuttal. — The  fact  that 
the  driver  of  a  vehicle  has  taken  the  wrong  side  of  the  highway 
when  meeting  or  in  overtaking  another  where  damage  occurs  if 
not  conclusive,  but  only  prima  facie  evidence  of  negligence,  which 
may  either  stand  as  proof  of  the  fact  or  be  overcome  or  rebutted 
by  the  eirenmstancee  of  the  particular  ease.     (Id.) 

48.  AUTOVOBILB    COLLlBlOVt — ^DETERMINATION    OP    JURY   CONCLUSIVE.— In 

this  action  for  damages  for  personal  injuries  sustained  as  the  re- 
sult of  a  collision  between  two  automobiles  on  the  state  highway, 
the  question  whether  the  defendant  was  negligent  in  entering 
upon  the  state  highway  and  in  turning  to  his  left  upon  said  high- 
way on  observing  the  approach  of  the  plaintiff's  machine  toward 
the  point  at  which  he  entered  upon  the  highway  was  peculiarly 
one  for  the  determination  of  the  jury,  and  its  verdict,  so  far  as 
that  question  was  eoneerned^  was  conclusive  upon  the  appellate 
eourt.     (Id.) 

48.  Last  Cleab  Oppoetunitt — Question  fob  Jxtry. — The  doctrine  of 
the  'last  clear  opportunity"  proceeds  upon  the  assumption  or  the 
eoncession  that  the  party  invoking  it  was  himself  guilty  of  negli- 
gence of  the  other  party  was  the  proximate  and  efficient  cause  of 
the  damage,  because,  having  a  clear  opportunity  of  avoiding  the 
accident  or  collision  by  the  exercise  of  reasonable  or  ordinary  care, 
his  conduct,  therefore,  amounts  to  a  willful,  reckless,  and  wanton 
disregard  of  the  duty  which  the  circumstances  of  this  ease  cast 
upon  him;  and  whether  it  did  in  fact  apply  in  the  case  and 
whether  the  defendant  did  or  did  not  do  all  that  he  could  reason- 
ably have  been  expected  to  do  to  avoid  the  collision  were  solely 
for  the  jury's  determination.     (Id.) 

44.  Pbepondebangx  of  EvmENOE  —  INOOBBECT  Instbuction.— In  this 
aetion,  an  instruction,  reading  in  part:  *'Dy  the  preponderance  of 
evidence  is  meant  greater  and  superior  weight  of  evidence  which 
satisfies  your  mind.  By  a  preponderance  of  evidence  is  not  neces- 
sarily meant  a  greater  number  of  witnesses,  but  if  the  plain- 
tiff has  proven  the  material  allegations  of  his  complaint  by 
such  evidence  as  satisfies  and  produces  conviction  in  the  minds 
of  the  jury,  then  he  may  be  said  to  have  proven  his  case  by  a 
preponderance  of  evidence.  When  you  are  satisfied  that  the  truth 
lies  with  a  single  witness  or  with  any  number,  you  are  justified 
in  returning  a  verdict  in  accordance  therewith.  This  is  what  is 
meant  by  a  preponderance  of  proof.  It  is  that  character  or  meas- 
ure of  evidence  which  carries  conviction  to  your  minds,"  fell  short 
of  stating  correctly  the  rule  as  to  the  preponderance  of  evidence 
whioh  appliM  in  civil  caseS|  as  that  rule  does  not  mmu.  that  the 
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evidence  shall  be  such  as  to  eatieff  and  produce  conviction  in  the 
minds  of  the  jury,  but  means  such  evidence  as,  when  weighed 
with  that  opposed  to  it,  has  more  convincing  force,  and  from 
which  it  results  that  the  greater  probabilitj  is  in  favor  of  the 
party  upon  whom  the  burden  rests,  but  a  review  of  the  entire 
record,  including  the  evidence,  precluded  the  appellate  court  from 
declaring  that  a  miscarriage  of  justice  resulted  therefrom.     (Id.) 

45.  TSAVXLINO   AT   EXCESSIVK    SPEED— INSTRUCTED   VESDICT    NOT    EkBOB. 

In  such  action  it  was  not  erroneous  to  instruct  the  jury  that  if 
they  found  that  the  plaintiff  was  driving  his  machine  as  he  was 
approaching  the  intersection  at  a  greater  rate  of  speed  than  ten 
miles  per  hour,  and  that  a  collision  occurred  between  the  plain- 
tiff's and  the  defendant's  machines,  and  that  the  defendant  was 
not  guilty  of  contributory  negligence  at  the  time  of  the  col- 
lision, it  would  be  their  duty  to  find  for  the  defendant,  not  only 
on  the  complaint  of  the  plaintiff,  but  also  upon  the  cross-complaint 
of  the  defendant,  for  such  damages  as  the  evidence  might  show 
that  the  defendant  had  sustained  by  reason  of  such  collision. 
(Id.) 

46.  BiQHT  OF  Way  to  Operator  on  Right— Proper  Instruction* — 

An  instruction  that  "While  the  law  gives  to  the  operators  of  ve- 
hicles on  the  right  what  is  generally  termed  the  'right  of  way,' 
still  it  does  not  follow  as  a  matter  of  law  that  upon  the  happen- 
ing of  a  collision  between  two  vehicles  at  the  intersection  of  two 
public  highways  that  the  operator  of  the  vehicle  on  the  left  is 
neeessarily  guilty  of  negligence.  All  the  facts  and  circumstances 
surrounding  the  happening  of  the  accident  must  be  considered  in 
determining  whether  such  operator  was  in  fact  negligent.  In 
other  words,  the  law  governing  the  operation  of  vehicles  must  be 
applied  to  the  facts  and  circumstances  of  the  case,  and  the  law 
which  gives  to  the  operator  of  a  vehicle  on  the  right  the  so-called 
'right  of  way'  also  contemplates  that  such  operator  of  such  vehicle 
Jb  himself  operating  his  vehicle  in  a  careful  and  prudent  manner, 
and  with  due  regard  to  the  safety  of  others,"  is  a  correct  state- 
ment of  the  rule.     (Id.) 

47.  Unlawful  Bate  of  Speed  —  Presumption  of  Negligence  —  In- 

structions.— ^An  instruction  that  if  the  jury  should  find  that 
the  plaintiff,  at  or  immediately  before  the  collision  in  question, 
was  approaching  the  intersection  of  ways,  and  that  his  view  of  the 
traffic  on  the  intersecting  way  was  obscured,  and  that  he  was 
traveling  at  a  rate  of  speed  in  excess  of  ten  miles  per  hour,  then, 
and  in  that  event,  the  plaintiff  is  conclusively  presumed  to  have 
been  guilty  of  negligence  at  the  time  of  the  collision,  is  not  sub- 
ject to  the  objection  that  it  omits  to  state  the  qualification  that 
such  negligence  is  not  the  determining  factor  unless  it  proximately 
eansed  or  eontributed  to  the  accident  in  question^  where  in  other 
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parts  of  the  instruetions  the  court  did  snbmlt  that  question  to  the 
juiy.     (Id.) 

48.  Approaching  Intersection  —  Assumption  or  Compliance  With 
Law — Right  to  Exceed  Speed  Limit.— The  fact  that  the  plaintiflP 
who  was  driving  westerly  had  the  right  to  assume  that  any  per- 
son approaching  the  state  highway  from  the  intersecting  road  to 
the  north  would,  upon  entering  upon  the  highway,  proceed  beyond 
the  center  of  the  intersection  with  the  state  highway  before  turn- 
ing to  the  left  to  travel  easterly  did  not  give  him  the  right  to 
proceed  in  approaching  the  intersection  when  as  near  as  fifty  or 
sixty  feet  therefrom  at  the  rate  of  thirty  or  even  twenty-two  miles 
per  hour.     (Id.) 

49.  When  Contributobt  Negligence  a  Question  or  Law. — Contribu- 
tory negligence  is  a  question  of  law  only  when  the  evidence  is  of 
such  a  character  that  it  will  support  no  other  legitimate  inference 
than  that  in  the  one  case  the  plaintiff  was  guilty  of  contributory 
negligence.  When  the  evidence  is  such  that  the  court  is  impelled 
to  say  that  it  is  not  in  conflict  on  the  facts,  and  that  from  those 
facts  reasonable  men  can  draw  but  one  inference,  and  that  an  in- 
ference pointing  unerringly  to  the  negligence  of  the  plaintiff  con- 
tributing to  his  own  injury,  then,  and  only  then,  does  the  law 
forbid  plaintiff  a  recovery.  Even  where  the  facts  are  undisputed, 
if  reasonable  minds  might  draw  different  conclusions  upon  ihe 
question  of  negligence,  the  question  is  one  of  fact  for  the  jury. 
(Moss  V.  H.  B.  Boynton  Co.,  474.) 

50.  Negligence  or  Defendant  not  to  be  CoNSiDKaED. — The  question 
of  contributory  negligence  must  be  determined  without  regard  to 
any  negligence  on  the  part  of  defendant.     (Id.) 

51.  Duty  of  Person  About  to  Cross  Street.— It  is  the  duty  of  a 
person  about  to  cross  a  city  thoroughfare,  as  the  act  of  an  ordi- 
narily prudent  man,  immediately  before  placing  himself  in  a  posi- 
tion of  danger,  to  look  in  the  direction  from  which  danger  is  to 
be  anticipated.  This  is  a  continuing  duty  and  is  not  met  by  look- 
ing once  and  then  looking  away.     (Id.) 

52.  Crossing  6trest  at  Other  Than  Established  Cbossino. — A 
person  in  attempting  to  cross  a  city  thoroughfare  at  other  than 
the  established  crossing  is  under  a  duty  to  exercise  a  greater  de- 
gree of  care  than  if  he  were  at  the  established  crossing.     (Id.) 

63.  Ability  to  hate  Seen  Automobile  —  Failubb  to  Look-^Con- 
tributory  Negligence. — Where  the  plaintiff  in  an  action  for  dam- 
ages for  personal  injuries  sustained  through  having  been  struck 
by  an  automobile  while  attempting  to  cross  a  city  thoroughfare 
was  under  a  duty  to  look  and,  had  he  looked,  could  have  seen  the 
antomobila  in  time  to  have  avoided  the  accident,  his  failnre  to  40 
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80  nnder  the  eircnmstances  eonstitnted  contributory  negligence  bar- 
ring recovery,     (Id.) 

04.  Automobile  Collision— Action  ros  Damages — CoNTuap  of  Evi- 
dence— Afpeau — In  an  action  for  damages  to  an  automobile  be- 
longing to  the  plaintiff,  and  for  personal  injuries  suffered  by  him, 
alleged  to  have  been  caused  by  a  collision  between  plaintiff's  auto- 
mobile and  a  motor-truck  belonging  to  one  of  the  defendants  and 
driven  by  the  other,  where  there  is  a  conflict  in  the  testimony  as 
to  the  rate  of  speed  at  which  the  two  machines  were  progressing, 
and  as  to  whether  or  not  the  defendant  driving  the  motor-truck 
turned  it  in  front  of  the  plaintiff,  the  judgment  of  the  trial  court 
will  be  affirmed  on  appeal.     (Mann  v.  Dettling,  489.) 

55.  Injtjbt  to  Employee— Payment  bt  Insusanob  Cabbisb— Bight 
TO  Join  as  Plaintiff  —  Awabd  by  Commission  not  Condition 
Precedent. — ^The  liability  of  the  employer  or  its  insurance  carrier 
to  pay  compensation  is  created  by  the  Workmen's  Compensation 
Act  and  not  by  the  award  of  the  commission;  therefore,  the  mak- 
ing of  an  award  by  the  commission  does  not  constitute  a  condi- 
tion precedent  to  the  right  of  the  insurance  carrier  who  has  paid 
the  compensation  to  the  injured  employee  to  join  with  the  latter 
as  plaintiff  in  an  action  to  recover  damages  from  the  party  by 
whose  negligence  the  injury  was  caused.  (Moreno  v.  Los  Angelei 
Transfer  Co.,  551.) 

56.  Occupation  of  Plage  of  Danoeb — Duty  to  Befkain. — ^A  person 

riding  on  a  steam  roller  as  helper,  and  to  assist  the  driver 
generally,  but  not  having  anything  to  do  with  the  actual  opera- 
tion or  driving  of  the  roller,  or  any  control  over  the  driver,  is 
not  required  to  refrain  from  occupying  a  position  on  the  roller 
that  can  only  become  a  place  of  danger  by  reason  of  the  negli- 
gence of  another.     (Id.) 

57.  Failure  to  Assume  That  Another  Would  Violate  Law — In- 
jury— Contributory  Negligence. — Such  a  person  is  justified  in 
assuming  that  another  person  proceeding  on  the  same  street  will 
obey  the  law;  and  where  he  is  injured  through  the  negligence 
of  the  driver  of  a  baggage  truck  In  cutting  in  too  quickly  to 
the  left  and  ahead  of  the  steam  roller,  contrary  to  the  provisions 
of  the  state  Motor  Vehicle  Act,  he  cannot  be  charged  with  con- 
tributory negligence  because  he  omitted  to  assume  that  another 
would  thus  violate  the  law.     (Id.) 

5S.  Negligence  of  Drttxr  of  Steam  Bolleb  —  Nor  Impxtted  to 
Helper. — ^Where  such  injured  person  was  acting  merely  as  an 
assistant  to  the  driver  of  the  steam  roller,  having  nothing  to  do 
with  the  actual  operation  or  driving  of  the  roller,  nor  any  con- 
trol over  the  driver,  the  negligence  of  the  driver,  if  any  there 
was,  cannot  be  imputed  to  him.     (Id.) 
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59.  AcnoN  FOR  Damages— Faii/Ubx  to  Observe  Traffic  Eulb— Tbsti- 
icoNY  OF  Driver — ^Directed  Verdict. — In  an  action  for  damages 
by  such  injured  person  against  the  owner  of  the  baggage  truck 
which  caused  the  injury,  the  testimony  of  the  driver  of  defend- 
ant's truck  that  he  saw  the  plaintiff  on  the  steam  roller  and  that 
he  would  have  missed  the  roller  altogether  if  the  plaintiif's  1^;b 
had  not  been  sticking  over  the  side  would  justify  the  court  in 
directing  a  verdict  for  the  plaintiff.     (Id.) 

60.  Measure  of  Daicagss  —  Province  of  Jury. — In  such  an  action 
the  amount  of  damages  to  be  awarded  to  the  plaintiff  is  com- 
mitted to  the  unbiased  judgment  of  the  jury,  and  when  it  ap- 
pears that  that  judgment  has  been  fairly  obtained,  such  judg- 
ment must  govern,  unless  the  damages  awarded  are  so  obviously 
disproportionate  to  the  injury  shown  to  have  been  sustained  as 
to  warrant  the  belief  that  the  jury  must  have  been  influenced  by 
passion,  partiality,  or  prejudice,  or  misled  by  some  mistaken  view 
of  the  merits  of  the  case.     (Id.) 

61.  Personal     Injcrixs — SimsEQUENT    Development    of    Bladder 

Trouble  —  Action  for  Damages  —  Pleading  —  Evidsncb. — ^In  an 
action  for  damages  for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant  in  the  operation  of 
his  automobile  whereby  he  came  into  collision  with  the  plaintiff, 
where  the  complaint,  after  setting  forth  a  certain  specific  in- 
jury, aHeged  that  by  reason  of  the  accident  the  plaintiff  was 
made  sick,  sore  and  lame,  and  that  she  was  physically  impaired, 
and  had  also  received  and  was  suffering  from  a  serious  nervous 
shock,  evidence  that  a  few  weeks  after  the  accident  the  plaintiff 
dcTcloped  serious  bladder  trouble  was  admissible.  (Kuhno  v.  Mar- 
shall, 588.) 

62.  Physical  Injuries  Sustained  —  Proximate  Result  of  Acci- 
dent— ^Pleading. — A  plaintiff  is  not  required  to  allege  specifically 
each  physical  injury  sustained  or  which  may  have  resulted  from 
the  accident.  It  is  sufficient  if  such  injuries  can  be  traced  to 
the  occurrence  complained  of  and  are  such  as  might  naturally  re- 
sult from  the  injury.     (Id.) 

63.  Nervousness  as  Element  of  Damage  —  Testimony  of  Plain- 
tiff  Admissible. — Nervousness,  when  the  reasonable  outcome  of 
physical  injuries,  is  always  an  element  of  damage,  and  in  an  action 
for  damages  for  personal  injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant,  the  plaintiff's  testimony  as 
to  the  extent  and  nature  of  her  nervousness  is  admissible.     (Id.) 

64.  Collision  of  Pedestrian  With  Jitney  Bus — Action  for  Dam- 

ages FOR  Personal  Injuries — Interest  of  Jurors  in  Accident 
Insurance  Companies. — In  an  action  for  damages  sustained  by  a 
pedestrian  wliilo  crossing  a  city  street  through  having  been  struck 
by  an  automobile,  driven  as  a  jitney  bus,  the  plaintiff  is  entitled 
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to  know  if  any  of  the  prospeetive  jnron  are  interested  as  stock- 
holders or  otherwise  in  corporations  engaged  in  accident  indemnity 
insnrance.  (Baldarachi  t.  Leach,  603.) 
66.  Ii£PBOPift  Suggestion  That  Defendant  was  Insttbxd  —  Cubino 
I  AND  Waiver  ov  Erboe. — The  action  of  connsel  for  plaintiffs  in 
calling  the  prospective  juror's  attention  to  the  fact  that  the 
defendant  was  insured  against  liability  for  such  an  accident  did 
not  constitute  reversible  error  where  the  court,  in  calling  atten- 
tion to  its  prejudicial  character,  secured  a  statement  from  the 
jurors  that  they  could  and  would  disregard  the  information, 
and  the  defendant  consented  to  proceed  to  empanel  the  Jury  from 
the  talesmen  then  in  attendance.     (Id.) 

66.  Degla&ations  of  Btstandkb-^Shence  of  Defendant— Evidence 

The  admission  in  evidence  in  such  an  action  of  the  statement 
of  a  witness  to  the  accident,  made  to  the  defendant  at  the 
time  and  not  denied  by  him,  that  he  'liad  ought  to  be  strung 
up  by  the  heels  for  running  into  a  woman  in  that  fashion,"  is 
not  error.  It  is  for  the  jury  to  say,  under  proper  instructions, 
whether  or  not  the  defendant's  silence  amounted  to  an  admission 
of  negligence.     (Id.) 

67.  Use    of    Stkebts  —  J>Trrtss    of    Pedestrians    and    Automobile 

Dbivebs. — A  pedestrian  crossing  a  street  has  a  right  to  assume, 
until  the  contrary  reasonably  appears,  that  drivers  of  automo- 
biles will  keep  a  reasonable  lookout  ahead  and  exercise  ordinary 
care  to  avoid  causing  him  injury;  and,  likewise,  such  pedestrian  is 
bound  generally  to  look  after  his  own  safety,  Ai^d  in  that  behalf 
a  duty  is  imposed  upon  him,  when  crossing  a  highway  where  vehi- 
cles are  to  be  looked  for,  to  use  due  care  and  caution  to  see  that 
he  is  not  in  danger.  (Owens  v.  W.  J.  Burt  Motor  Co.,  645.) 
6d.  IicPBOPEB  Management  of  Ibbigation  System — ^Action  fob  Dam- 
ages— CONFLIOTING    EVIDENOE  —  FINDINGS — ^APPEALw — ^Whcrc,    BS    in 

this  action  for  damages  alleged  to  have  been  sustained  by  the 
plaintiff,  and  his  assignor,  through  the  alleged  negligence  of  the 
defendant  in  the  management  and  control  of  its  ditches  and  canals 
whereby  plaintiff's  land  was  overflowed  and  damage  caused,  the 
testimony  of  defendant's  employee  having  charge  of  the  portion 
of  the  irrigation  system  in  question  as  to  the  manner  of  its 
operation  and  control  is  contradicted  by  the  testimony  of  plain- 
tiff's witnesses,  the  appellate  court  will  not  interfere  with  the  find- 
ings and  conclusions  of  the  trial  court  (Wallace  v.  Fresno  CL  ft  L. 
Corp.,  661.) 
69.  OoLusiON  of  Automobile  and  Pedestrian — ^Action  for  Damages 
— Contributory  Neoliobncb — ^Evidence. — In  this  action  by  a  hus- 
band and  wife  for  damages  for  personal  injuries  to  the  wife 
caused  by  being  struck  by  an  automobile  driven  by  the  defend- 
ant while  crossing  a  city  street,  the  wife  was  not  guilty  of  con- 
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tributozj  negligence  as  a  matter  of  law,  but  the  qnestion  waa  oaa 
for  the  jury,  and  the  admitted  physical  facta  and  the  testimony 
of  the  plaintiffs  were  snfScient  to  warrant  the  jury  in  finding 
that  there  was  no  contributory  negligence  on  the  part  of  the  wife. 
(McMollen  ▼.  Davenport,  695.) 

70.  Pedestrian  Obobsing  Stbeet  —  Bights  and  Duty  of.— Where 
inch  injured  party,  after  having  passed  the  center  of  the  street, 
turned  and  looked  in  the  direction  from  which  the  automobile  which 
struck  her  came  and  ascertained  that  apparently  there  was  no  danger, 
it  was  not  negligence  on  her  part  to  turn  and  look  ahead  of  her  as 
she  proceeded  across  the  street.  She  had  a  right  to  expect  that 
an  automobile  would  not  suddenly  emerge  from  a  concealed  position 
within  fifty  feet  of  her,  going  at  a  speed  of  over  twenty  miles  an 
hour,  and  without  sounding  any  warning,  strike  her  within  less  than 
fifty  feet  from  the  point  where  it  emerged  into  view.  (Id.) 
6ee  Highway^  1, 

NEGOTIABLE  INBTBUMENTS.  See  Mortgages,  6;  Ptomissory 
Notes. 

NEW  TBIAL.    See  Appeal,  16,  18;  Criminal  Law,  16b 

NONSUIT. 

1.  Gbounds— Negbssitt  fob  Settlement  of. — ^A  party  moving  for  a 
nonsuit  should  state  in  his  motion  the  precise  grounds  upon  which 
he  relies,  so  that  the  attention  of  the  court  and  the  opposite  coun- 
sel may  be  particularly  directed  to  the  supposed  defects  in  plain- 
tiff's esse.     (Giles  v.  Beed,  367.) 

2.  Omission  to  State  Grounds  of  Motion — ^Whxn  not  Bsvebsiblb 
Ebbob. — Omission  to  state  the  grounds  upon  which  a  motion  for 
a  nonsuit  is  predicated  is  not  sufficient  ground  for  the  reversal 
of  the  judgment  rendered  upon  the  granting  of  the  motion, 
where  the  complaint  Is  silent  as  to  facts  under  which  any  evidence 
was  admissible  and  not  susceptible  of  an  amendment  which  could 
warrant  a  recovery  by  plaintiff.     (Id.) 

See  Negligence,  d. 

NOTABIES   PUBLia    See  Certificates,  t. 

NOTICE.  See  Agen^,  2;  Appeal,  6,  18,  23,  24;  Bulling  Bestrietions, 
4;  Contracts,  23;  Cbrporations,  3;  Execution  Sales,  1;  Guar- 
anty, 2;  Leases,  5;  Mechanics'  Liens,  6;  Mortgages,  2;  Negtt- 
genee,  15;  Unlawful  Detainer,  1,  2. 

NUISANCES. 
1.  Obstbuction  of  Citt  Stbeet  by  Bailboad  Company— AonoN  to 
Abate— Insufficient  DENUiii. — In  an  action  by  a  municipality 
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against  a  railroad  company  to  compel  the  removal  of  certain 
obstructions  to  travel  placed  hj  the  latter  across  a  public  street  in 
said  municipality,  denials  that  the  embankments  or  tracks  is  or 
are  an  unlawful  obstruction  of  the  street,  or  an  unlawful  inter- 
ference with  the  use  of  the  street  by  the  public,  are  insufficient 
to  raise  an  issue  of  fact.  (Bed  Bluff  ▼.  Southern  Pacifle  Co.,  667.) 
2.  Obstruction  of  Highway — ^Nuisance — Jurisdiction  to  Abatx. — 
An  obstruction  of  an  established  highway  constitutes  a  public 
nuisance  which  the  superior  court  has  jurisdiction  to  abate.     (Id.) 

OPTIONa    See  Leases,  1. 

OBDINANCES.    See  Leasee,  15,  16;  Negligence,  29;  Quarantine,  1. 

PABBNT  AND  CHILD. 

1.  LiABiUTT  OF  Father  to  Support  Illegitimate  Child. — An  action 

may  be  brought  to  compel  the  father  of  an  illegitimate  child  to 
contribute  to  its  support,  notwithstanding  the  child  was  conceived 
and  bom  before  the  enactment  of  section  196a  of  the  Civil  Code. 
(McLain  v.  Meadows,  402.) 

2.  Pleading  —  Parties  —  Bight  of  Action  by  Mother  in  Own 
Name. — ^Under  section  196a  of  the  Civil  Code,  the  mother  of  an 
iUegitimate  child  may  bring  an  action  in  her  own  name  on  behalf 
of  the  child  to  compel  the  father  to  contribute  to  its  support. 
(Id-) 

3.  MiNORiTT  OF  Father  Immaterial. — The  fact  that  the  father  of 
an  illegitimate  child  is  a  minor  does  not  relieve  him  from  liability 
for  the  child's  support.     (Id.) 

PABTIBS. 

1.  Meaning  of  Word  "Parties**— Oonstructioh  of  Code. — The  word 

"parties,"  as  used  in  subdivision  3  of  section  1880  of  the  Code 
of  Civil  Procedure,  is  broad  enough  in  meaning  to  apply  to  a 
party  to  the  record  suing  in  Ida  representative  capacity.  (Bou- 
celli  V.  Fugazi,  249.) 

2.  Defect  of  Parties — Waiver  of  Objection. — ^Where  no  objection 
is  urged  during  the  trial  upon  the  ground  of  defect  of  parties, 
the  point  is  not  available  upon  appeaL     (8tone  v.  Hancock,  365.) 

3.  Want  of  Appearance— Jurisdiction  to  Give  Judgment. — ^Where, 
in  an  action  to  quiet  title  to  certain  real  property,  no  pleading 
Is  filed  on  behalf  of  a  given  defendant,  the  court  is  without  juris- 
diction to  give  a  judgment  establishing  her  title  to  the  property. 
(Schaefer  v.  Dinwiddle,  405.) 

4.  Action  to  Cancel — ^Parties — Erroneous  Jxtdgment. — In  an  action 
involving  the  validity  of  a  promissory  note,  if  the  owner  of  the 
note  if  not  made  a  party  to  the  action,  a  judgment  dixeeting  the 
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caneeUation  of  the  note  cannot  be  sustained.     (Lawrenee  t.  Long 
Beach  P.  P.  Co.,  410.) 

See   Appeal,    24;    Fraud,    1,    2;    Mandamus,    2;    Negligence,   4, 

13,  27,  28,  55;    Place  of  Trial,  1;   Pleading,  3,   14,   15,  17. 

PARTNERSHIP.    See  Appeal,  21. 

PAYMENT.    See  Contiaets,  23;  Judgments,  4;  Pleading,  18;  Vendor 
and  Vendee,  12. 

PEACE   OFFICERS. 

Arrest  Without  Warrant — False  Imprisonment. — Where  a  room- 
iDg-bouse  ordinance  makes  it  a  misdemeanor  for  any  person  to 
resort  to  a  rooming-bouse,  lodging-house,  hotel,  or  other  place 
for  the  purpose  of  having  therein  sexual  intercourse  with  a  per- 
son to  whom  he  or  she  is  not  married,  no  authority  resides  in 
a  police  officer  to  make  the  arrest  of  any  such  person  without 
a  warrant,  unless  all  of  the  acts  essential  to  make  out  the 
crime  are  committed  in  the  actual  presence  and  view  of  such 
officer.  The  arrest  of  a  person  upon  suspicion,  or  upon  informa- 
tion of  others,  that  a  misdemeanor  has  been  committed  is  wholly 
unauthorized  and  the  arrest  in  such  a  case,  being  without  process, 
makes  the  person  who  accomplishes  the  same  guilty  of  false 
imprisonment,  which  is  either  a  high-grade  misdemeanor  or  a 
felony,  depending  upon  the  use  or  nonuse  of  violence  in  effecting 
the  arrest.     (In  re  Milstead,  239.) 

PEDEHSTRIAN.     See    Negligence,   07. 

PENALTIES.     See  Criminal  Law,  30. 

PENSIONS.    See  Municipal  Corporations,  4k 

PERFORMANCE.    See  Contracto,  6,  7;  Vendor  and  Vendee,  11. 

PERSONAL    INJURIES.    See    Community   Property,    1;    Negligence, 

14,  17,   22,   26-33,   39,  42,   43,   53-^5,  57,   58,   61-64,  66,   69. 

PETITIONS.     See  Estates  of  Deceased  Persons,  4;  Habeas  Corpus,  4. 
PHYSICIANS   AND   SURGEONS.    See   Medical   Practice   Act,   1. 

PLACE   OF  TRIAL. 

Unnecessary  Party  Defendant — Want  of  Cause  or  Action  Against 

— Tin?  I  IT    OF     N'ONRESIDKNT     DEFKNDANTS     TO     ClIANOE     OF     VENUE. — 

Where  the  only   party   defendant  residing  in   the   county  in   which 
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ftn  aetion  is  brought  is  not  a  neeeassTy  party  defendant,  or 
where  the  complaint  does  not  state  a  eause  of  aetion  against 
him,  the  other  nonresident  parties  defendant  are  entitled  to  have 
the  plaee  of  trial  changed  to  the  oonn^  of  their  residence. 
(Garrett  y.  Jensen,  99.) 

PLEADING. 

1.  BlOPKNIMO    OF    CiLSB    ATTEB    JUDGMENT    OBDXBED— FlIiXKO    OT    SUP- 

PLEMENTAL Answer — ^Discretion — ^Appeal. — In  the  absence  of  a 
showing  of  an  abuse  of  discretion,  the  action  of  the  trial  court  in 
allowing  a  case  to  be  reopened  in  order  to  permit  the  defend- 
ants to  file  a  supplemental  answer  after  the  court  had  ordered 
judgment  for  the  defendants  will  not  be  disturbed  on  appeal. 
(Bryant  ▼.  Hobert,  815.) 

2.  Illegal  Payicknt  of  Monet  to  Matron  — Action  bt  Oounty 

TO  Beoover  —  C^ss-ooicPLAiNT  AoAiNST  SHERIFF.  —  In  an  action 
by  a  county  against  the  sheriff,  the  surety  on  his  ofSeial  bond 
and  another  who  had  rendered  services  as  matron  at  the  special 
instance  and  request  of  said  sheriff,  to  recover  money  alleged 
to  have  been  paid  by  the  county  to  the  latter  pursuant  to  an 
order  made  by  the  board  of  supervisors  without  authority  of 
law,  the  latter  cannot  maintain  a  cross-action  against  the  sheriff 
to  recover  the  reasonable  value  of  the  services  rendered  by  her. 
(Santa  Barbara  Go.  v.  Janseens,  318.) 
8.  Defect  of  Parties— Waiver. — ^Where  no  objection  to  the  defect 
in  parties  to  an  action  is  urged,  either  by  demurrer  or  at  the 
trial,  the  objection  cannot  be  urged  for  the  first  time  on  appeaL 
(Hyde  v.  Stockwell,   340.) 

4.  Action  wor  Money  Dub  —  Oboss-coicplaint  foe  Daicages  not 
Permitted. — In  an  action  for  money  due  for  goods,  wares,  and 
merchandise  sold  and  delivered  by  plaintiff  to  defendant,  the 
defendant  by  way  of  cross-complaint  cannot  recover  damages  for 
conversion  of  a  trenching  machine,  worked  by  fraud,  the  events 
pleaded  not  happening,  and  the  cause  of  action  not  arising,  until 
seven  months  after  the  commencement  of  plaintiff's  action. 
(United  Casting  Co.  v.  Duncan,  384.) 

5.  When  Cross-complaint  Maintainable.  —  A  cross-complaint  can 
be  maintained  only  when  the  defendant  seeks  afirmative  re- 
lief relating  to  or  depending  upon  the  contract,  or  transaction 
upon  which  the  action  is  brought,  or  affecting  the  property  to 
which  the   action  relates.     (Id.) 

0.  Independent  Counterclaims— Cross-complaint  not  Permitted. — 
Persons  having  independent  claims  against  each  other,  the  relief 
authorized  in  one  having  no  relation  to  that  which  can  be  given 
in  the  other,  nor  in  any  manner  affecting  it,  are  not  permitted 
to   settle   them   all   in   one   action   upon   the   sole   ground   that, 
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as  they  are  in  court  contending  against  eaeb  other,  with  respect 
to  one  ease^  or  dispute,  they  should  at  that  time  and  place  settle 
all  other  matters  of  oontroyersy  existing  between  th'em.     (Id.) 

7.  Determination   of   Right   to   Maintain   Cboss-oomplaint — Con- 

fusion OF  Cause  of  Action  With  Bbiczdt  Pursued.  —  In  de- 
termining whether  a  given  cause  of  action  existing  in  favor  of 
the  defendant  and  against  the  plaintiff  is  proper  subject  matter 
for  a  cross-complaint,  plaintiff's  cause  of  action  must  not  be  eon- 
fused  with  the  remedy  pursued  in  its  enforcement,  or  the  means 
by  which  plaintiff  seeks  to  effectuate  its  obligation  against 
defendant.     (Id.) 

8.  Complaint  to  Quiet  Title  —  Amendment  to  Enfobos  Tftusr. — 

In  an  action  begun  under  an  ordinary  complaint  to  quiet  title 
it  is  not  error  to  permit  the  plaintiff,  pending  the  trial,  to 
file  an  amended  complaint  setting  up  the  facts  relied  upon  to  de- 
feat the  defendant's  claim  of  title  and  establishing  the  trust  in 
plaintiff's  behalf,  and  praying  that  such  trust  be  declared  and  a 
reeonveyanee  of  the  premises  to  plaintiff  decreed.  (Eord  r.  Ford, 
415.) 

9.  When   Amendment  Proper  —  Discretion  of   Trial  Court.  —  So 

long  as  the  action  as  set  out  in  the  amendment  is  not  entirely 
foreign  to  the  original  form  of  the  action,  and  the  relief  sought 
arises  on  the  same  general  state  of  facts,  such  amendment  is 
proper  and  within  the  discretion  of  the  trial  court  (Id.) 
l(k  Counterclaim — Essential  Elements^ — ^In  order  to  constitute  a 
valid  counterclaim,  the  cause  of  action  therein  stated  must  arise 
not  only  out  of  the  transaction  set  forth  in  the  complaint  as 
the  foundation  of  the  plaintiff's  claim,  but  must  be  one  existing 
in  favor  of  a  defendant  and  against  a  plaintiff  betweea  whom  a 
several  judgment  might  be  had  in  the  action.  (Ward  v.  Goetting, 
435.) 

11.  Action  to  Cancel  Note— Bight  of  Action  upon  Note— Failure 
to  Set  up  as  Counterclaim. — ^In  an  action  to  cancel  and  annul 
a  promissory  note  on  the  ground  of  fraud  in  its  procurement, 
the  cause  of  action  based  upon  the  promissory  note  cannot  be 
made  the  subject  of  a  counterclaim;  hence  the  omission  of  the 
payees  of  a  note  to  set  up  a  cause  of  action  based  thereon  in  an 
action  by  the  maker  to  cancel  the  note  on  the  ground  of  fraud  in 
its  procurement  will  not,  under  the  provisions  of  section  439  of  the 
Code  of  Civil  Procedure,  bar  a  subsequent  aetion  to  recover  upon 
said  note.     (Id.) 

12.  Answer  to  Cfeoss-ooMPLAiNT— Prater  fob  Affirmativb  Belief— 
Bight  to  Dismiss  Cross-complaint.  —  The  right  of  the  cross- 
complainants  in  an  action  to  cancel  and  annul  a  promissory 
note  on  the  ground  of  fraud  to  dismiss  their  cross-complaint  to 
recover  xt^oa  said  note  is  not  barred,  under  section  531   of  the 
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Oode  of  CiTJl  Procedure,  merely  by  the  plaintifrs  haviiig  inter- 
posed an  answer  thereto  setting  np  the  same  facts  upon  which  he 
based  his  demand  for  the  cancellation  of  the  note,  followed  by  a 
prayer  for  such  relief.     (Id.) 

18.  Nonpayment— SuiTioEBNCT  of  Allegation. — In  an  action  to  fore- 
close a  mortgage,  an  allegation  that  the  defendants  have  de- 
faulted in  the  payment  of  the  principal  sum  of  said  note,  to- 
gether with  interest  thereon  from  a  certain  date,  at  the  rate  of 
six  per  cent  per  annum,  no  part  of  which  said  sum,  nor  interest 
thereon,  has  been  paid,  constitutes  a  suficient  allegation  of  non- 
payment as  against  a  general  demurrer.  (Pacific  Mut.  Life  Ins. 
Go.  Y.  Hansen,  463.) 

14.  Siting  Pebsonb  by  Fiorrnoirs  Naves — Ionoranob  must  be  Bbal 
—Duty  to  Make  iNQuiBYwWhere  a  person  is  sued  by  a  ficti- 
tious name  upon  the  ground  that  the  plaintiff  is  ignorant  of 
the  true  name  of  such  defendant,  under  section  474  of  the  Code 
of  Civil  Procedure,  the  ignorance  of  the  true  name  of  the  de- 
fendant must  be  real  and  not  feigned.  It  must  not  be  willful 
ignorance,  or  such  as  might  be  removed  by  some  inquiry  or 
resort  to  information  easily  accessible.  (Mercantile  T.  Co.  r. 
Stockton  etc  Co.,  558.) 

15.  Bight  or  Stkangeb  to  Appear  as  Fionnous  Named  Deivnd- 
ANT. — A  litigant  has  a  right  to  select  the  persons  whom  he  de- 
sires to  be  made  defendants  in  the  action;  and  in  an  action 
to  foreclose  a  mortgage,  a  person  not  named  as  a  party  to  the 
suit  and  not  served  as  one  of  those  sued  by  a  fictitious  name,  or 
otherwise  made  known  by  the  plaintiff  as  one  of  the  real  persons 
whom  he  desired  as  defendants  and  whom  he  sued  by  fictitious 
names,  has  no  right  to  appear  therein  by  demurrer,     (Id.) 

16.  Bight  or  PLAnmrr  to  Designate  Pasties  Sued. — In  an  action 
in  which  certain  fictitious  names  are  stated,  it  is  for  the  plain- 
tiff to  designate  by  the  service  of  summons  whom  he  intends 
to  sue  under  the  fictitious  names,  and  not  for  any  and  every  per- 
son in  the  county  to  decide  for  himself  whether  he  is  the  person 
intended.     (Id.) 

17.  Unauthorized  Afpeabance — ^Pleading  Pbopebly  SntiOKBif  fBoic 

Files. — Where  a  person  not  named  as  a  party  to  an  action 
attempts  to  become  such  by  appearing  and  filing  a  demurrer  as  one 
of  the  defendants  designated  by  a  fictitious  name,  such  demurrer, 
on  motion  of  the  plaintiff,  is  properly  stricken  from  the  files. 
(Id.) 

18.  Filing  or  Dehubber — Appeabance. — The  filing  of  a  demurrer  by 
given  defendants  constitutes  an  appearance  by  them.  (Quacken- 
bush  Y.  Darrough,   564.) 
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Id.  Action  to  IV)beclosx  Mobtoagb— Eight  of  Owners  to  Sbbvioi 
OF  Sufficient  Complaint. — In  an  aetion  to  foreclose  a  mort- 
gage on  real  property,  the  owners  of  the  land  are  entitled,  if  the 
land  is  to  be  sold  under  foreclosure  decree,  to  bare  that  done  in 
the  manner  provided  by  law,  and,  aoeordingly,  are  entitled  to  the 
service  upon  them  of  a  complaint  which  is  at  least  invulnerable 
to  general  demurrer.     (Id^) 

20.  NONPATMSNT — SuFFiciENOT  OF  ALLEGATION. — In  an  action  to  fore- 

close a  mortgage  given  to  secure  the  payment  of  a  eertain  prom- 
issory note,  an  all^ation  ''That  no  payments  have  been  made 
on  the  principal,  and  no  payments  on  the  interest  since  the 
twentieth  day  of  April,  1916,  as  provided  for  in  said  note  and 
mortgage;  and  the  principal  mentioned  in  said  mortgage  and  note, 
together  with  the  interest  thereon  at  the  rate  of  seven  per  cent 
per  annum  from  the  sixteenth  day  of  February,  1916,  still  re- 
mains due  and  unpaid  from  •  .  •  [the  makers  of  the  note]  to  the 
plaintiff,"  is  sufficient  as  against  a  general  demurrer.  It  is  not 
necessary  to  negative  payment  by  a  stranger,  or  to  some  person 
other  than   plaintiff.     (Id.) 

21.  Erroneous  Ovebruuno  of  Special  Deuurreb — ^Nor  Prejudicial 

EkROR. — ^The  allegation  of  nonpayment  in  such  an  action  having 
been  sufficient  as  against  a  general  demurrer,  the  judgment  should 
not  be  reversed  merely  because  the  trial  court  may  have  erred 
in  overruling  a  special  demurrer.     (Id.) 

22.  OoNTBACTS  —  Condition  Precedent.  —  Judgment  affirmed  on  the 
authority  of  Calif onda  Canneriet  Co,  v.  Great  Western  Lumber 
Co.f  ante,  p.  69.  (Great  Western  Lumber  Co.  v.  California 
Canneries  Co.,  790.) 

See  Accounting,  2;  Agency,  8;  Appeal,  1,  9,  15;  Constitutional 
Law,  1;  Contracts,  5,  8-10,  12-14,  80;  Criminal  Law,  7-9; 
Negligence,  5,  13,  25,  27,  37,  61;  Nonsuit,  2;  Nuisances,  1; 
Parties,  3;  Place  of  Trial,  1;  Public  Officers,  7,  8;  Quieting 
l^tle,  11,  18;  Statute  of  Frauds,  1;  Vendor  and  Yendeei 
9-11. 

PLEAS.    See  Criminal  Law,  19,  21,  44. 

PLEDGES. 

Renewal  of  Indebtedness— <7ollateral  not  Affected.— Where  shares 
of  stock  are  pledged  as  security  for  the  payment  of  a  promis- 
soiy  note,  and  thereafter  a  new  note,  together  with  a  written 
agreement  extending  and  renewing  the  indebtedness  for  the  pur- 
pose of  barring  the  running  of  the  statutes  of  limitations  and 
continuing  the  security  of  the  collateral  given  on  the  execution 
of   the  original   note,   is   executed   and   delivered,   the   security    is 
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not  then  devoted  to  a  new  or  diiferent  purpose,  bat  ib  held  to 
eeeure  payiQent  of  the  same  original  debt.  (Spellaey  ▼•  Young, 
174.) 

POLICE  0FFICEB8.    See  Peace  Offieexs,  1. 

POLICE  POWEBS.    See  Quarantine,  1. 

POSSESSION.  See  Leases,  1;  Negligence,  13;  Quieting  Title,  8,  4; 
Sales,  8,  9;  Title,  1,  2;  Unlawful  Petainer,  1,  2;  Vendor 
and  Vendee,  4,  6. 

POWERS.    See  Wills,  8. 

PRESUMPTIONS.  See  Appeal,  1,  7,  8,  14;  Criminal  Law,  41;  Deeds 
of  Trust,  2;  Default,  4;  Landlord  and  Tenant,  8,  9;  Life 
Insurance,  6,  7,  9,  11;  Loans,  1;  Sales,  2;   Title,  2. 

PRINCIPAL  AND  AGENT.    See  Ageacj. 
PRIORITIES.    See  Deeds  of  Trust,  4;  Mortgages,  2-4, 
PROBABLE  CAUSE.    See  Landlord  and  Tenant,  9-11. 
PROFITS.    See  Agency,  7. 

PROHIBITION. 

Whkn  Writ  mat  bb  GaANTED— Right  of  Appeal. — ^The  mere  right 
of  appeal  does  not  eonatitute  a  bar  to  an  application  for  a  writ 
of  prohibition.  It  must  further  appear  that  in  the  particular  case 
the  exercise  of  such  right  of  appeal  would  afford  to  the  petitioner 
a  plain,  epeedy,  and  adequate  remedy.  (On  denial  of  rehearing.) 
(Gloyd  ▼.  Superior  Court,  39.) 

PROMISSORY  NOTES. 

1.  CoNSiDEBATiON — FINDING— EVIDENCE. — In  this  sctiou  for  the  cancel- 

lation of  a  certain  note  and  mortgage  alleged  to  have  been  executed 
without  consideration,  the  findings  against  the  plaintiffs  are  amply 
supported  by  the   evidence.     (Moore  v.   Strayer,   138.) 

2.  Execution  bt  Coercton  and  Duress — ^Evidence — ^Verdict — Ap- 
peal.— In  an  action  upon  a  promissory  note  a  finding  of  the  jury, 
as  evidenced  by  its  verdict,  that  the  note  was  not  secured  by 
coercion  and  duress  as  claimed  by  the  defendant,  cannot  be  dis* 
turbed  on  appeal  where  such  finding  is  based  <m  conflicting  evi- 
dence.    (Doyle  V.  Doyle,  259.) 

3.  Consideration  —  Burden    op    Proop. — While    a    promissory    note 

itself  imports  a  eonsideration  and  in  an  action  thereon  the  bur- 
i4  0ia.App.— M 
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den  is  on  tlie  defendant  to  chow  thftt    there  mm  non^  in  this 
aetion  such  bnrden  was  met  bj  elear  and  positive  evidence  and 
the  burden  of  proof  which  was  then  shifted  to  plaintiif  was  not 
met.     (Id.) 
4.  OoNsiDERiiTiON — QUESTION  OF  Fact. — Though  the  question  whether 
a  consideration  passed  is  one  for  the  jurj  the  facts  must  show 
a  legal  consideration,  not  an  imaginary  one.     (Id.) 
See  Life  Insurance,  2;  Parties,  4;  Pleading^  11,  20;  Pledges,  1; 
Title,  !• 

PUBLIC  LANDa 

Decisions  or  Land  DEPARinaNT— When  Oonolubivx. — ^A  decision  of 
the  Land  Department  of  the  United  States  upon  any  question  of 
fact,  in  determining  the  right  of  any  person  in  respect  to  the 
public  lands  under  the  laws  of  the  United  States,  is  conclusive 
upon  all  other  tribunals  in  the  absence  of  fraud,  mistake^  or  im- 
position.    (Sanders    v*  Dutcher,  9241.) 

PUBLIC  OFFICEBa 

1.  DiSTBiGT  Attobnbt— State  OFncEa.— While  a  district  attorn^  is 
a  county  officer  in  the  sense  that  the  exercise  of  his  powers  ss 
such  is  limited  territorially  to  the  county  for  which  he  has  been 
elected,  considering  the  nature  and  purposes  of  county  govern- 
ments, he  is  a  state  officer,  or,  perhaps  it  would  be  more  correct 
to  say,  a  part  of  a  political  organization  which  is  itself  an  agent 
of  the  state.     (Singh  v.  Superior  Court,  64.) 

8.  Civil  E^eecutive  Officer. — ^A  district  attorney  is  a  civil  executive 
officer,  and  not  a  judicial  officer.     (Id.) 

8.  EzEOUTivB  Offices  or  State  —  CoNSTauoTiON  or  Section  67, 
Penal  Code. — A  district  attorney  is  an  "executive  officer  of  thiB 
state"  within  the  contemplation  of  section  67  of  the  Penal  Code, 
which  makes  it  a  felony  to  give  or  offer  any  bribe  to  any  execu- 
tive officer  of  this  state,  with  intent  to  influence  him  in  respect 
to  any  act,  decision,  vote,  opinion,  or  other  proceeding  as  such 
officer.     (Id.) 

4.  DiSTBioT  Attoenet  —  Term  of  Office  —  Judicial  NonoE.— The 
appellate  court  will  take  judicial  notice  of  the  fact  that  the  dis- 
trict attorney  of  Trinity  County  took  office  on  the  first  day  of 
January,  1915,  and  that  his  term  expired  on  the  first  Monday 
in  January,  1919.     (Beid  v.  Superior  Court,  349.) 

5.  Bkmoval  from  Office — Expiration  of  Term — Ceetiorabi — ^Powrr 

OF  Appeu«atb  Court. — Where  the  term  of  office  for  which 
a  district  attorney  was  elected  has  expired,  the  questions  involved 
on  an  application  for  a  writ  of  oeriiarari  to  review  a  judgment 
and  order  of  the  trial  court  removing  him  from  office  for  willful 
misconduct   are   merely   moot   and   academic,  the  appellate   court 
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being  without  power  to  modify  or  nullify  the  judgment  bo  aa  to 
restore  him  to  office.     (Id.) 

6.  Laches— DELA.T  of  Nine   Months — ^Excuse. — ^While  there  is  no 

hard-and-fast  rule  by  which  to  determine  whether  laches  has 
barred  the  remedj  by  certiorari,  when  an  application  for  a  writ 
of  certiorari  to  review  a  judgment  and  order  of  the  trial  court 
removing  a  district  ftttomej  from  office  for  willful  misconduct 
is  not  made  until  nine  months  after  such  judgment  or  removal, 
and  after  his  term  of  office  has  expired,  a  sufficient  excuse  for 
the  delay  must  be  shown  to  justify  the  application  for  the  writ. 
(Id.) 

7.  Pbogedubx  Undeb  Section  75B,  Penal  Code  —  Pleading. — ^The 
procedure  under  section  758  of  the  Penal  Code  to  remove  a  pub- 
lic officer  for  willful  or  corrupt  misconduct  in  office  does  not  require 
a  strict  application  of  the  rules  that  govern  civil  or  criminal 
actions,  and  the  accusation  need  not  conform  to  the  requirements 
of  sectiona  950,  951,  or  952  of  the  Penal  Code.     (Id.) 

8.  Charge  Against  District  Attorney  —  Extortion  —  Sufpicienct 

OF  Accusation. — An  accusation  under  section  758  of  the  Penal 
Code,  which  declares  that  at  a  certain  time  and  place  in  a 
given  county  the  accused  as  a  public  officer,  to  wit,  the  dis- 
trict attorney,  under  color  of  said  official  right,  extorted  and 
obtained  money  from  a  certain  person,  sufficiently  informs  the 
accused  of  the  charge  against  him.  The  acts  constituting  the 
charge  of  extortion  are  not  required  to  be  set  forth  with  the  same 
certainty   and   particularity  as   an   indictment    demands.     (Id.) 

9.  Sufficiency  of  Accusation — ^Errors  of  Trial  Court— Certiorari. 

Where  such  an  accusation,  though  carelessly  formulated,  shows 
the  existence  of  sufficient  facts  upon  which  to  base  a  valid 
judgment  that  the  accused  was  guilty  of  willful  misconduct 
in  office,  the  judgment  of  the  trial  court,  though  erroneous, 
is  not  reviewable  on  certiorari;  but  if  no  offense  known  to 
the  law  is  charged,  or  if  from  the  thtt  alleged  no  reasonable 
deduction  can  be  drawn  that  a  crime  was  committed,  or  that  the 
defendant  was  guilty  of  official  misconduct,  the  judgment  of 
the  lower  court  to  the  contrary  would  not  be  conclusive  and  the 
writ  of  certiorari  would  be  available  to  tiie  accused.  (Id.) 
10.  Code  Section  Constitutional  —  Synonymous  Phrases.— Section 
758  of  the  Penal  Code  is  authorized  by  article  lY,  section  18, 
of  the  constitution,  which  provides  that  civil  officers  ''shall  be 
tried  for  misdemeanor  in  office  in  such  manner  aa  the  legis- 
lature may  provide."  The  phrase  "misconduct  in  office"  found 
in  the  code  section  and  the  expression  "misdemeanor  in  office" 
used  in  the  constitution  are  qmonymoua.  (Id.) 
See   Pleading,  2. 
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PUBLIC  UTILITY  DISTRICTS. 
!•  Election  of  Directors — Injunction  to  Restrain. — An  injunction 
will  not  lie  to  restrain  a  board  of  supervisors  from  calling  an 
election  to  elect  directors  of  a  proposed  public  utility  district 
organized  pursuant  to  the  provisions  of  the  act  of  May  27,  1915 
(Stats.  1915,  p.  866),  the  creation  of  which  district  has  already 
been  declared  by  the  board  of  supervisors  and  by  the  Secretary 
of  State.     (Randolph  ▼.  County  of  Stanislaus,  322.) 

2.  Boundaries  of  District— Description  by  Reference. — ^Under  the 
act  of  the  legislature,  approved  May  27,  1915,  providing  for 
the  incorporation  of  public  utility  districts  by  municipalities 
and  unincorporated  territory,  it  is  sufficient  to  describe  the  dis- 
trict as  comprising  all  the  territory  embraced  within  the  boun- 
aries  of  certain  existing  irrigation  districts  theretofore  organized 
under  other  similar  acts,  including  the  municipalities  therein 
contained,  without  describing  the  boundaries  of  the  proposed 
public  utility  district  by  metes  and  bounds.     (Id.) 

8.   OONTIOUITT    OF    TERRITORY  —  SEVERANCE    BY    RiVER. — The    fact    that 

two  described  pieces  of  unincorporated  territory  are  severed 
by  a  river  and  that  the  river-bed  is  not  included  in  the  district 
does  not  affect  the  legality  of  the  formation  of  a  public  utility 
district  organized  pursuant  to  the  provisions  of  the  act  of  the 
legislature  approved  May  27,  1915.  It  may  consist  of  different 
and  separate  pieces  of  unincorporated  territory.     (Id.) 

QUARANTINE. 

1.  Police  Power— Violation  of  Rooming-house  Ordinance — Quar- 
antine Regulations. — The  health  department  of  a  city  enacting 
such  a  rooming-house  ordinance  may  not  assume,  without  any 
previous  knowledge,  information,  or  report  as  to  the  individual 
concerned,  that  every  person  arrested  by  officers  and  booked  at 
the  city  jail  as  having  violated  such  ordinance  is  reasonably  likely 
to  be  afflicted  with  a  quarantinable  disease,  and  by  a  general 
instruction  cause  all  such  persons  to  be  held  withuut  bail  and 
under  pretended  quarantine  pending  investigation  as  to  their  con- 
dition.    (In  re  Malstead,  239.) 

2.  Reasonable  Cause  for  Quarantine— Dunxs  of  Health  Author 
ities.— Where  a  sufficient  reasonable  cause  exists  to  believe  that 
a  person  is  afflicted  with  a  quarantine  disease,  the  health  au- 
thorities have  the  right  to  examine  into  the  ease  and,  in  a  proper 
way,  determine  the  fact,  but  such  preliminary  investigation  must 
be  made  without  delay,  and  if  quarantining  ia  found  to  be  justi- 
fiable, only  such  quarantine  measures  may  be  resorted  to  as  are 
reasonably  necessary  to  protect  the  public  health,  remembering 
that  the  persons  so  affected  are  to  be  treated  as  patients  and 
not   as   criminals.     (Id.) 
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QUIETINO  TITLE. 

1.  WsAKNESs  or  Bbvknbant's  Titlb— Bight  of  PLAnranr  to  Bi- 
OOTEB. — ^In  an  action  to  reeover  and  quiet  title  to  certain  lands, 
the  plaintiff  mufft  prevail  by  the  strength  of  her  own  title  and 
not  by  the  weaknesB  of  that  of  the  defendant.  (Wood  ▼.  Long, 
185.) 

2.  FmudABT  Belations  —  Bbxaodb  —  Evidbngx. —  In  this  action  to 
recover  and  qniet  title  to  certain  lands  deeded  by  plaintiff's 
intestate  to  defendant,  admitting  that  a  relation  of  trust  and 
eonfldence  existed  between  said  intestate  and  defendant,  there 
was  snfflcient  evidence  to  justify  the  eourt  in  finding  that  no 
advantage  whatever  was  taken  of  said  intestate,  that  the  trans- 
action was  the  result  of  his  own  volition,  and  that  it  was  alto- 
gether fair  and  equitable.     (Id.) 

3.  AovEBSX  PosBXssiON— -Yon)  Tax  Deed  as  Ck>L0B  ov  Title. — ^In  an 
action  to  qmet  title  based  upon  adverse  possession,  a  void  tax 
deed,  though  not  admissible  to  prove  title,  is  admissible  for  the 
purpose  of  showing  color  of  title  and  possession  in  good  faith. 
(Goodrich  V.  Mortimer,  576.) 

4.  PUBCHASE      OF      PE0PEBT7      FOB      BUIIi>INe      PUBPOSES  —  ABAHOON- 

MENT  OF  Intention — ^Possession  not  DESTBOYED.—Where  a  person 
always  claimed  to  own  as  good  title  to  certain  real  property  as 
could  be  secured  by  a  tax  deed,  the  property  having  been  pur- 
chased from  the  grantee  in  the  tax  collector's  deed  as  a  site  for 
buildings  to  be  erected  thereon,  which  was  the  ordinary  and 
eventual  use  to  which  the  property  would  be  put,  and  the  entry 
thereon  was  in  good  faith  and  for  the  purpose  of  carrying  out 
the  building  plans,  the  abandonment  of  the  intention  in  that  re- 
gard did  not  have  the  result  of  destroying  the  possession  of  and 
claim  to  the  property.  (Id.) 
9.  Actual  Possession— Inglosubb  not  Nbcessabt.— To  constitute 
actual  possession  the  ineloeure  of  the  lot  by  a  fence,  or  other 
structure,  is  not  necessary,  the  entry  being  under  color  of  title. 
(Id.) 

6.  Payment  of  Taxes— Evidence  of  Claim  of  Ownebship. — ^In  an 
action  to  quiet  title  based  upon  adverse  possession,  evidence 
that  the  plaintiff,  by  himself  and  his  predecessors,  paid  aU  the 
taxes  levied  on  the  property  for  twenty-six  years  tends  to  show 
the  nature  and  character  of  the  claim  under  which  plaintiff  held, 
and  is  further  evidence  that  it  has  not  been  abandoned.     (Id.) 

7.  Knowledge  of  Detects  —  Adverse  Gbabaoteb  of  Possession 
NOT  Destroyed. — ^Knowledge  of  a  defect  in  title  is  not  sufficient 
to  destroy  the  adverse  character  of  the  possession  or  rights  ac- 
quired thereunder.     (Id.) 

d.   OONVEYANCB    OF    LEGAL    TiTLE    TO    AnOTHEB  —  CONTINUITY    OF    AD- 

VKBSE  Possession  not  Bboken.— Where  a  person  claiming  title 
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by  adverse  possession  under  a  Toid  tax  deed,  by  a  deed  abso- 
lute on  its  face,  duly  recorded,  conveys  the  property  to  a  relative 
in  order  ''to  discourage"  a  party  who  is  pressing  a  claim  against 
her,  she  does  not  thereby  divest  herself  of  her  color  of  title  or 
break  the  continuity  of  her  adverse  possession  and  restore  the 
seizin  to  the  original  owner,  if  she  never  quits,  but  retains  and 
at  all  times  maintains,  her  possession,  and  asserts  her  claim  and 
eolor  of  title  under  the  tax  deed.     (Id.) 

9.  Abandonicint  of  Land— Leaving  With  Intention  to  EETxmN. — 
If  the  person  in  possession  of  land  leaves  it,  with  the  intention 
of  returning,  he  does  not  abandon  it.  Abandonment  is  a  question 
of  intention.     (Id.) 

10.  Action  to  Quiet  Titus — Collateral  Attack  on  Order  Ap- 
pointing Administratrix. — In  an  action  by  an  administratrix  to 
quiet  title,  the  validity  of  the  order  appointing  such  administratrix 
is  not  subject  to  attack  on  the  ground  that  the  petition  for  letters 
was  not  sufficiently  signed.     (Jerauld  v.  Chambers,  771.) 

11  Adverse  Possession — Pleading. — Where  the  complaint  in  an  action 
to  quiet  title  alleges  that  the  plaintiffs  are  the  owners  in  fee  of 
the  property,  they  are  entitled  to  prove  title  based  on  adverse 
possession.     (Mondine  v.  Labaig,  781.) 

!12.  SupnciENGY  or  Findings. — In  an  action  to  quiet  title  a  general 
finding  that  the  allegations  of  the  cross-complaint  are  "untrue 
except  as  otherwise  found  to  be  true'*  is  not  too  indefinite  to  sup- 
port the  judgment,  where  there  are  specific  findings  upon  all  the 
issues  raised  by  the  pleadings,  including  the  cross-complaint  and 
answer  thereto,  which  are  sufficient,  and  which  amply  support  the 
judgment.     (Id.) 

13.  Admitted  Allegations — ^Emor  or. — Allegations  of  a  cross-eom- 
plaint  admitted  by  the  answer  thereto  must  be  treated  as  foond. 
(Id.) 

14.  Claim  of  Title  Under  Degree  or  Distrirution  —  Evidence. — 

In  an  action  to  quiet  title,  a  decree  of  distribution  in  the  estate 
of  one  who,  assuming  that  he  was  the  owner  of  the  property  in 
question,  devised  the  same  to  plaintiffs,  was  properly  admitted  to 
show  that  the  plaintiffs  claimed  title  founded  upon  a  written  in* 
strument  as  provided  in  section  323  of  the  Code  of  Civil  Pro- 
cedure.    (Id.) 

15.  Reopening  or  Case— Additional  Testimony— Reversal  or  Judg- 

ment.— In  an  action  to  quiet  title,  the  trial  court,  after  an- 
nouncing judgment  in  favor  of  the  defendants,  does  not  commit 
error  in  reopening  the  ease,  at  the  request  of  the  plaintiffs,  to  hear 
further  testimony  and  then  ordering  judgment  for  the  plaintiffs, 
where  the  defendants  are  offei^^d  and  avail  themselves  of  the  oppov 
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tunltj  to  introduce  such  additional  cridenee  m  thej  deiire  the 
court  to  consider.     (Id.) 

16.  Continuity  of  Possession. — It  is  not  essential,  in  every  ease, 
to  the  continuity  of  an  adverse  possession  that  there  shall  be  a 
continuous  personal  presence  on  the  lot  of  some  person  holding 
for  the  adverse  claimant.  It  is  enough,  under  the  code,  that  the 
property  is  devoted  to  the  "ordinary  use  of  the  occupant"  where 
the  possession  is  under  color  of  title.  (Id.) 
See  Appeal,  19;  Easements,  2;  Pleading,  8,  9. 

RAILROAD  COMMISSION.    See  Streets,  2,  8. 

RAILROADS.    See  Municipal  Corporationa,  1-d;  Streets,  1-i. 

RAPE.    See  Criminal  Law,  4,  85,  40,  44. 

RATIPIOATION.    See  Contracts,  81-n83;  Leases,  la 

RECEIVERS. 

1.  FOBBCLOSURB  OP  MoBTGAGE. — ^Uuder  the  provisions  of  subdivision 
2  of  section  564  of  the  Code  of  Civil  Procedure,  a  receiver  may 
be  appointed  in  an  action  for  the  foreclosure  of  a  mortgage  where' 
it  appears  that  the  condition  of  the  mortgage  has  not  been  per- 
formed and  that  the  property  is  probably  insufficient  to  discharge 
the  mortgage  debt.     (Fox  v.  Flood,  786.) 

2.  PowBE  TO  Appoint  —  Disgbstion  o»  T&ial  Ooubt — Afpeau — 
The  power  to  appoint  a  receiver  is  very  largely  within  the  discre- 
tion of  the  trial  court,  and  an  appellate  court  will  not  interfere 
with  the  exercise  of  such  discretion  except  in  cases  of  palpable 
abuse,     (Id.) 

3.  Conflicting    Affidavits  —  Rcvixw   of    Okdbb. — In   reviewing   an 

appeal  from  an  order  made  upon  affidavits,  in  which  the  deter- 
mination of  a  question  of  fact  is  involved,  the  court  is  governed 
by  the  same  rules  applicable  to  oral  testimony;  and  if  the  affidavits 
are  conflicting,  the  facts  stated  in  the  affidavits  favorable  to  the 
prevailing  party  must  be  considered  as  established.     (Id.) 

4.  Insufficiency  of  Propbbty  to  Disohabgb  Debt  —  Oonfliot  of 
EviDENCB — Appeal. — Where  the  entire  evidence  upon  the  motion 
for  the  appointment  of  a  receiver  is  presented  by  affidavits  which 
are  conflicting  upon  the  issue  of  the  insufficiency  of  the  property 
to  discharge  the  debt,  the  appellate  court  cannot  substitute  its 
judgment  and  discretion  for  that  of  the  trial  court  and  cannot  say 
there  has  been  an  abuse  of  discretion  on  the  part  of  the  trial  court, 
where  there  is  evidence  which,  if  believed,  will  support  the  order 
appointing  the  receiver,     (Id.) 

See  Appeal,  21. 
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BECITALa    See  Deeds  of  Trust,  8. 

BEOOBDATION.    t9ee  Criminal  Law,  7. 

REFORMATION  OF  INSTRUMENTS.    See  Gontraete,  S8. 

REIMBURSEMENT.    See  Vendor  and  Vendee,  1. 

REMEDIES.    See  Aetions,  1;  Dismissal,  2;  Pleading,  7;  Vendor  aad 
Vendee,  4. 

RENT.    See  Landlord  and  Tenant,  4;  Leases,  13,  16. 

REPLEVIN.    See  Appeal,  9;  Claim  and  DeUvery. 

REPRESENTATIONa    See  Easements,  1. 

RESCISSION.    See  Contraets,  1;  Mortgages^  5;  Sales,  3;  Vendor  and 
Vendee,  8,  3,  6-6. 

RES  GESTAE.    See  Contraets,  3,  i. 

RESIDENCE.    See  Guardian  and  Ward,  1;  Jurisdiction,  1. 

RES  JUDICATA.    See  Pleading,  11,  18. 

RESTITUTION.    See  Judgments,  6. 

RESTRICTIONS.    See  Deeds,  ^9;  Leases,  U,  16. 

REVOCATION.    See  Wills,  1,  8. 

ROBBERY.    See  Criminal  Law,  1. 

SALES. 

1.  MsanNG  OF  Tkbm  **F.  O.  B."— The  meaning  of  the  term  *f.  o.  b." 
is,  that  the  seller  is  to  put  the  goods  on  board  at  his  own  ex- 
pense on  account  of  the  person  for  whom  they  are  shipped,  and 
the  goods  are  at  the  risk  of  the  buyer  from  the  time  thej  are 
put  on  board.     (Whitaker  t.  Dnnlap-Morgan  Co.,  140.) 

8.  Deuvebt  "F.  O.  B."— Passing  of  Titli — ^Pbbsumption.— Whew 
the  contract  provides  that  goods  are  to  be  delivered  "f.  o.  b."* 
at  point  of  shipment,  the  presumption  that  the  property  is  to 
pass  then  is  applicable.     (Id.) 

8.  IMFLIVD     WaB&ANTT     AS     TO     MARKETABUB     COKDITTON — RlOHT     OF 

RB80I8SI0N  AiTEB  PASSAGE  OF  TiTLE.— Notwithstanding  that  title 
to  hay  sold  "f.  o.  b."  point  of  shipment  passes  at  the  time  the 
loading    on    the   cars    is    completed,    the    transaction    might    still 
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SALES  (Continued). 

be  eubjeet  to  resciasion  bj  a  showing  that  after  inspection  at  the 
point  of  destination  the  hay  is  determined  not  to  have  been  in  a 
marketable  condition  at  the  time  of  shipment.     (Id.) 

4.  Oppobtunitt  to  Inspect— Implied  Waskanty  Dooteinb  not  Af- 

PUOABLE. — Such  doctrine  of  implied  warranty  as  to  the  market- 
able condition  of  the  haj  is  not  applicable  where  not  only  was 
the  delivery  and  passing  of  title  complete  at  the  point  of  ship- 
ment, but  full  opportunity  was  given  for  inspection  at  that  point 
by  the  buyer  and  its  agent,  who  was  experienced  in  the  matter 
of  the  handling  of  hay  and  was  familiar  with  the  hay  in  ques- 
tion, having  observed  it  from  a  time  while  it  was  growing  until 
it  was  loaded  at  the  railway  station.     (Id.) 

5.  Estoppel— Appaebnt  Ownsbship  —  Bona  Fidb  Pubchasb. — Where 
a  party  clothes  another  with  the  indicia  of  ownership  of  shares 
of  stock,  he  cannot  claim  as  against  a  bona  fide  purchaser  that 
the  apparent  owner  had  a  limited  title  only,  when  knowledge  of 
the  limitation  has  not  been  conveyed  to  the  purchaser.  (Spellacy 
▼.  Young,  174.) 

6.  Saia  op  Seeds  bt  Gboweb  pob  Account  op  Mobtoagee— Action 
FOB  Pubchasb  Pbioe  —  Evidence  —  Finding. — In  this  action  to 
recover  the  purchase  price  of  a  quantity  of  seeds  which  the 
lessee  of  certain  land  had  agreed  in  writing  to  grow  and  sell  to 
defendants  at  a  given  price  but  which,  after  the  execution  of 
such  contract,  he  had  mortgaged  to  plaintiff  as  security  for  the 
payment  of  an  indebtedness,  the  seeds,  after  being  grown,  having, 
with  the  consent  of  plaintiff,  been  shipped  to  defendants  in 
fulfillment  of  their  contract,  the  trial  court  properly  concluded 
from  the  evidence  that  the  sale  was  made  by  the  lessee  for  the 
account  of  plaintiff.     (Gower  v.  Bertrand,  233.) 

7.  Notice  to  Pubchaseb  op  Ownbbship  —  Subsequent  Adtanoes 
to  Gboweb— Reimbubsement. — Where  at  the  time  such  seeds  were 
delivered  to  defendants  they  were  notified  that  the  seeds  were 
the  property  of  plaintiff  and  thereafter  they  made  further  ad- 
vances to  the  grower,  they  were  not  entitled  to  reimburse  them- 
selves from  the  proceeds  of  the  property.     (Id.) 

8.  Delivebt  op  Possession — ^Tbanspeb  op  Title  not  Implied. — 
Mere  delivery  of  possession  does  not  imply  a  transfer  where 
personal  property  is  concerned,  it  being  at  most  only  prijna  faoie 
evidence  of  such  transfer.     (Knapp  v.  Lyman,  283.) 

9.  Obtaining   Possession   Thbough   Fbaud  —  Innocent   Pubchaseb 

not  Pbotected. — One  who  purchases  an  automobile  from  an- 
other who  obtained  possession  of  it  through  criminal  fraud  per- 
petrated upon  the  owner,  cannot  recover  possession  of  the  auto- 
mobile from  the  owner,  who  subsequently  found  his  automobile 
standing  on  the  street  and  took  possession  of  it,  on  the  theory 
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SALES  (Continued). 

that  he   is  an   innocent   purchaser  from  one  invested    with   such 
indicia  of  title  as  to  estop  the   owner  from  asserting  his   title. 
(Id.) 
See  Agency,  5;  Contracts,  1,  11,  18,  19,  23;  Mortgages,  7-10; 
Pleading,  4. 

SAN  FRANCISCO  CHARTER.    See  Mnnieipal  Corporations,  1,  i. 

SATISFACTION.    See   Judgments,   1. 

SECUKITY.    See  Fire  Insurance,  8. 

SENTENCE.     See  Criminal  Law,  27,  28. 

SEBYICE.    See  Pleading,  19;  Sunmions,  1. 

SERVICES. 

AonoN  FOR  Reasonable  Valux  of  Work  and  Materials — Amount 
Dub — ^EviDENGB — Findings. — In  this  action  to  recoTer  the  reason- 
able value  of  work  and  labor  done  and  materials  furnished  at  the 
defendant's  special  instance  and  request,  the  evidence  was  insuffi- 
cient to  support  the  finding  of  the  trial  court  as  to  the  amount  of 
defendant's  indebtedness  to  plaintiff.  (Macintosh  v.  Chicago  Elec- 
tric M.  Co.,  320.) 
See  Contracts,  27,  28;  Eiitates  of  Deceased  Persons,  2,  3;  Evi- 
dence, 6. 

SHERIFF.    See  Pleading,  8. 

SIGNATUBES.    See  Estates  of  Deceased  Persons,  i. 

SPEED.    See  Negligence,  47,  48. 

SPLITTING  CAUSES  OF  ACTION.    See  Contracts,  25,  26. 

STATUTE  OF  FRAUDS. 

Failure   to   Plead — Waivib. — ^Where   the   statute   of    frauds  is    not 
pleaded  nor  the  question  raised  in  the  trial  court,  such   matter 
eannot  be  considered  on  appeaL    (Gower  ▼.  Bertxand,  233.) 
See  Broker's  Commissions,  6. 

STATUTE  OF  LIMITATIONS.  See  Bonds,  1;  Corporations,  1; 
Execution  Sales,  2;  Irrigation  Districts,  2;  Pledges,  1;  Yen- 
dor  and  Vendee^   1. 
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STATUTORY  CONSTRUCTION. 

Consideration  or  Conseqxtkncis. — ^Where  tlie  language  of  a  statute 
is,  upon  its  face,  ambiguous,  or  its  meaning  likewise  uncertain 
or  obscure,  the  consequences  of  a  particular  construction  or  in- 
terpretation of  such  statute  ma^r  be  taken  in  consideration.  The 
courts  are  not  compelled  to  give  to  a  statute  a  meaning  which 
would  lead  to  absurd  consequences.  (Singh  ▼.  Superior  Court, 
64.) 
See  Criminal  Law,  29;   Municipal  Corporations,  6. 

STAY  OP  EXECUTION.    See  Judgments,  1-3. 

STOCK   AND   STOCKHOLDERS.    See   Corporations,   2,   4;    Pledges, 
1;  Sales,  5. 

STOCKHOLDERS'  LIABILITY.    See  Corporations,  1. 

STREET  LAW. 

Ybooman  Agt^Impbovement  of  Sevekal  Distinct  Strbets — Single 
CoNTBACT. — Under  the  Vrooman  Act  the  board  of  trustees  has 
the  power  to  order  the  work  of  constructing  and  improving  sev- 
eral distinct  streets  to  be  performed  under  a  single  eontraet. 
(Blake  &  Bilger  Co.  t.  Chappell,  657.) 

STREETS. 

1.  Temporary  Closing  ^f  Street  —  Permission  to  Use  for  Raid- 
road  Purposes — ^Withholding  op  Permanent  Rights. — A  resolution 
bj  a  board  of  town  trustees  temporarily  closing  a  portion  of  a  cer- 
tain street  to  public  travel  and  granting  a  railroad  company  per- 
mission to  occupy  the  same  for  the  purpose  of  carrying  on  its 
railroad  business  until  the  further  order  of  that  or  some  future 
board  of  trustees  of  said  town,  and  further  providing  that  no  per- 
manent rights  are  thereby  granted  to  the  railroad  company,  does 
not  cause  such  street  to  cease  to  be  a  highway,  or  give  the  rail- 
road company  any  right  to  obstruct  the  street  any  longer  than  the 
town  sees  fit  to  permit  such  obstruction.  (Red  Bluff  v.  Southen 
Pacific  Co.,  667.) 

2.  Application  to  Railroad  Commission  for  Relief— Waiver  of 
Right  to  Maintain  Action — Jurisdiction  of  Commission. — The 
fact  that  the  board  of  town  trustees  made  application  to  the 
Railroad  Commission  to  compel  the  railroad  company  to  repair  its 
tracks  and  place  the  same  in  such  condition  that  the  street  could 
be  traveled  by  vehicles,  and  that  after  a  hearing  the  Railroad 
Commission  denied  the  application,  did  not  bar  the  town's  right 
thereafter  to  maintain  an  action  to  abate  the  obstruction.  Whero 
the  constitution  and  laws  of  the  state  do  not  confer  jurisdiction 
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STREETS  (Continued). 

of  the  subject  matter  upon  the  Bailroad  Commission,  such  jurisdie^ 
tion  cannot  be  conferred  by  consent.    (Id.) 

3.  Ubs  and  Bxpair  or  Stbebts  —  Powxa  to  Submit  to  Rahjioad 
Commission.— Not  only  is  the  board  of  trustees  of  a  city  without 
power  to  submit  the  use  and  repair  of  its  streets  to  the  Bailroad 
Commission,  but  even  the  electors  of  such  city  cannot  by  an  affirm- 
ative vote  at  an  election  submit  such  matters  to  the  commission. 
(Id.) 

4.  Withdrawal  of  Txmpoba&t  Pibmit — Continued  Obstbuotion 
— Trespass. — ^The  granting  of  a  temporary  permit  to  a  railroad 
company  to  construct  its  tracks  across  a  public  street,  and  the 
temporary  cessation  of  travel  thereon  does  not  destroy  its  character 
as  a  public  street;  and  when  the  railroad  company  continues  to  ob- 
struct it  after  the  permit  is  withdrawn,  it  becomes  a  trespasser,  to 
all  intents  and  purposes,  as  it  would  have  been  if  it  had  in  the 
first  instance  obstructed  the  street  without  permission.     (Id.) 

See  Negligence,  14,  15;  Nuisances,  1,  2. 

SUBROGATION.    See  Fire  Insurance,  2. 

SUMMONS. 

Manner  or  Servigs— Right  or  Defendant  Yolxtntaxilt  Appearimo 
TO  Question.-— A  defendant  whovolumtarily  appears  and  submits 
herself  to  the  jurisdiction  of  the  court  is  not  concerned  with  the 
manner  of  service  upon  other  defendants.  (Pacific  Mut.  Life 
Ins.  Co.  ▼.  Hansen,  463.) 
See  Appeal,  26;   Appearance,   1;   Pleading,   16, 

SUPERSEDEAa 

Application  fob  Writ— Proper  Forum. — An  application  by  the  de« 
fondants  for  a  writ  of  supersedeas  to  prevent  the  plaintiff  from 
taking  any  proceeding  in  execution  of  a  certain  judgment  ren- 
dered in  favor  of  the  plaintiff  and  against  the  defendants,  but 
from  which  the  latter  have  taken  an  appeal,  should  be  made 
to  the  court  wherein  the  appeal  is  pending.  (Armstrong  t.  Sacra- 
mento Yal.  B.  Co.,  1.) 
See  Judgments,  1. 

SUPERVIS0B8.    See  Public  UtiUty  Distrieta,  1. 

SURETIES.    See  Vendor  and  Vendee,  1. 

TAX  DEKDS.    See  Quieting  Title,  8. 
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TAX  SALES. 

Omission  op  Auount  ov  Assbsbmxnt  —  Gebtitioatb  or  Sali  and 
Deed  Yon>. — ^A  certificate  of  sale  and  deed  to  the  state  under 
a  sale  for  delinquent  taxes  are  fatally  defective  where  neither 
contains  a  statement  of  the  amount  of  the  assessment  under 
which  the  sale  was  made,  as  required  bj  sections  3776  and  3785, 
respectiyely,  of  the  Political  Code.     (Schaefer  t.  Dinwiddle,  405.) 

TENBEB.  See  Claim  and  DeUyery^  8;  Estrajs,  2,  8;  Vendor  and 
Vendee,   2. 

TIME.  See  Bonds,  1,  2;  Contracts,  21;  Costs,  1;  Criminal  Law,  29; 
Default,  4;  Landlord  and  Tenant,  1;  Leases,  1;  Mechanics' 
Liens,  1;  Public  OiBcers,  4;  Vendor  and  Vendee,  12;  Work- 
men's Compensation  Act,  1,  2. 

TITLE. 

1.  PBoinssoRT  Notes — Possession  by  Agents  —  Ownership— Evi- 
dence.— Where  a  note  made  payable  to  the  maker  and  by  him  in- 
dorsed in  blank  comes  into  the  possession  of  certain  persons  in 
their  capacity  as  agents,  their  possession  of  it  is  the  possession  of 
their  principal,  and  in  a  subsequent  action  by  them  to  recover 
thereon,  their  ownership  thereof  being  denied,  it  is  incumbent  upon 
them  to  make  further  showing  of  a  transfer  of  title  to  themselves 
than  their  mere  possession.  (Lawrence  v.  Long  Beach  P.  P.  Co., 
410.) 

2.  Presumption  of  Ownership— Bbbuttal. — ^Possession  of  property 
alone  without  explanation  is  evidence  of  ownership;  but  it  is 
the  lowest  spedee  of  evidence.  It  is  merely  presumptive,  and 
liable  to  be  overcome  by  any  evidence  showing  the  character  of 
the  possession,  and  that  it  is  not  necessarily  as  owner.  If  the 
custody  and  possession  ia  shown  to  be  equally  consistent  with 
an  outstanding  ownership  in  a  third  person  as  with  a  title  in 
the  one  having  possession,  no  presumption  of  ownership  arises 
solely  from  such  possession.     (Id.) 

See  Assignments,  1;  Building  Bestrietions,  8,  4;  Deeds  of  Trust, 
5,  6;  Fire  Insurance,  1,  4,  5;  Parties,  4;  Quieting  Title, 
8,  14;  Sales,  2,  8,  8;  Vendor  and  Vendee,  6,  8. 

TOBTS.    See  Corporationa,   1« 

TBESPASS.    See  Streets,  4 

TBIAL.    See  Quieting  Title,  15w 

TBUSTEES.    See  Negligence,  14. 
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TBUSTB. 

1.  Inabiuty  to  Idkntift  Trust  Puni>— Status  of  Bkotoiciaet.^ 
Where  the  trustee  of  a  trust  fund  dies  and  the  beneficiary  ib 
unable   to  identify   the  trust  fund,  or  to   follow  it  through  its 

/        mutations,  he  is  placed  in  the  position  of  a  general  creditor  of  the 
^        deceased.     (Boncelli    t.  Fugazi,  249.) 

2.  CONVEYANCE  BT  WiFB  TO  HUSBANI>— PSOMISB   OF  RECONVEYANCE. — 

A  trust  estate  is  created  in  behalf  of  a  wife  where  she  deeds 
an  interest  in  her  separate  property  to  her  husband  or  permits 
him  to  take  in  his  name  an  interest  in  property  when  it  is 
purchased  with  her  separate  funds,  and  the  transaction  is  had 
without  consideration  to  the  wife,  at  his  solicitation,  on  his  repre- 
sentation that  he  only  desires  to  hold  an  interest  of  record  for  the 
sake  of  his  business  and  social  credit,  and  that  he  will  reconvey 
to  her  at  any  time  she  desires,  and  where  the  consent  of  the  wife 
is  induced  by  these  representations  and  she  parts  with  her  title  in 
reliance  upon  them,  and  they  are  made  to  her  in  bad  faith  and 
with  intent  to  withhold  the  property  from  her.  (Ford  v.  Ford, 
415.) 

8.  Support  and  Maintekancb  of  Grantor  and  Husband  —  Povteb 
TO  Mortgage — Termination  of. — Where  a  deed  of  trust  provides 
that  the  trustee  is  to  hold  the  trust  property  during  the  life 
of  the  grantor  and  her  husband  and  the  survivor  of  them,  and 
during  said  period  to  receive  the  rents  and  profits  and  apply  the 
same  to  the  use  of  said  grantor  and  her  husband  during  their  lives, 
and  upon  the  death  of  the  survivor  of  them  to  convey  said  prop- 
erty to  certain  named  children,  a  further  provision  authorizing  the 
trustee  to  mortgage,  lease,  or  sell  the  said  property  in  case  the  rents 
and  profits  shall  be  insufficient  to  pay  for  the  maintenance  of  said 
grantor  and  her  husband  while  they  live  and  to  hold  or  invest  or  ap- 
ply the  proceeds  to  the  support  and  maintenance  of  the  grantor  and 
her  husband  "while  they  both  live,"  must  be  construed  as  authoriz- 
ing the  trustee  to  encumber  the  property  at  any  time  during  the 
life  of  the  grantor  and  her  husband  and  the  survivor  of  them. 
(Lawrence  v.  Wilson,  690.) 

4.  Loan  by  Husband  to  Wife,  as  Trustee  —  Mortgage  as  Secur- 
ity—  Validity  op. — ^Where  a  wife,  as  trustee,  is  authorized  to 
mortgage  the  trust  property  as  security  for  a  loan,  her  husband 
may  make  her  a  loan  of  community  money,  taking  a  mortgage  on 
the  trust  property  as  security,  so  long  as  the  transaction  is  fair 
and  conducted  in  the  fullness  of  good  faith,  and  where  such  loan 
is  not  paid  he  is  entitled  to  foreclose  his  mortgage  on  the  prop- 
erty. (Id.) 
See  Evidence,  4,  5;  Judgments,  5,  6;  Pleading,  8. 

UNDUB  INFLUENCE.    See  Appeal,  20;  Deeds,  1, 
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UJ^AWPUL  DETAINEB.  ' 

1.  BiffiACH  OF  Covenant  of  Leasb — Negsssitt  fob  Demand. — ^Before 
an  action  of  unlawful  detainer  to  recover  the  possession  of  land  fori 
breach  of  a  covenant  to  plant  all  the  land  to  beets  can  be  main- 
tained, it  ia  necessary  that  a  demand  or  notice  requiring  possession 
be  given  and  that  it  be  served  as  required  by  section  1162  of  the 
Code  of  Civil  Procedure.     (Horton-Howard  v.  Payton,  108.) 

2.  Violation  of  Covenants  of  Lease— Ability  to  Perform  After 

Demand  —  Form  of  Demand  Neosssart.  —  Where  the  violated 
condition  or  covenant  of  a  lease  is  one  that  can  be  performed, 
the  statute  provides  for  a  written  notice  in  the  alternative,  namely, 
a  notice  "requiring  the  performance  of  such  condition  or  covenant 
or  the  possession  of  the  property";  but  where  the  condition  or 
covenant  cannot  afterward  be  performed,  the  statute  says  that  no 
notice  "demanding  the  performance  of  the  violated  conditions  or 
covenants  of  the  lease**  need  be  given;  that  is,  the  notice  in  such 
case  need  not  be  in  the  alternative,  but  it  will  be  sufficient  simply 
to  give  the  three  days'  notice  demanding  "the  possession  of  the 
property."  8uch  demand  for  possession  is  a  statutory  prerequisite 
to  any  forfeiture  of  the  lease.     (Id.) 

3.  Form  of  Notice. — No  particular  words  are  prescribed  for  a  de- 
mand for  possession,  and  no  special  form  is  indispensable.  Ajiy 
written  demand  is  sufficient  if  the  person  to  whom  it  is  given,  as 
a  person  of  common  understanding,  must  understand  from  it  that 
the  landlord  is  absolutely  and  unconditionally  demanding  posses- 
sion of  the   demised  premises.     (Id.) 

4.  Letter  bt  Lessor's  Attorney — Insufficient  Demand  for  Pos- 

session.— A  letter  written  by  the  lessor's  attorney  to  the  lessees 
of  a  ranch  saying,  "You  have  repeatedly  viohited  the  terms  of 
this  lease  and  she  demands  possession.  You  have  sold  water,  which 
you  had  no  right  to  do,  and  have  made  no  accounting  for  same. 
You  will  please  now  make  a  full  statement  giving  details  of  water 
sold  from  the  premises,  and  remit  to  her.  Again,  the  ranch  you 
know  very  well  was  to  be  all  put  into  beets  which  you  have  not 
done.  Please  let  me  hear  from  you  at  once,"  is  not  sufficient  as 
a  demand  for  possession  or  notice  to  quit  to  effect  a  forfeiture  of 
the  lease.     (Id.) 

UNITED  STATES  LAND  DEPARTMENT.    See  Public  Lands,  !• 

UTTERING  FICTITIOUS  CHECK.    See  CrimiMa  Law,  17. 

VARIANCE.    See  Mechanics'  Liens,  4,  S. 

VENDOR  AND  VENDEE. 
1.  Mobtoaoes— Assumption  of  Indebtedness  by  Grantee— Payment 
BY   Grantor  —  Right  of  Reimbursement -- Statute  of  Limita- 
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TioNs. — The  relation  between  s  grantor  of  mortgaged  premises 
and  a  grantee  who  assnmes  to  pay  the  amonnt  of  the  indebtedneei 
■eenred  hj  the  mortgage  is  that  of  surety  and  principal,  and  where 
Buch  grantor  pays  a  defieiencj  judgment  after  foreclosure  and  sale 
of  the  mortgaged  premises,  a  cause  of  action  for  reimbursement 
arises  in  his  favor  against  such  grantee,  and  against  subsequent 
grantees  who  have  agreed  to  pay  the  amount  of  the  indebtedness, 
which  is  not  barred  by  the  statute  of  limitations  if  commenced 
within  two  years  after  such  payment  (Qraham  t.  Durnbaugh, 
482.) 

2.  Repudiation  of  Tkansagtion  bt  Yindeb— Tbndkb  or  Deed  and 
CEBTiriCATB  or  Title  bt  Ybndob  Unnbgessabt. — Where  the  pur- 
chaser of  real  property  repudiates  the  trausaction  and  attempts  to 
rescind  the  contract  of  purchase,  it  is  not  necessary  for  the 
vendor,  as  a  eondition  precedent  to  bringing  an  action  to  recover 
the  amount  due  under  the  contract,  to  tender  the  purchaser  a  deed 
or  a  certificate  of  sale  to  the  premises.  (Teague  Investment  Co. 
V.  Setchel,  604.) 

8.  Bight  or  Ybndeb  to  Bbbcind — ^Etidbnge — ^Findinos — Appbal. — In 
this  action  by  the  vendor  to  recover  the  amonnt  due  under  a  con- 
tract for  the  purchase  of  real  property  after  the  purchaser  re- 
pudiated the  transaction,  the  evidence  was  sufficient  to  sustain 
the  findings  and  conclusions  of  the  trial  court  that  the  purchaser 
was  not  entitled  to  rescind,  and  the  testimony  in  regard  thereto 
being  in  substantial  conflict,  such  determination  will  not  be  dis- 
turbed on  appeaL     (Id.) 

4.  DBTAui/r  bt  Ybndeb— Elbotion  bt  Ybndob  to  Deglabb  Bights 
FoBTEiTED— Right  to  Possession.— A  vendee  in  a  contract  for 
sale  of  property  which  is  to  be  paid  for  by  installments,  upon 
default  in  the  payment  of  any  of  which  the  vendor,  as  authorised 
by  the  contract,  has  elected  to  treat  and  declare  the  contract  null 
and  void  and  the  rights  of  the  vendee  forfeited,  cannot  retain 
possession  of  the  property  and  at  the  same  time  refuse  to  pay  the 
installment  or  installments  past  due.     (Bussell  v.  Hawzhurst,  703.) 

5.  Failube  or  Yendee  to  Ck)MPLT  With  Ck)NTBACT— Dbfectivb  Titlb 
or  Ybndob  No  Defense. — A  vendee  in  a  contract  of  sale  of  prop- 
erty cannot  retain  possession  of  the  property  and  refuse  or  fail 
to  comply  with  terms  of  the  contract  as  to  the  payment  of  the 
purchase  price  as  specified  and  stipulated  in  such  contract,  and 
then,  in  an  action  by  the  vendor  to  recover  possession,  set  up  as 
a  defense  the  fact,  if  it  be  a  fact,  that  the  title  of  the  vendor  is 
defective  or  not  satisfactory  in  certain  respects.     (Id.) 

6.  Defegt  or  Title— Default  or  Yendebs — Action  in  Ejectment^ 
Defense — ^Bescission. — The  vendees  in  a  contract  of  sale  of  real 
property  cannot  breach  their  contract  by  noncompliance  with  the 
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VENDOB  AND  VENDEE  (Oontimied). 

eovenant  therein  as  to  the  paymeiit  of  the  purehaee  priee  of  the 
property  upon  the  gronnd  that  the  title  is  defective  or  in  an 
nnsatisfaetorj  condition,  and  then  set  np  the  fact  of  the  defective- 
nesB  of  the  title  as  a  defense  in  an  action  by  the  vendor  to  recover 
pofifleesion  for  default  in  the  paymen':  of  the  purchase  price,  unless 
they  can  also  show  that  they  either  rescinded  or  offered  to  rescind 
the  contract  and  offered  to  return  to  the  vendor  the  possession  of 
the  property  which  is  in  them.     (Id.) 

7.  Filing  of  Cross-oomplaint — Insutficiekt  as  a  Rescission.— In 
an  action  by  the  vendor  to  recover  possession  after  default  in  the 
payment  of  the  purchase  priee,  the  filing  of  a  cross-complaint  to 
recover  the  money  already  paid  to  the  vendor  because  of  fraud  and 
defect  of  title  does  not  amount  to  a  rescission  of  the  contract,  the 
vendees  not  having  rescinded  or  offered  to  rescind  after  their  dis- 
covery of  the  facts  but  having  insisted  on  holding  possession  of  the 
property.     (Id.) 

8.  Db? Aui/p  OF  Vkndeb— Retention  of  Possession — ^Defect  of  Title 
— Return  of  Money^ — A  vendee  under  a  contract  for  the  pur- 
chase of  real  property  cannot  continue  in  possession  thereof 
after  malting  default  in  the  payments  as  therein  provided,  regard- 
less of  whether  the  vendor  has  title  or  not,  and  cannot  refrain 
from  making  payments  as  by  the  contract  provided,  and  also  con- 
tinue to  hold  possession  of  the  land;  nor  can  the  vendee  under  any 
circumstances  be  entitled  to  the  return  of  the  money  by  him  there- 
tofore paid  thereunder  while  he  continues  to  hold  possession  of  the 
land;  nor  can  the  vendee  after  making  default  in  his  payments 
without  legal  excuse  ever  recover  the  return  of  any  of  the  money  he 
may  have  paid  thereon  when  the  vendor  was  not  in  default  of  any- 
thing on  his  part  to  be  kept  and  performed,  except  when  there 
has  been  mutual  rescission.     (Id.) 

9.  Agreement  to  Repay  Moneys  —  Action  to  Recover — Perform- 
ance OF  Conditions  Precedent — Pleading.— Where  a  contract  for 
the  purchase  of  real  property  provides  that  in  the  event  of  the 
death  of  the  buyer  ''the  seller  will,  upon  request,  on  surrender 
and  cancellation  of  this  agreement,  provided  that  all  installments 
and  interest  have  been  paid  as  herein  provided,  pay  to  the  legal 
representative  of  the  buyer  an  amount  equal  to  the  sum  of  all 
payments  made  by  the  buyer  under  this  agreement,"  in  an  action 
by  the  personal  representative  of  the  purchaser,  following  the 
latter's  death,  to  recover  the  amount  paid,  due  performance  of 
all  conditions  precedent  in  the  contract  must  be  averred  in  the 
complaint,  either  specifically  or  by  authorized  general  averment,  or 
a  waiver  thereof  alleged.  (McNulty  v.  New  Richmond  Land  Co., 
744.) 

44  Oal.  App.— 67 
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10.  Allegation  That  Oontsact  was  in  Poll  Fobgi  and  Eftbcp* 
^Effect  or, — ^An  averment  in  the  complaint  in  such  aetion  that  at 
the  time  of  the  porehaser'B  death  the  contract  "was  in  full  foree 
and  effect"  is  bnt  the  statement  of  a  conclusion  of  law.     (Id.) 

11.  Pleading  and  Pboof — ^Bu.idbn  on  Plaintift. — In  such  action,  not 
only  is  it  inenmbent  npon  the  plaintiff  to  allege  either  a  per^ 
formance  of  the  contract  by  the  decedent  or  a  valid  excuse  for 
nonperformance,  but  he  also  has  the  harden  of  proving  one  or 
the  other.     (Id.) 

12.  Time  as  Essence  or  Oontbact— Acceptance  of  Ovbbdue  Pay- 

ments.—Where  time  is  made  of  the  essence  of  a  contract  of  par- 
chase,  the  simple  act  of  receiving  a  payment  after  the  date  when 
the  payee  was  bound  to  accept  it,  without  more,  is  no  excuse  for 
laches  as  to  future  pajments.     (Id.) 
See  Easements,  !• 

VENUE.    See  Appeal,  5;  Criminal  Law,  6;  Divorce,  1;  Place  of  Trial. 

VEBDICT.    See  Negligence,  1,  59. 

VBOOMAN  ACT.    See  Street  Law,  1. 

WAIVES.    See  Criminal  Law,  26;  Dismissal,  2,  8;  Estrays,  S;  Evi- 
dence, 8;  Life  Insurance,  2-5;  Parties,  2;  Pleading,  8. 

WABBANT.    See  Peace  Officers,  l* 

WABBANTT. 

Evidence  —  Bbsaor  of  Wabbantt  —  Admissibilett  of  Pabol  En- 
DSNCB. — ^In  an  action  to  recover  a  balance  cUimed  to  be  due  for 
stone  work  and  ornamental  moldings  used  in  the  construction  of 
a  building,  wherein  the  defendant  by  cross-complaint  seeks  to  re- 
cover the  amount  paid  on  account  of  such  materials  on  the  ground 
of  breach  of  warranty,  parol  evidence  as  to  the  alleged  warranty 
is  admissible,  where  the  transaction  between  the  parties  had  its 
inception  in  oral  representations  and  agreements,  and  considerable 
material  was  furnished  under  such  oral  understanding  and  agree- 
ment prior  to  the  time  the  agreement  was  reduced  to  writing,  al- 
though the  written  agreement  contains  no  warranty.  (Tracy  Brick 
etc.  Co.  V.  Wurster,  652.) 
See  Contracts,  11,  12;  Sales,  8,  4. 

WATEB8  AND  WATEB  BIGHTS. 

1.  Natural  Flow  or  Surface  Waters— Easement.— Where  two  pal^ 
eels  of  land  belonging  to  different  owners  are  adjacent  to  each 
other,  and  one  is  lower  than   the  other,  and   the  surface  water 
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from  the  higher  tract  has  been  accnstomed  by  a  natural  flow  to 
pass  over  the  lower  tract,  the  owner  of  such  upper  tract  of  land 
has  an  easement  to  have  the  water  flow  over  the  land  below,  and 
the  lower  tract  is  charged  with  a  corresponding  servitude.  (La 
Fetra  v.  Richardson,  302.) 

2.  BuBDEN  OF  Beceivinq  Subfagx  Waters. — ^Etoij  land  owner  must 
bear  the  burden  of  receiving  on  his  land  the  surface  water 
naturally  falling  upon  land  above  it,  and  naturally  flowing 
to  it  therefrom.     (Id.) 

8.  Diversion  of  Surfaob  Waters — Bight  of  Upper  Owner  Limited. 
The  owner  of  the  higher  land  has  no  right,  for  his  own  relief, 
either  to  divert  surface  or  storm  waters  from  his  lands  on  to  the 
lands  of  another,  over  which  they  would  not  naturally  have  flowed, 
nor  has  he  the  right  by  accumulating  the  surface  waters  upon  his 
own  lands,  in  ditches,  or  other  like  artificial  channels,  to  precipi- 
tate them  upon  his  neighbor's  land  in  larger  quantities,  or  in  a 
different  form  from  that  which  they  would  have  taken  in  the 
course  of  nature.     (Id.) 

4.  Ck)NFiNiNo  Water  to  Onx  Channel— Bights  of  Lower  Owner 
NOT  Invaded. — ^When  the  owners  of  the  upper  tract,  in  a  rea- 
sonable manner,  and  for  the  purpose  of  cultivation,  and  im- 
provement of  their  own  land,  confine  the  surface,  or  flood  waters, 
flowing  down  upon  their  tract,  through  natural  courses,  into  one 
channel,  and  carry  the  same  in  substantially  the  same  channel 
in  which  the  water  flowed  naturally  across  their  land,  without 
increasing  the  volume  of  water  therein,  they  work  no  invasion 
of  the  rights  of  the  lower  owner.  The  burden  on  his  property 
is  not  increased  thereby.     (Id.) 

5.  Method    Employed    in    Discharging    Water    Immaterliu — The 

right  to  discharge  surface,  or  flood  waters,  upon  the  land  of  the 
lower  owner  has  nothing  to  do  with  the  particular  method  em- 
ployed by  the  owner  of  the  upper  tract  in  discharging  the  water, 
80  long  as  it  in  no  way  imposes  an  additional  burden  on  the  lower 
owner.     (Id.) 

WILLS. 

1.  Subsequent  Marruos  and  Birth  of  Issue— Bevogation — Con- 
struction OF  Section  1298,  Civil  Code. — Under  section  1298  of 
the  Civil  Code,  where  a  person,  after  making  a  will,  subsequently 
marries  and  dies,  leaving  a  child  issue  of  such  marriage,  sur- 
viving him,  and  no  provision  is  made  for  such  child,  either  by 
settlement  or  in  the  wiU,  the  will  is  rendered  dead  as  completely 
as  if  the  decedent  had  destroyed  it  by  burning,  or  by  any  other 
means  known  to  the  law.  It  is  revoked,  not  by  implication,  but 
by  positive  statutory  enactment  and  thereafter  there  is  no  state  of 
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WILLS   (Continued). 

facts  to  which  the  provisions  of  section  1806  of  the  Civil  Code 
can  be  applied  (Estate  of  Meyer,  289.) 
2.  Pretesmitted  Heibs — Section  1806,  Civil  COdi,  Constkusd. — 
Section  1806  of  the  Civil  Code  amounts  only  to  a  rule  of  sue- 
cession  applicable  in  those  cases  in  which  no  conjunction  of  events 
has  served  to  revoke  the  will  of  the  testator  of  surviving  issue 
not  provided  for  as  in  said  section  specified.     (Id.) 

8.   iNEfFEOTlfB   POWXK   Of    APPOINTMENT— ESTOPPEL   OP   ATTOENET   TO 

Set  Up  Claim.— Where  money  is  bequeathed  to  a  trust  company 
to  hold  and  invest  and  to  pay  the  income  thereof  to  a  certain 
beneficiary,  and  upon  her  death  to  such  person  or  persons  as  she 
may  direct  by  her  last  will  and  testament,  and  she  executes  a  will 
prepared  by  her  attorney,  which  they  both  understand  is  an  execu- 
tion of  the  power  of  appointment,  and  in  which  such  attorney  is 
named  as  the  residuary  legatee,  he  wiU  be  estopped  to  claim  that 
the  provision  of  the  will  is  ineffective  for  the  purpose  for  which 
it  was  intended  and  that  he,  as  residuary  legatee,  is  entitled  to 
the  property  intended  thereby  to  be  disposed  of.  (Beed  v.  Hol- 
lister,  688.) 

WORKMEN'S  COMPENSATION  ACT. 

1.  jTTBISDIcnON    OP    OOMMISSION    TO    AMEND     AWABI>S— TiMB. — After 

the  expiration  of  the  period  within  which  a  rehearing  may  be  had 
under  the  Workmen's  Compensation  Act,  the  Industrial  Accident 
CommiBsion  has  no  jurisdiction  or  power  to  alter  or  amend  in  any 
way  a  decision  or  award  which  has  been  made  by  it,  except  that, 
under  the  terms  of  section  20  (d)  of  said  act,  it  is  given  con- 
tinuing jurisdiction  to  alter  or  amend  its  award  during  a  period 
of  245  weeks  from  the  date  of  the  injury  upon  the  proof  or  show- 
ing of  facts  occurring  after  the  making  of  said  award  and  within 
said  last-named  period.     (Lumber  Co.  v.  Industrial  Ace.  Com.,  61.) 

2.  AwABD    Against    Employer    Cabbyino    Insitbangb— Appuoatiom 

FOB  Beliep— Want  op  Jotisdiction  to  Grant.— While  an  em- 
ployer is  entitled  to  be  relieved  from  liability  under  the  provi- 
sions of  section  30  (e)  of  the  Workmen's  Compensation  Aet,  wheie 
it  is  insured  against  liability  for  compensation  with  an  insurance 
carrier  at  the  time  it  presents  its  answer  before  the  eommissioB 
and  at  the  time  a  hearing  is  had  thereon,  if  no  such  claim  is  made 
at  that  time  nor  for  more  than  three  years  thereafter,  and  after 
the  time  for  a  rehearing  has  long  since  expired,  the  commission 
has  no  jurisdiction  to  make  an  order  relieviag  it  from  liability 
upon  the  award.  (Id.) 
8.  Status  op  Applicant  as  Employes— AjoMissniLiTr  op  Pabol  Byi- 
DENOE. — ^Upon  the  hearing  of  an  application  for  an  award  of  com- 
pensation for  personal  injuries  received  by  the  applieant  while 
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WOBKMEN'S  COMPENSATION  ACT   (Continned). 

performing  the  duties  which  devolved  upon  him  by  virtue  of  a 
written  agreement  with  a  certain  company,  the  Industrial  Accident 
Gommission  does  not  commit  error  in  going  outside  of  the  written 
agreement  in  seeking  to  ascertain,  through  oral  testimony,  what 
the  actual  relation  was  between  the  applicant  and  the  company. 
(Eng-Skell  Co.  v.  Industrial  Aco.  Com.,  210.) 
4.  FmtNisHiNG  OF  Truck  by  Appucsant — Status  not  Affectkd. — The 
mere  fact  that  under  the  agreement  with  the  company  the  appli- 
cant was  to  furnish  a  delivery  truck  during  the  term  covered  by 
the  agreement,  which  he  was  to  drive,  did  not  affect  his  status  as 
an  employee.    (Id.) 

See  Negligence,  65. 

\fBIT  OF  EBBOB.    See  Habeas  Corpus,  S* 

WBIT  OF  BEViKW.    See  Certiorail 
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